Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


^     1 


( 


^Blf  •XT .Bit 
lOO 


e    '\o 


t 


t 


1 


\ 


) 


I    .  • 


REPORTS 


OP 


CASES 


HEARD  AND  DECIDED  JN  THE 


HOUSE   OF  LORDS 


ON 

APPEALS  AND  WRITS  OF   ERROR, 


DURING  THE  SESSIONS 


1834,    1835,  &    1836. 


By  C.  CLARK  and  W.  FINNELLY,  Esqrs. 

BARRISTERS    AT    LAW. 


VOL.   III. 


LONDON: 
W.  T.  CLARKE, 

LAW     BOOKSELLER    AND     PUBLISHER, 
PORTUGAL-STREET,   LINCOLN'S-INN. 


1838. 


CHIEF  JUDGES  AND  LAW  OFFICERS 
DURING  THE  PERIOD  OF  THESE  REPORTS. 


w    J  rit.       II       r  Lord  Ltndhcsst. 
Lard  Chanceliar:  [  Lord  Cottenham. 

Lardt  Lcmmmionen  of  the  J   «,„  j  .„^^^,^^  c« 

Ureat  :^eai:  ^  ^^^  j  3  Bosanquet. 


ADWELL, 


%jr  ^       r^L    J>  n       f  SlR  C.  C.  Pepys. 

Master  of  the  RdU:  |  Lord  Langdale. 

Vice  Chancellor : 
SiE  Laumcelot  Shadwell. 

Lord  Chief  Justice  of  the  Court  of  King's  Bench: 

Lord  Denman. 

Lord  Chief  Justice  of  the  Court  of  Common  Pleas : 
Right  Hon.  Sir  N.  C.  Tindal. 

Lord  Chief  Baron  of  the  Court  of  Exchequer: 

Lord  Abinger. 

Sir  John  Campbell. 
Attomeif  General:  <{  Sir  F.  Pollock. 

Sir  John  Campbell. 


Solicitor  General 


(R.  M.  Rolfe,  Esq. 
Sir  William  Follett. 
Sir  R.  M.  Rolfe. 


f  A. 

•;  <   Si 

L  A. 


A.  Murray,  Esq. 
Lord  Advocate:  i   Sir  William  Rae. 

Murray,  Esq. 


Lord  Chancellor  of  Ireland:  i   Tord  P 


Sir  Edward  Sugden. 
lunkett. 


Lohdok: 


Printed  bj  Jamei  &  Loke  G.  Hansard  &  Sons, 
near  Lincoln's  Ion  FiekU* 


MEMORANDA. 


On  the  16th  of  January  1836,  the  Lords  Commissioners 
resigned  the  Great  Seal,  which  was  thereupon  delivered  by 
His  Majesty  to  Sir  Charles  Christopher  Pepys,  Master  of  the 
Rolls,  who, ,  on  the  19th  of  January,  was  sworn  into  office, 
and  took  his  seat  as  Lord  High  Chancellor.  His  Lordship 
was  shortly  afterwards  raised  to  the  dignity  of  the  peerage, 
by  the  stile  and  title  of  Baron  Cottenham,  of  Cottenham,  in 
the  county  of  Cambridge. 

At  the  same  time  Henry  Bickersteth,  Esq.,  one  of  His 
Majesty's  Counsel,  was  appointed  to  the  office  of  Master  of 
the  Rolls,  vacant  by  the  promotion  of  Sir  C.  C.  Pepys,  and 
was  shortly  afterwards  raised  to  the  dignity  of  the  peerage, 
by  the  stile  and  title  of  Baron  Langdale,  of  Langdale,  in  ike 
county  of  Westmoreland.  His  Lordship  was  sworn  into 
office  on  the  same  day  with  the  Lord  Chancellor,  in  the  Lord 
Chancellor's  Court  at  Westminster,  and  on  the  same  day  took 
his  seat  in  the  Rolls  Court  there.  They  were  both  introduced 
in  the  House  of  Lords  on  the  4th  of  February* 
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ORDER 

RELATING  TO  THE  TAXATION  OF    COSTS, 


Die  Veneris^  3**  ApriUs  1835. 

Ordered, 
That  in  all  cases  in  which  this  House  shall  make  any 
order  for  payment  of  costs  by  any  party  or  parties  in  any 
appeal  or  writ  of  error,  without  specifying  the  amount,  the 
clerk  of  the  Parliaments  or  clerk  assistant  shall,  upon  the 
application  of  either  party,  proceed  for  the  taxation  of  such 
costs  in  such  manner  as  is  directed  by  an  Act  passed  in  the 
7th  &  8th  year  of  the  reign  of  his  late  Majesty  King  George 4, 
entitled  "  An  Act  to  establish  a  Taxation  of  Costs  on  Private 
Bills  in  the  House  of  Lords,''  and  shall  give  a  certificate 
thereof  expressing  the  amount  of  such  costs.  And  it  is 
further  ordered,  That  the  same  fees  shall  be  demanded  from 
and  paid  by  the  party  applying  for  such  taxation  for  and  in 
respect  thereof,  as  are  now  or  shall  be  fixed  by  any  resolu- 
tion of  this  House  concerning  fees,  made  or  passed  in  pur- 
suance of  the  said  Act  and  in  relation  thereto ;  and  the  said 
clerk  of  the  Parliaments  or  clerk  assistant  may,  if  he  thinks 
fit,  either  add  or  deduct  the  whole  or  a  part  of  such  fees  at 
the  foot  of  his  certificate,  and  the  account  of  money  certified 
by  him  after  such  addition  or  deduction  (if  any)  shall  be  the 
sum  to  be  demanded  or  paid  under  or  by  virtue  of  such  order 
as  aforesaid  for  payment  of  costs. 
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HOUSE   OF    LORDS, 

ON  APPEALS  AND  WRITS  OF  ERROR. 


APPEAL 

FROM    THE    EXCHEQUER    IK    EQUITY. 

Lord  Graves  v.  Fisher,  Clerk. 

Evidence  of  a  payment  in  lieu  of  tithes  was  given,  extending 
as  far  back  as  the  reign  of  Charles  1.  Still  more  ancient 
documents  relating  to  the  same  parish,  and  among  them 
the  Ecclesiastical  Survey  of  Henry  8,  made  no  mention  of 
such  payment.  Held,  that  under  these  circumstances,  an 
allegation  that  such  payment  existed  before  the  time  of 
legal  memory,  was  not  supported. 

IHE  Respondent  filed  his  bill  in  the  year  1814,  for 
an  account  and  payment  of  tithes,  upon  lands  occu- 
pied by  the  Appellant,  within  the  Respondent's  rectory 
of  Farringdon,  in  the  county  of  Devon.  The  Appel- 
lant in  his  answer  admitted  the  legal  title  of  the 
Respondent  as  rector,  and  his  general  right  to  all 
tithes  arising  within  the  rectory,  but  he  alleged  that 
the  lands  he  occupied  were  demesne  lands  of  the 
manor  of  Clist ;  that  there  had  been,  before  the  time 
of  legal  memory,  an  ancient  customary  payment  of 
2/.  6s.  8rf.,  payable  at  Midsummer  in  each  year,  by 
the  owners  and  occupiers  of  the  said  lands,  to  the 
rector  of  the  said  rectory  for  the  time  being,  and  ac- 
cepted by  him  in  lieu  of  all  tithes  arising  upon  the 
said  lands ;  and  for  that  reason  neither  the  Appellant 
nor  the  former  owners  and  occupiers  of  the  said  lands 
had  ever  set  out  the  tithes,  or  paid  any  composition 
for  the  same.     In  order  to  support  the  alleged  modus, 
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1 834.       the  Appellant  produced  a  lease  of  the  1 6th  October, 
j^^        in  the  eighth  year  of  the  reign  of  Charles  1st,  reciting 
Graves      that  there  had  been,  and  then  was,  a  certain  yearly 
Fisher,      sum  or  pension,  yearly  paid  to  the  incumbent  of  the 
parish  church  for  the  time  being,  in  lieu  of  all  tithes 
of  the  lands  therein  described,  including  the  lands 
occupied  by  the  Appellant.     He  further  proved  by 
entries  in  the  parochial  and  rector's  books,  by  re- 
ceipts, and  by  the  testimony  of  witnesses,  that  a  sum 
of  2/.  9  s.  ed.j  had  been  for  a  great  many  years  yearly 
paid  to  and  accepted  by  the  rector  for  the  time  being, 
in  lieu  of  all  tithes  of  these  lands. 

It  was  objected  that  the  modus  as  alleged,  varied 
from  the  modus  as  proved,  but  the  difference  between 
them  was  attempted  to  be  explained  by  calling  evidence 
to  show  that  the  3  s.  additional  had  been  specially  paid 
for  the  repairs  of  the  chancel.    The  evidence  on  this 
point  was  however  quite  inconclusive.     The  Respon- 
dent, with  a  view  of  showing  that  the  payment  set  up 
by  the  Appellant  could  not  have  existed  before  the  time 
of  legal  memory,  produced,  among  other  evidence  in 
the  cause,  two  instruments  from  the  registry  of  the 
Bishop  of  Exeter,  one  entitled  Annexio  Ecdesiarum  de 
Clist  Formison  et  de  Farndorij  dated  the  28th  of  Sep- 
tember 1321,  and  purporting  to  be  an  ordinance  of 
Walter  Stapylton,  then  Bishop  of  Exeter ;  the  other 
was  an  ordinance  of  John  Grandison,  also  Bishop  of 
Exeter,  dated  September  29th,  1366,  and  in  these  no 
money  payment  of  the  kind  insisted  on  by  the  Appel- 
lant was  mentioned.     The  Respondent  relied  on  these 
ordinances,  and  on  the  Ecclesiastical  Survey  of  the  26th 
Henry  8th,   for  the  purpose  of  showing  that  the 
alleged  ancient  customary  payment  was  not  recog- 
nised at  the  period  of  their  respective  dates. 

Lord  Chief  Baron  (Sir  William  Alexander) ,  after 
hearing  the  case  very  elaborately  argued  (a),  decreed 
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for  an  account  of  the  tithes,  observing  that  a  careful  183+. 
examination  of  the  evidence  forced  on  his  mind  a  con- 
viction, that  in  the  13th  and  14th  centuries  the 
modus  alleged  was  not  payable  as  of  right,  and  that 
its  origin  must  therefore  have  been  subsequent  to  the 
time  of  legal  memory ;  under  the  particular  circum- 
stances of  the  case,  he  directed  the  account  to  be  con- 
fined to  six  years  before  the  filing  of  the  bill. 

Mr.  Bickersteth  and  Mr.  Jacob  for  the  Appellant : — 
A  payment  in  money  proved  to  have  been  so  long  in 
existence,  must  have  had  a  legal  origin.  The  mere 
omission  of  it  from  some  ancient  documents  does  not ' 
show  that  it  was  not  then  recognised.  Those  docu- 
ments relate  to  the  parish  generally.  The  Appellant 
here  only  sets  up  his  modus  for  those  particular  de- 
mesne lands,  and  the  evidence  he  has  produced 
amply  supports  the  alleged  payment. 

Mr.  Boteler  and  Mr.  Beames  for  the  Respondent : — 
The  omission  of  this  alleged  money  payment  from  the 
Survey  and  other  documents  clearly  shows  that  it  must 
have  had  an  origin  subsequent  to  the  time  of  legal  me- 
mory, for  it  is  impossible  to  believe  that  so  large  a  sum 
should  have  been  left  altogether  without  mention  in 
them,  had  its  existence  been  known  and  its  legality 
recognised.  The  Appellant's  case  rests  altogether  on 
presumption,  but  the  presumption  of  law  is  in  favour 
of  the  full  legal  claim  to  tithes,  and  an  exemption 
from  such  payment,  or  commutation  for  it,  must  be 
strictly  proved.     It  is  not  proved  here. 

Lord  jDenman^  recently  appointed  Deputy  Speaker,  April  u. 
presided  at  the  hearing  of  the  appeal ;  his  Lordship, 
after  taking  time  to  consider  the  case,  referred  to  and 
adopted  the  reasons  stated  by  the  Lord  Chief  Baron 
in  the  Court  below,  and  therefore  moved  to  affirm  the 
decree. 

The  decree  was  accordingly  affirmed. 
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APPEAL 


FROM    THE   COURT    OF    EXCHEQUER    IN    EQUITY. 


Arthur  Champernowne  and  Others    -  Appellants. 


Elijah  Brooke  and  Others   - 


-  Respondents. 


Practice. 

Vendor  and 

Purcha$er. 


Where  a  decree  has  been  made  against  a  party  upon  hearing, 
and  he  omits  to  present  a  petition  for  rehearing  within  the 
limited  time,  if  he  afterwards  presents  a  petition  complain- 
ing of  some  omissions  in  the  decree,  an  order  made  on  such 
petition  supplying  the  omissions  is  irregular.  The  proper 
course  would  be  to  file  a  bill  of  review. 

Semble  that  the  purchaser  of  an  estate,  the  value  of  which 
is  increased  by  the  wearing  of  lives,  may  be  called  upon  to 
pay  interest  on  the  purchase-money  in  respect  of  that  in- 
creased value  from  the  time  when  he  becomes  by  law 
entitled  to  receive  the  rents  and  profits. 


^ 


James  TOWNSEND,  Elijah  Brooke,  Richard  Smith 
and  John  BuUer  Pearse,  were,  in  December  1810, 
seised  in  fee-simple,  as  tenants  in  common,  of  four 
equal  parts  of  the  borough,  manor  and  lordship  of 
Honiton,  in  Devon,  with  its  royalties,  &c.,  and  all 
messuages  therein ;  and  being  desirous  of  selling  the 
same  to  pay  a  debt  then  due  from  Townsend,  Brooke 
and  Smith  to  Hammersley  &  Co.,  bankers,  con- 
veyed the  estates  on  the  20th  December  1810,  to 
Richard  Nowell  in  trust,  for  sale,  and  by  another 
indenture  of  the  same  date  made  him  trustee  of  the 
monies  to  arise  from  the  sale.  The  estates  were  put 
up  to  sale,  and  bought  in.  One  Charles  Scott  after- 
wards agreed  to  purchase  them,  but  did  not  complete 
the  purchase. 
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By  articles  of  agreement,  dated  lltli  December 
1812,  between  Charles  Scott  of  the  first  part,  Sir 
Christopher  Hawkins  of  the  second,  James  Townsend 
of  the  third,  Richard  Smith,  Elijah  Brooke  and  James 
Townsend,  therein  described  as  bankers  and  copartners, 
of  the  fourth,  John  BuUer  Pearse  of  the  fifth,  Hugh 
Hammersley,  Charles  Greenwood,  J.  R.  Drewe  and 
Henry  Brooksbank,  of  the  sixth,  Richard  Nowell  of  the 
seventh,  and  Arthur  Champemowne  of  the  eighth  part ; 
after  reciting:  tlie  indentures  dated  on  the  29th  De- 
cember  1810,  and  certain  agreements  dated  the  27th 
May  1811,  the  21st  October  1811,  and  the  18th  April 
1812,  and  reciting  that  Champernowne  had  agreed  to 
become  the  purchaser  of  the  borough,  &c.  for  70,000  /., 
and  further  reciting  that  10,000  Z.  had  been  paid  on 
the  13th  February  1812,  by  Scott  for  Champernowne ; 
it  was  agreed  by  and  between  all  and  every  the  said 
parties  thereto,  that  the  said  several  therein  recited 
agreements  should  be  from  thenceforth  null  and 
void.  And  it  was  witnessed,  that  in  consideration 
of  the  sum  of  60,000  Z.,  thereafter  agreed  to  be  paid 
by  Champernowne  to  Hammersley  &  Co.,  Nowell 
did  for  himself,  his  heirs,  &c.,  by  and  with  the 
consent  and  approbation  of  Smith,  Brooke,  Townsend 
and  Pearse,  and  also  of  Hammersley  &  Co.,  testified 
as  therein  mentioned,  promise  and  agTee  to  and  with 
Champernowne,  his  heirs  and  assigns,  that  Nowell, 
his  heirs  and  assigns,  should  on  or  before  the  1st  day 
of  May  then  next  ensuing,  at  the  proper  costs  and 
charges  of  Hammersley  &  Co.,  make  out  a  good  title 
unto,  and  at  the  charges  and  expenses  of  Champer- 
nowne, his  heirs  and  assigns,  by  such  conveyances, 
&c.  as  Champemowne,  his  heirs  and  assigns,  or  their 
counsel,  should  lawfully  and  reasonably  advise  or 
require,  well  and  sufficiently  convey  and  assure,  by 
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1835.  proper  parties,  to  the  use  of  Champernowne,  his  heirs 
^  ^^^  and  assigns,  &c.,  all  the  borough,  lordship  and  manor 
KowNE  of  Honiton,  in  the  county  of  Devon,  with  its  rights, 
o  ere  pQyalties,  &c.,  and  all  the  messuages,  &c.  to  the  said 
.^^^^K^p.  borough,  lordship  and  manor  belonging,  as  set  forth 
and  described  in  the  particulars  annexed  to  the  said 
agreement  of  the  27th  day  of  May  1811  therein 
recited,  free  from  all  incumbrances,  save  and  except 
certain  leases  granted  of  part  of  the  said  premises  for 
terms  of  years,  and  the  lives  of  certain  persons,  as  set 
forth  in  the  said  particulars,  and  which  were  then 
unexpired,  and  not  determined ;  To  hold  the  same 
unto  Champernowne,  his  heirs  and  assigns,  &c.,  freed 
and  discharged  from  all  incumbrances  whatsoever, 
save  and  except  the  land-tax,  and  except  the  leases 
for  years  and  lives  chargeable  upon  and  aflfecting  the 
said  borough,  manor,  hereditaments  and  premises. 
And  Smith,  Brooke,  Townsend  and  Pearse  did  thereby 
for  themselves,  their  heirs,  appointees  and  assigns, 
promise  and  agree  to  and  with  Champernowne,  his 
heirs  and  assigns,  that  he,  Champernowne,  his  heirs 
and  assigns,  should  be  entitled  to  the  rents  and  profits 
of  all  and  singular  the  said  borough,  manor,  mes- 
suages, hereditaments  and  premises,  from  the  1st  day 
of  May  then  next,  or  from  such  time  as  the  said  pur- 
chase should  be  completed.  And  it  was  thereby  further 
witnessed,  that  for  the  considerations  aforesaid,  &c., 
he,  Arthur  Champernowne,  did  promise  and  agree  to 
and  with  Nowell,  and  Hammersley  &  Co.,  that  he, 
Champernowne,  should  and  would,  on  or  before  the 
1st  of  May  then  next,  pay  to  Hammersley  and  Co. 
the  sum  of  60,000  Z.,  remainder  of  the  said  sum  of 
70,000  /.  as  and  for  the  absolute  purchase  of  the  said 
borough,  &c.  And  Champernowne  did  thereby  for 
himself,  his  heirs  and  assigns,  further  promise  and 
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agree  to  and  with  Hammersley,  Greenwood,  Drewe 
and  Brooksbank,  their  executors,  &c.,  and  also  with 
Smith,  Brooke,  Townsend  and  Pearse,  their  heirs  and 
assigns,  that  he,  Champernowne,  his  heirs  and  assigns, 
should  pay  unto  Hammersley,  Greenwood,  Drewe  and 
Brooksbank,  or  to  Nowell,  upon  the  trusts  reposed  in 
him  and  them  by  the  indenture  of  trust  of  the  9th 
day  of  December  1810,  all  and  every  such  sum  and 
sums  of  money  for  the  increased  value  of  the  said 
borough,  manor,  messuages,  hereditaments  and  pre- 
mises, or  any  part  thereof,  by  or  in  consequence  of  the 
death  or  deaths  of  any  person  or  persons  since  the  29th 
day  of  September  1811,  for  whose  life  or  lives  any  of 
the  said  messuages,  lands,  tenements  and  heredita- 
ments were  theretofore  granted.  And  lastly,  it  was 
thereby  agreed  between  Smith,  Brooke,  Townsend  and 
Pearse,  and  Champernowne,  that  such  increased  value 
should  be  ascertained  by  one  indifferent  person,  if 
they  should  agree  in  the  nomination  of  such  person ; 
if  not,  by  two  indifferent  persons,  one  to  be  chosen  by 
the  said  Smith,  Brooke,  Townsend  and  Pearse,  and 
the  other  by  Champernowne ;  and  in  case  such  two 
persons  should  not  agree  in  their  valuations  of  such 
increased  value,  then  they  should  name  an  umpire, 
and  that  the  award  or  decision  of  the  person  or  persons 
80  to  be  chosen  or  nominated  as  aforesaid,  should  be 
conclusive.  Provided  always,  and  it  was  thereby 
agreed  between  Smith,  Brooke,  Townsend,  Pearse, 
Hammersley,  Greenwood,  Drewe  and  Brooksbank,  and 
Champernowne,  that  Smith,  Brooke,  Townsend  and 
Pearse  should  be  allowed  interest  by  the  said  Ham- 
mersley, Greenwood,  Drewe  and  Brooksbank,  upon 
the  sum  of  7,000/.,  part  of  the  sum  of  10,000/.,  at  the 
rate  of  6  /.  for  1 00  /.  by  the  year,  from  the  1 3th  February 
then  last  to  the  time  of  the  completion  of  the  said 
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purchase;  and  that  Champernowne  should  in  like 
manner  receive  from  or  be  allowed  interest  by  Ham- 
mersley,  Greenwood,  Drewe  and  Brooksbank,  upon 
3,000  /.  residue  of  the  said  sum  of  10,000  Z.,  at  the  same 
rate  and  for  the  same  period ;  but  in  case  a  good  title 
could  not  be  made  to  the  said  borough,  &c.,  then 
they,  Hammersley,  Greenwood,  Drewe  and  Brooks- 
bank,  should  and  would  pay,  or  cause  to  be  paid  unto 
the  said  Arthur  Champernowne,  his  executors,  admi- 
nistrators and  assigns,  the  said  sum  of  1 0,000  Z.,  with 
lawful  interest  for  the  same  from  the  said  13th  dav  of 
January  then  last,  until  it  should  be  ascertained  and 
settled  that  a  good  title  could  not  be  made  out  to  the 
said  borough,  manor,  lands  and  tenements. 

On  the  15th  of  March  1813,  Champernowne  paid 
into  the  banking-house  of  Messrs.  Hammersleys  the 
sum  of  1 5,000  Z.,  in  further  part  payment  of  the  pur- 
chase-money of  the  said  borough,  for  which  Messrs. 
Hammersleys  agreed  to  allow  interest  at  the  rate  of 
5Z.  per  cent,  upon  the  completion  of  the  purchase. 
The  said  estates  were  subject  to  two  mortgages  :  one 
for  11,000  Z.  to  John  Beague,  Richard  Bere  and  Henry 
Dunsford  (executors  of  John  Dickenson),  and  the 
other  for  2,000  /.,  to  William  Peard  Tillard  and  Ma- 
lachi  Blake,  for  the  term  of  one  thousand  years.  On 
or  about  the  15th  day  of  May  1816,  the  said  Nowell 
received  a  draft  conveyance  of  the  estate  from  himself 
to  or  in  trust  for  Champernowne,  and  prepared  by 
Mr.  Spedding,  the  solicitor  to  Champernowne,  wherein 
it  was  recited  (amongst  other  things)  that  the  in- 
creased value  arising  from  the  deaths  of  lives  had 
been  fixed  and  ascertained  at  the  sum  of  1,4  54  Z.  75., 
and  the  decreased  value,  owing  to  the  inaccurate  state- 
ment of  the  ages  in  a  particular  of  sale  therein  referred 
to,  had  been  estimated  at  the  sum  of  961/.  Ss.  lit/., 
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leaving  as  an  increased  value  upon  the  whole,  the  sum 
of  492/.  185.  id.y  and  the  said  sum  of  492/.  ISs.  id. 
made,  together  with  and  in  addition  to  the  said  sums 
of  10,000/.  and  15,000/.  already  paid,  and  the  sum 
of  45,000/.  which  remained  to  be  paid,  the  full  sum 
of  70,492/.  18  5.  id.  And  the  draft  conveyance  also 
recited,  that  the  mortgage  sums  of  11,000/.  and  2,000/. 
were  to  be  retained  by  the  said  Arthur  Champernowne 
out  of  that  part  of  the  said  purchase-money  which  so 
remained  to  be  paid  as  aforesaid ;  and  that  after  such 
deductions,  there  remained  to  be  paid  by  the  said 
Arthur  Champernowne,  for  the  remainder  of  the  said 
purchase-money  of  the  said  hereditaments,  the  sum 
of  32,492/.  18  5.  Id. 

Nowell  returned  the  said  draft  conveyance  to  Sped- 
ding,  approved  of,  on  the  4th  July  1816,  but  the  same 
was  never,  in  fact,  executed  by  any  of  the  proposed 
parties  thereto. 

In  Michaelmas  term  1817,  Townsend,  Brooke, 
Pearse,  and  Messrs.  Hammersley,  filed  their  bill  in 
the  Exchequer  against  Champernowne,  stating  the 
facts  to  the  effect  hereinbefore  stated;  and  praying 
for  specific  performance,  by  Champernowne,  of  the 
agreement  of  the  11th  December  1812. 

Arthur  Champernowne  filed  his  answer  on  the 
17th  April  1818.  Several  of  the  parties  died,  and 
bills  of  revivor  were  filed  against  their  representa- 
tives. 

The  cause  came  on  to  be  heard  in  the  Court  of 
Exchequer  on  24th  Februaiy  1821,  when  the  Court 
decreed  that  it  should  be  referred  to  one  of  the  Masters 
to  inquire  and  report,  whether  the  complainants  in  the 
said  suit  could  make  a  good  title  to  the  estates  and 
premises  comprised  in  the  said  contract  of  the  11th  of 
December  1812;  and  if  the  Master  should  find  that 
the  plaintiffs  could  make  a  good  title,  then  he  was 
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Cj  HAMPER* 

NowNE       to  Arthur  Champernowne,  deceased,  or  to  his  solicitor, 
and  others    ^^i^^  ^^^^  ^^^^  ^^^^  ^^  ^^^^  ^^^j^  ^j^j^  .  ^^  j  whether 

Brooke  the  valuc  of  the  Said  estate  and  premises  had  been 
diminished  by  any  dilapidations  which  had  taken  place 
since  the  11th  day  of  December  1812,  and  to  what 
amount,  &c. ;  and  that  the  Master  should  also  inquire 
and  report  whether  any  arrangement  binding  upon 
the  representatives  of  Arthur  Champernowne,  de- 
ceased, was  come  to  in  his  lifetime,  with  respect  to 
the  deductions  to  be  made  from  the  purchase -money 
on  account  of  the  ages  of  some  of  the  persons  for 
whose  lives  part  of  the  estates  and  premises  comprised 
in  the  contract  had  been  let,  having  been  inaccurately 
represented  ;  and  if  the  Master  should  find  that  any 
such  binding  arrangement  took  place,  then  he  was 
to  state  the  particulars  thereof;  and  if  lie  should  find 
that  no  such  binding  arrangement  did  take  place, 
then  that  he  should  also  inquire  and  state  what  de- 
duction ought  to  be  made  from  the  purchase-money 
on  account  of  such  inaccuracy  in  the  description  of 
the  ages  of  any  of  the  persons  for  whose  lives  any  part 
of  such  estate  and  premises  was  let;  and  that  the 
Master  should  also  inquire  and  report  whether  any  of 
the  persons  for  whose  lives  any  part  of  the  estates 
and  premises  comprised  in  the  said  contract  was  held 
on  the  29th  day  of  September  1811,  had  died  since 
that  time,  and  whether  any  arrangement  binding 
upon  the  representatives  of  Arthur  Champernowne, 
deceased,  was  come  to  in  his  lifetime,  with  respect  to 
the  payments  to  be  made  by  Arthur  Champernowne, 
deceased,  on  account  of  the  lives  which  had  so 
dropped,  or  any  of  them :  And  it  was  further  ordered 
by  the  Court,  that  the  said  Master  should  also  inquire 
and  report  how  much  the  value  of  the  said  estate  and 
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premises  had  been  increased  by  the  deaths  of  such 
persons,  or  of  such  of  them  as  to  which  no  such  bind- 
ing arrangement  should  be  found  to  have  been  made ; 
and  the  Master  was  thereby  at  liberty  to  make  such 
separate  report  or  reports  to  the  said  Court  from  time 
to  time  as  he  should  see  fit ;  and  further  directions 
were  reserved. 

The  Master  proceeded,  in  pursuance  of  the  decree, 
to  inquire  into  the  title  of  the  plaintifis,  and  made 
a  report  on  the  16th  August  1824  against  the  title; 
exceptions  were  taken  by  the  plaintiffs  to  such  report, 
and  were  allowed,  and  the  Master  was  directed  to 
review  his  report  generally  touching  the  matters  and 
things  referred  to  him  by  the  decree. 

The  Master,  therefore,  proceeded  on  the  inquiry, 
and  finally  reported,  on  29th  March  1827,  in 
favour  of  the  title,  with  the  exception  of  a  very  smaU 
portion  of  the  estate  and  premises;  and  that  the 
plaintiffs  were  first  able  to  make  the  same  on  the  20th 
January  1825. 

The  defendants  took  exceptions  to  this  report,  but 
they  were  overruled. 

The  plaintiffs  also  excepted  to  the  report,  insisting 
that  "  The  Master  ought  to  have  found  that  the  plain- 
tiffs were  able  to  make  such  good  title  previously  to 
the  commencement  of  the  suit."  By  an  order  dated 
11th  July  1827  this  exception  was  allowed,  but  others 
taken  at  the  same  time  were  disallowed. 

The  Master  then  proceeded  on  the  inquiry  directed 
by  the  decree,  as  to  the  increased  value  of  the  estate 
by  the  deaths  of  lives ;  and  by  his  report  dated  7th 
April  1831,  after  stating  the  grounds  on  which  his 
calculation  had  proceeded,  he  declared  that  he  found 
the  total  increase  of  the  value  at  that  present  time  to 
amount  to  the  sum  of  2,1  G8/.  5^.  2d.     And  that  as 
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each  party  had  threatened  exceptions  to  his  report, 
on  the  ground  of  the  basis  on  which  the  values  were 
calculated,  he  had  made  a  separate  report  as  to  certain 
premises  therein  named,  and  subjoined  a  statement 
of  the  mode  of  calculating  the  same ;  so  that  if 
the  Court  should  think  that  he  had  proceeded  on  an 
erroneous  basis,  no  unnecessary  expense  might  be 
incurred. 

Exceptions  were  taken  by  the  defendants  to  this 
report  on  the  15th  April  1831,  and  came  on  to  be 
argued  before  Lord  Lyndhurst  (Chief  Baron),  on  the 
6th  day  of  May  1831,  when  his  Lordship  expressed 
an  opinion  favourable  to  the  report,  but  thought 
a  difficulty  arose  in  the  way  of  granting  the  plaintiffs 
the  relief  thereby  granted  to  them,  from  the  wording 
of  the  decree  of  the  24th  of  February  1821,  and  ordered 
the  exceptions  to  stand  over,  with  liberty  for  the 
plaintiffs  to  present  a  petition  for  re-hearing,  or  such 
other  petition  as  they  might  be  advised. 

The  plaintiff*s  accordingly,  in  the  early  part  of  June 
1831,  presented  a  petition  of  re-hearing,  which  not 
having  been,  according  to  the  forms  of  the  Court,  pre- 
sented within  six  months  after  the  decree  had  been 
pronounced,  could  not  be  granted. 

The  plaintiffs  thereupon,  on  or  about  the  7th  July 
1831,  presented  a  petition,  complaining  of  certain 
omissions  in  the  decree  of  the  24th  February  1821,  as 
to  the  manner  in  which  the  Master  was  to  calculate 
the  wearing  and  dropping  of  lives,  and  praying  that 
the  Court  would  be  pleased  to  order,  by  way  of  sup- 
plement or  addition  to  that  decree,  that  the  Master 
should  be  directed  to  inquire  and  report  to  the  Court 
how  much  the  value  of  the  estate  and  premises  had 
been  increased  by  the  wearing  of  the  lives  or  increase 
of  the  ages  of  the  persons  for  whose  lives  any  part  of 
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the  said  estate  or  premises  were  held  on  the  29th  day 
of  September  1811 ;  and  that  the  report  of  the  Master 
might,  as  to  the  several  values  by  the  deaths  of  lives 
and  by  the  wearing  or  increased  ages  of  lives,  be 
brought  down  to  the  date  of  the  Master's  report,  so 
that  the  cause  might,  on  the  confirmation  of  such 
report,  be  in  a  state  for  a  final  decree  and  decision 
between  the  parties. 

This  petition  came  on  for  hearing  on  the  9th  July 
1831,  when  the  Court  ordered  and  decreed,  That  the 
Master  to  whom  the  cause  stood  referred, should,  in  ad- 
dition to  the  several  directions  contained  in  the  decree 
made  on  the  hearing  of  the  said  cause,  bearing  date  the 
i24th  day  of  February  1821,  inquire  and  report  to  the 
Court  how  much  the  value  of  the  estate  and  premises 
in  the  pleadings  of  this  cause  mentioned  had  been 
increased  by  the  wearing  of  the  lives  or  increase  of 
the  ages  of  the  persons  for  whose  lives  any  part  or 
parts  of  the  said  estate  and  premises  was  or  were  held 
on  the  29th  day  of  September  1811 ;  and  in  making 
such  inquiry  the  said  Master  was  to  make  to  all  parties 
all  just  allowances,  and  all  parties  were  to  produce 
before  and  leave  with  him  upon  oath  all  deeds,  books, 
papers  and  writings  in  their  or  either  of  their  custody 
or  power  relating  thereto,  and  were  to  be  fully  exa- 
mined upon  interrogatories  touching  the  same,  and 
otherwise  touching  this  inquiry  as  the  said  Master 
should  direct. 

And  that  the  said  Master  should  proceed  to  make 
the  inquiry  he  was  directed  to  make  by  the  said  decree 
of  the  24th  of  February  1821,  as  to  how  much  the 
value  of  the  said  estate  and  premises  had  been  in- 
creased by  the  deaths  of  any  of  the  persons  by  whose 
lives  any  part  or  parts  of  the  said  estate  and  premises 
were  held  on  the  said  29th  day  of  September  1811, 
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and  bring  down  the  same,  as  also  the  inquiry  he  was 
thereby  directed  to  make  as  to  how  much  the  value  of 
the  said  estate  and  premises  had  been  increased  by 
the  wearing  of  the  lives  or  increase  of  the  ages  of  the 
persons  for  whose  lives  any  part  or  parts  thereof  were 
held  on  the  said  29th  day  of  September  1811,  to  the 
date  of  his  report  to  be  made  in  pursuance  of  the  said 
order.     This  was  the  order  appealed  against. 


Sir  W.  Follett  (Solicitor-general),  for  the  Appel- 
lants : — The  first  objection  to  this  order  is,  that  by 
the  practice  of  the  Court  the  order  ought  not  to  have 
been  made.  But  assuming  for  the  moment  that  that 
objection  does  not  exist,  then  the  decision  below  is 
wrong,  according  to  all  the  rules  of  equity.  As  to 
the  first  objection,  the  parties  here  are  out  of  time. 
In  Brackenhury  v.  Brackenbury  (a)  it  was  distinctly 
held,  that  after  a  decree,  the  Court  would  not,  on 
motion,  make  an  order  to  vary  that  decree.  The 
Lord  Chancellor  there  said,  "  Where  the  decree  has 
directed  an  ejectment,  without  restraining  the  party 
from  setting  up  the  outstanding  term,  that  cannot  be 
set  right  except  by  appeal  or  re-hearing.  The  only 
question  is,  whether  the  addition  to  the  decree  thus 
made  upon  motion,  be  regular  or  not?"  His  Lord- 
ship afterwards  added :  "  If  the  defendant  chooses 
to  file  a  bill  to  put  the  term  out  of  the  way,  the  Court, 
if  a  proper  case  were  made  out,  might  be  able  to 
relieve  him ;  but  it  cannot  be  done  upon  motion. 
I  cannot,  upon  motion,  do  anything  with  the  original 
decree;  and  the  order  which  was  made  on  the  motion 
before  the  Vice-Chancellor  must  be  discharged."  The 
bill  here  prayed  a  certain  relief,  and  a  decree  was 
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made  upon  hearing.    This  order  directs  a  further  and 
additional  inquiry ;  one  which  had  not  been  sought 
by  the  bill,  nor  directed  by  the  decree.     In  Creuze 
V.  Lowth  (b)  application  was  made  for  an  order  for 
interest  after  a  decree  had  been  made.     The  Lords 
Commissioners  had  at  first  allowed  the  order  on  peti- 
tion {c) ;  but  when  the  case  came  before  the  Lord 
Chancellor  Loughborough,  he  had  it  argued  upon 
that  point,  and  said,  "  No  such  order  could  be  made 
on  petition ;  for  if  interest  was  not  given  by  the  de- 
cree, or  reserved,  it  was  matter  of  re-hearing ;  and 
this,   in  strictness,  is  the   rule:  but  if  the  point  is 
made  upon  a  hearing  for  further  directions,  I  see  no 
objection  to  its  being  then  given,  if  the  case  will 
warrant  it."     The  present  is  a  petition  to  vary  the 
original  decree,  and  the  plaintiffs  cannot  get  such  an 
order  on  petition  ;  they  must  adopt  another  mode  of 
proceeding.     Then  as  to  the  second  objection,  the 
parties  have  no  right  to  any  advantage  which  they 
have  not  stipulated  for ;  nor  can  the  Court  itself  add 
to  a  contract  a  term  wliich  is  not  to  be  found  in  the 
contract  itself. — [Lord  Lyndhurstj  C. :  Suppose  that 
there  is  a  sale  of  a  reversion  of  a  term,  with  a  nominal 
rent;  that  19  years  of  the  term  have  run  out  while 
one  of  the  parties  has  refused  to  perform  the  contract, 
and  at  the  end  of  that  time  the  Court  decrees  specific 
performance  of  a  contract  made  19  years  before,  the 
party  would  have  three  or  four  times  the  value  of 
his  money,  on  account  of  his  own  litigation.    Surely 
a  decree  for  specific  performance  must  be  to  perform 
the  contract  as  he  ought  to  have  performed  it  years 
before.] — The  distinction  between  the  case  supposed 
and  the  present  case  is,  that  here  the  parties  against 
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whom  the  application  in  the  petition  is  made,  have 
always  endeavoured  to  enforce  the  agreement.  There 
is  no  ground  of  complaint  against  them  on  the  score 
of  delay.  In  Davy  v.  Barber  (rf),  and  in  Blount  v. 
Blount  (e),  a  distinction  between  biddings  in  the 
Master's  office  and  a  private  sale  was  referred  to ;  but 
there  has  been  no  case  distinctly  deciding,  that  upon 
the  ground  of  that  distinction  a  purchaser  shall  or 
shall  not  pay  interest.  In  the  latter  case  the  prin- 
ciple laid  down  was,  that  he  shall  not  pay  interest 
till  he  is  let  into  possession.  The  order  here  proposes 
that  the  Master  shall  inquire  into  the  difference  of 
value  of  the  property  now  and  in  September  1811, 
when  the  first  statement  was  made  fchat  the  title  was 
completed:  but  it  is  clear  that  even  in  1817,  when 
the  Respondents  filed  their  bill,  they  were  not  in 
a  situation  to  compel  the  defendants  to  accept  the 
conveyance ;  for  even  at  that  time  they  were  not  able 
to  make  a  good  title  to  the  premises.  It  is  clear  that 
they  were  not  in  a  situation  to  make  a  good  title  till 
January  1825 ;  so  that  if  the  Appellants  are  to  paj- 
interest,  they  cannot  be  called  upon  to  pay  earlier 
than  that  time,  and  in  that  respect  the  order  upon 
the  petition  is  defective  in  itself.  The  Appellants 
cannot  be  called  on  to  pay  interest  where  the  other 
party  was  in  fault. — [Lord  Brougham:  This  is  not 
a  question  as  to  the  fault  of  either  party.  The  thing 
contracted  for  has,  in  fact,  increased  in  value;  the 
purchaser  will  get  an  advantage  by  that  increase, 
and  ought  to  pay  for  it.]  —  [Lord  Lyndhurst^  C. : 
He  will  come  into  possession  of  a  more  valuable 
property.]  The  Court  cannot  make  him  pay  an  in- 
creased value  for  it,  except  the  non-performance  of 
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the  contract  has  been  his  fault.  [Lord  LyndhurstyC: 
The  argument  for  the  Appellants  loses  sight  of  the  fact, 
that  they  have  had  the  purchase-money  in  their  pockets 
all  this  time,  and  have  been  making  interest  of  it. — 
Lord  Brcmgham :  The  parties  must  be  put  in  the  same 
situation  as  at  the  time  of  making  the  contract,  and  the 
interest  of  the  money  retained  in  the  pocket  of  one  must 
be  set  against  the  profits  derived  from  the  estate  in  the 
meantime  by  the  other.  But  here  the  case  is  still 
stronger  :  it  is  as  if  I  put  the  rent,  as  I  receive  it,  into 
a  bag,  and  send  it  to  the  banker's,  and  at  the  end  of 
some  years  you  come  and  say,  "  Give  me  the  estate,  and 
the  bag  too,  though  I  have  been  keeping  the  purchase- 
money  of  the  estate  in  my  possession  all  the  time,  and 
have  been  getting  interest  upon  it."] — But  here  the 
Appellants  do  not  now  want  the  estate,  whereas  the 
other  parties  insist  that  they  shall  have  it.  The  case 
of  Jones  V.  Mvdd  (f)  limits  the  liability  of  the  Ap- 
pellants. In  that  case  it  was  stated,  that  a  purchaser 
who  has  not  been  in  possession  is  bound  to  pay  in- 
terest on  the  purchase-money  only  from  the  time 
when  a  good  title  was  first  shown,  and  not  from  the 
time  fixed  by  the  agreement  for  the  completion  of  the 
purchase.  That  case  must  govern  the  present.  The 
true  doctrine  of  the  Court  on  this  subject  has  been 
laid  down  in  the  case  of  Esdaile  v.  Stephenson  {g\ 
where  the  Master  of  the  Rolls  said :  "  Where  there  is 
no  stipulation  as  to  interest,  the  general  rule  of  this 
Court  is  that  the  purchaser,  when  he  completes  his 
contract,  after  the  time  mentioned  in  the  particulars 
of  the  sale,  shall  be  considered  as  in  possession  from 
that  time,  and  shall  from  thence  pay  interest  at  4/. 
per  cent.,  taking  the  rents  and  profits.     If,  however, 
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such  interest  is  much  more  in  amount  than  the  rents 
and  profits,  and  it  is  clearly  made  out  that  the  delay 
in  completing  the  contract  was  occasioned  by  the 
vendor,  then  to  give  effect  to  the  general  rule  would 
be  to  enable  the  vendor  to  profit  by  his  own  wrong, 
and  the  Court,  therefore,  gives  the  vendor  no  interest, 
but  leaves  him  in  possession  of  the  interim  rents."  If 
that  rule  is  applied  to  the  present  case,  the  order  of 
the  9th  July  cannot  be  supported. — [Lord  Brougham: 
In  Blount  v.  Blount  the  Court  considered  the 
dropping  in  of  lives,  and  said,  that  if  that  happened  be- 
tween the  time  of  a  person  being  reported  the  best 
bidder  by  the  Master  and  his  taking  possession,  it 
would  order  a  compensation  on  that  account,  or  direct 
that  otherwise  the  parties  should  go  £^ain  before  the 
Master,  and  a  new  bidding  take  place.] — ^There  the 
party  was  left  to  his  option ;  not  held  bound  to  the 
contract,  the  nature  of  which  had  been  changed  by 
the  lapse  of  time.  The  Appellants  here  would  be 
glad  in  like  manner  to  be  left  to  their  option. 


Mr.  PemhertoHy  for  the  Respondents  : — It  is  a  novel 
doctrine,  that  the  Court  will  make  a  difference  in  its 
decision  respecting  a  contract  on  account  of  the  per- 
sons who  seek  to  enforce  it.  It  is  perfectly  obvious 
that  what  the  Appellants  insist  on  is,  that  the  pur- 
chaser may  take  both  the  interest  and  the  profits. — 
[Lord  Lyndhursty  C. :  The  case  of  Jones  v.  Mudd 
proceeds  on  the  principle  of  striking  a  balance.] — 
This  is  an  ordinary  case  of  sale  and  purchase :  it  will 
be  impossible  to  reverse  this  order,  without  making 
another  of  the  same  kind  on  further  directions.  It 
is  supposed  that  the  vendor  has  only  a  right  to  in- 
terest when  the  delay  is  attributable  to  the  purchaser. 
What  then  is  the  consequence?    There  must  be  an 


ON  APPEALS  AND  WRITS  OF  ERROR. 


1» 


account  of  the  rents  and  profits  actually  received. 
But  suppose  that  the  delay  is  attributable  to  the 
vendor;  then  it  is  said  that  the  purchaser  is  not  to 
pay  interest  till  the  purchase  has  been  completed,  and 
the  purchaser  put  into  possession;  then  the  vendor 
ought  to  remain  in  possession  of  the  rents  and  profits 
till  the  conveyance  is  made.  The  argument  here 
puts  the  vendor  in  this  situation,  that  he  has  not  any 
advantage  at  all  from  the  dropping  of  lives.  No  such 
rule  can  be  found  laid  down  in  any  of  the  cases.  The 
year  1811  is  objected  to  as  a  wrong  time  from  which 
the  calculation  is  to  be  made,  as  that  was  not  the 
time  when  the  purchase  could  be  completed.  But 
the  purchaser  was  then  to  be  considered  in  possession; 
he  was  in  the  receipt  of  the  rents  and  profits,  when 
by  force  of  this  contract  he  prevented  us  from  fol- 
lowing up  the  lives,  and  so  receiving  the  fines.  An 
inquiry  of  the  kind  directed  by  this  order  is  abso* 
lutely  necessary,  as  this  is  property  partly  in  posses* 
sion  and  partly  in  reversion.  The  original  contract 
with  Scott  was  entered  into  in  the  year  1811,  and  the 
Appellant  took  upon  himself  the  same  contract  and 
the  same  obligations  as  Scott.  The  Court  would  have 
been  working  injustice  in  refusing  this  order.  The 
Court  has  found,  that  from  the  29th  September  1811 
the  vendee  was  to  be  considered  in  possession  of  the 
property,  and  was  consequently  to  be  held  entitled  to 
the  rights  and  subject  to  the  liabilities  of  such  a 
situation.  But  the  case  is  still  stronger  against  the 
purchaser :  he  cannot  protect  himself  against  the  lia- 
bilities arising  from  his  situation  as  purchaser  by 
saying  that  he  was  not  at  once  let  into  actual  posses- 
sion. The  covenant  says,  that  before  the  6th  day  of 
May  the  sum  of  70,000/.  shall  be  paid.  The  engage- 
m^it  to  pay  is  positive  and  express;  the  provision 
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that  the  purchaser  shall  be  let  into  possession  is  not 
positive,  it  is  qualified :  that  shows  that  the  payment 
of  interest  on  the  purchase-money  is  not  subject  to 
the  same  uncertainty  as  the  letting  into  possession. 
Either  it  must  be  said  that  the  vendor  remained  in 
possession  till  the  purchase  was  completed,  and  so 
had  all  the  advantage  of  receiving  the  increasing 
rents,  or  that  the  purchase  must  be  completed  on  a 
particular  day,  with  all  the  consequences  of  a  neglect 
in  so  doing.  As  to  the  objection  to  this  order  as 
matter  of  practice,  it  is  admitted  that  it  is  a  settled 
rule  of  Court  not  to  vary  a  decree  on  motion :  but 
this  is  a  perfectly  different  case ;  for  this  was  on  peti- 
tion, and  in  an  order  on  petition  the  facts  of  the 
decree  and  of  the  previous  proceedings  are  recited, 
and  brought  to  the  knowledge  of  the  Court.  A  varia- 
tion of  a  decree  is  not  permitted  on  motion,  unless  all 
the  parties  are  before  the  Court ;  but  if  they  are  all, 
as  they  were  in  this  instance,  before  the  Court,  there 
is  no  objection  to  the  order.  There  was  an  irregu- 
larity in  the  original  decree;  for  it  directed  not  only 
a  reference  as  to  the  title,  but  certain  inquiries,  which 
depended  on  the  materiality  of  the  Master's  report  as 
to  that  title.  In  Creuze  v.  Lowth  the  application  was 
unnecessary,  and  was  therefore  rejected.  There  a  fur- 
ther account  had  been  directed,  and  as  the  case  would 
necessarily  have  to  come  again  before  the  Court  on 
further  directions,  the  application  was  deemed  un- 
necessary, and  therefore  irregular.  The  original  decree 
here  was  to  a  certain  extent  premature.  At  all  events 
that  which  has  been  done  in  this  case  was  necessary  to 
correct  the  original  decree;  and  if  not  done  on  petition, 
can  be  done  when  the  case  comes  on  again  on  further 
directions.  The  House  will  not,  for  the  sake  of  a 
mere  empty  form,  reverse  an  order  which  has  done 
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substantial  justice  between  the  parties.  A  bill  was 
filed  for  an  account ;  an  account  was  directed  to  be 
taken  before  the  Master,  who  reported  that  the  rents 
and  profits  more  than  kept  down  the  interest  of  a 
mortgage ;  and  he  reported  other  facts  which  might 
have  been  known  when  the  decree  was  made.  This 
order  is  for  the  Court  to  obtain  information  which  it 
is  absolutely  necessary  that  it  should  possess,  that  it  may 
do  justice  between  the  parties.  All  the  cases  concur 
in  the  view  of  the  subject  now  taken,  and  none  of 
them  justify  the  assertion  tliat  the  purchaser  shall  not 
pay  interest  and  yet  shall  receive  the  increased  value  of 
the  estate, — [Lord  Brougham :  Blount  v.  Blount  says, 
that  nothing  shall  be  paid  for  the  wearing  of  lives.] 
— But  that  was  a  case  where  there  was  no  stipulation 
as  to  interest.  Still  if  the  purchaser  gets  an  advan- 
tage he  must  pay  for  it ;  he  will  not  pay  more,  but 
less  than  he  gets.  If  it  should  appear  that  the  amount 
of  interest  exceeded  the  increased  value,  he  would 
only  have  to  pay  the  balance,  or  so  much  as  was 
equivalent  to  the  increased  value. — [Lord  Brougham: 
Do  you  not  admit  that  this  is  an  alteration  of 
the  decree?  Exceptions  were  stated  to  the  Court: 
you  did  not  have  them  argued,  but  came  to  the 
Court  and  asked  for  an  alteration  in  the  directions^ 
given  to  the  Master.  You  called  on  the  Court  to  re- 
trace its  steps.  It  is  a  dangerous  thing  to  open  a 
door  to  alterations  of  decrees  on  motion  or  on  petition,, 
or  even  on  further  directions.  This  is  almost  the 
only  ground  of  doubt  we  have.  This  is  an  addition 
to  the  decree,  not  a  variation  of  it.  The  order  supplies^ 
something  that  was  omitted,  but  does  not  alter  what 
already  existed. — [Lord  Lyndhurst,  C. :  My  difficulty 
is,  that  this  was  not  done  on  further  directions,  but 
on  a  special  report  of  the  Master.     Was  it  absolutely 
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necessary  that  this  should  be  done,  when  the  Master 
had  suggested  that  it  would  be  convenient  to  take 
the  opinion  of  the  Court  on  a  particular  point,  with 
a  view  to  save  expense  ?] — There  is  another  view  of 
the  case,  which  removes  the  difficulty.  Anything 
which  has  arisen  since  the  date  of  the  decree  might 
properly  be  made,  upon  order,  the  subject  of  an  ad- 
ditional inquiry.  It  is  said  that  the  Appellants  were 
not  in  default  till  1825 ;  but  it  was  admitted  that 
they  were  so  then,  for  it  was  conceded  that  the  calcu- 
lation of  interest,  if  allowed  at  all,  might  commence 
from  that  period.  Now,  that  point  was  raised  after 
the  date  of  the  decree,  and  the  inquiry  resulting 
from  it,  might  be  directed,  on  motion, .  as  an  addition 
to  the  decree. 


\ 


Sir  W.  Follett,  (Sol.  Gen.),  in  reply.  We  are  ready 
to  abandon  the  contract,  and  give  the  Respondents  the 
benefit  of  the  increased  value  of  the  property.  It  is 
said,  that  upon  further  directions  an  order  of  this  kind 
might  be  made.  Assuming^  that,  which  implies  that 
it  could  not  be  made  otherwise  than  on  further  direc- 
tions, then  this  order  was  wrong,  for  it  was  not  made 
on  further  directions.  This  was  not  a  special  separate 
report  of  the  Master,  which  might  be  made  the  sub- 
ject of  an  order,  after  a  decree  had  been  passed ;  it 
was  only  an  explanation  of  the  mode  he  had  adopted 
in  calculating  the  value  of  the  property,  and  was  ap- 
pended to  the  report  solely  with  the  view  of  saving 
farther  expense.  There  was  no  reason  in  this  case 
for  departing  from  the  ordinary  practice.  There  is 
no  distinction  between  a  petition  and  a  motion  with 
respect  to  the  altering  of  a  decree.  The  Court  can- 
not alter  a  decree  but  on  a  re-hearing  or  a  bill  of 
review.     The  burden  of  showing  that  a  Court  of 
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Equity  might  make  such  an  alteration  lay  on  the 
other  side,  and  no  authority  for  it  has  been  produced. 
As  to  the  order  itself  there  are  two  objections  to  it ; 
first,  that  it  ought  not  to  allow  the  wearing  of  lives 
to  be  taken  into  consideration  at  all ;  and  next,  that 
if  at  all,  it  ought  not  to  allow  the  wearing  of  the 
lives  to  be  taken  into  consideration  prior  to  January 
1826,  for  till  then  it  is  not  pretended  that  the  Re- 
spondents were  in  a  situation  to  make  a  title  to  the 
estate. 
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Lord  Brougham': — My  diflStculty  in  this  case  has 
chiefly  arisen  from  Blount  v.  Blount  (A),  and  if  we 
take  the  judgment  of  Lord  Hardwicke  in  that  case 
liberally,  then  undoubtedly  that  case  is  an  authority 
against  the  principle  on  which  the  present  has  pro- 
ceeded,  of  allowing  interest  on  the  wearing  of  lives. 
Lord  Hardwicke  is  there  reported  to  have  said,  '^  as 
to  what  has  been  said  of  the  advantage  a  purchaser 
receives  from  wearing  out  of  lives,  I  never  knew  the 
Court  take  this  into  their  consideration  as  a  reason 
for  a  purchaser's  paying  interest."     There  is  no  dis- 
tinction, as  there  supposed,  at  least  so  far  as  I  am 
aware  of,  founded  upon  the  circumstance  of  the  bill 
being  for  specific  performance  of  a  private  contract 
or  for  the  specific  performance  of  the  conditions  of 
open  biddings  at  the  Master's  office.     But  I  have 
another  and  a  more  general  objection  to  the  authority 
of  Blount  V.  Blount ;  and  I  feel  a  strong  inclination 
in  favour  of  the  decision  of  Lord  Lyndhurst  upon 
that  point.     We   must  consider  the  difierence  be- 
tween the  times  of  Lord  Hardwicke  and  the  present 
day.    In  Lord  Hardwicke's   days  cases  of  this  sort. 


(A)  3  Atk.  636. 
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giving  rise  to  questions  of  nicety  and  diflStculty  as  to 
the  calculation  of  the  value  of  property  at  different 
periods,  were  of  less  frequent  occurrence,  and  con- 
sequently were  subjects  of  less  familiar  illustration, 
and  were  less  understood  than  now,  when  the  varia- 
tions -in  the  funds,  the  greater  amount  of  pecuniary 
transactions,  the  extended  commerce  of  the  country, 
and  the  new  and  varied  modes  of  investing  capital, 
bring  into  daily  calculation  things  of  which  the  very 
wisest  calculators  then  knew  nothing.  There  is  some- 
thing so  pressing  and  strong  against  the  equity  of  the 
case  in  allowing  a  purchaser  a  profit  on  the  pur- 
chase-money and  the  advantage  of  receiving  the  rent, 
both  at  the  same  time,  (from  whatever  cause  he  may 
have  been  kept  out  of  possession  of  the  estate),  and  in 
refusing  the  person  who  sells  the  estate  either  interest 
on  the  purchase-money  or  the  profits  of  the  land, 
(for  if  the  purchaser  in  the  end  gets  possession  he 
will,  in  the  contemplation  of  the  law,  have  been  in 
possession  all  the  time,  and  will  be  entitled  to  the 
rents  which  have  accumulated,  so  far  as  the  disposal 
of  those  rents  has  not  been  covenanted  for),  that 
I  confess  I  do  entertain  a  strong  feeling  on  the  subject. 
I  have,  in  fact,  no  doubt  upon  the  merits  of  this  case. 
At  the  same  time  I  admit  that  the  course  adopted  in 
this  case  lays  down  a  dangerous  precedent,  for  such, 
the  attempt  to  get  the  Court  to  alter  a  decree  without 
a  bill  of  review,  must  be  considered.  I  am,  therefore, 
of  opinion,  and  my  noble  and  learned  friend  is  of  the 
same  opinion,  that  it  would  be  a  dangerous  thing  to 
open  a  door  to  attempts  of  this  sort,  feeling  convinced 
as  we  do,  that  matters  would  often  be  tried  to  be 
carried  further  than  the  precedents  we  should  make 
would  strictly  justify.  I  have  no  doubt  that  the  at- 
tention of  the  Court  below,  when  the  case  was  argued 
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there,  was  not  called  properly  and  efTectively  to  thig 
point.  There  was  another  and  more  important  point, 
namely,  the  merits  of  the  case,  to  which  attention  was 
there  chiefly  directed.  I  do  not  wish  to  be  called  upon 
to  give  any  express  or  distinct  opinion  on  this  point. 
I  have  thrown  out  my  view  of  the  matter,  and  if  that 
intimation  of  opinion  is  acted  upon,  it  may  save  both 
parties  a  great  deal  of  time  and  expense.  On  the  other 
point,  the  point  relating  to  the  altering  of  the  decree 
upon  petition,  I  think  that  the  order  cannot  stand.  The 
order  of  the  9th  of  July  must  therefore  be  reversed. 
But  I  think  that  this  case  having  been  fully  consideredt 
the  parties  will  see  the  propriety  of  settling  the 
matter,  with  a  view  to  what,  after  this  intimation  of 
opinion,  will  probably  be  the  ultimate  efiect  of  our 
judgment. 
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Lord  Lyndhursty  (Lord  Chancellor) : — I  fully  con- 
cur with  the  observations,  as  to  the  case  itself,  just 
made  by  my  noble  and  learned  friend.  As  to  the 
point  on  which  the  decision  of  this  House  will  pro- 
ceed, I  shall  only  say,  that  this  was  a  new  experiment 
to  get  a  rehearing,  the  parties  being  out  of  time  to  get 
one  in  the  ordinary  way.  I  have  no  recollection  of 
what  passed,  if  anything  did  pass,  as  to  the  regularity 
of  this  mode  of  proceeding ;  probably  the  whole  that 
was  said  upon  it  was  an  observation  of  one  of  the 
counsel  suggesting  that  if  the  order  was  made  on  a 
petition  of  this  sort  it  would  be  irregular :  the  point 
certainly  was  not  argued. 


Order  of  the  9th  July  1831  Reversed. 
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APPEAL 

1835.  FROM   THE   COURT  OP   CHANCERY   IN   IRELAND. 

March  10-15.  gir  James  Caleb  Anderson,  Baronet,^ 

Peter  Purcell  and  William  Stock-  [Appellants. 
LEY,  Esquires J 

William  Wallace Respondent. 

Award.  It  is  DO  objection  to  an  award  that  the  arbitrators  have  in 
the  absence  of  one  of  the  parties  called  in  the  other,  and 
have  asked  him  whether  he  admitted  or  disputed  certain 
items  in  an  account,  and  have  merely  taken  his  answer  to 
that  question. 
Under  an  authority  to  arbitrators  to  call  in  a  competent  per- 
son to  assist  them  in  the  valuation  of  the  stock  and  property 
of  a  partnershipi  it  is  no  objection  to  their  award  that  they 
have  availed  themselves  of  the  assistance  of  such  person  in 
deciding  on  the  partnership  accounts.  The  arbitrators  by 
adopting  in  terms  the  opinions  of  such  person,  do  not  con- 
stitute him  an  umpire,  but  make  his  opinions  their  own,  and 
their  award  cannot  be  impeached  on  that  account. 

In  October  1820,  John  William  Anderson,  since 
deceased,  the  Appellants  Peter  Purcell  and  William 
Stockley,  and  Cromwell  Wallace,  then  of  the  city  of 
Dublin,  esq.,  and  since  deceased,  and  the  Respondent, 
engaged  in  a  copartnership  for  the  purpose  of  carry- 
ing on  the  business  of  a  public  coach  company ;  and 
accordingly,  by  certain  articles  of  agreement  entered 
into,  and  bearing  date  on  the  5th  day  of  that  month, 
between  the  said  John  William  Anderson  of  the  first 
part,  the  Appellants  Peter  Purcell  and  William 
Stockley  of  tiie  second  part,  the  said  Cromwell  Wal- 
lace of  the  third  part,  and  the  Respondent  William 
Wallace  of  the  fourth  part,  it  was  agreed  between  the 
said  several  parties  that  they  should  enter  into  a  co- 
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partnership,  to  be  called  the  Southern  Coach  Com-       i835. 
pany,  to  commence  from  that  day,  and  to  continue    j^huerson 
until  the  6th  day  of  February  1833,  for  the  purpose         » 

i»  -  *i      1      •  p  1  1      Wallace. 

ot  carrying  on  the  business  ot  a  coach  company,  and 
of  running  mail-coaches  and  stage-coaches  from  the 
city  of  Dublin  to  the  cities  of  Cork  and  Waterford, 
and  to  such  other  places  as  might  be  thereafter  agreed 
upon  for  the  conveyance  of  His  Majesty's  mails,  and 
carrying  passengers  and  luggage,  as  in  said  arti- 
cles of  copartnership  was  particularly  set  forth  ;  and 
it  was  thereby  agreed  that  the  Appellants  Purcell 
and  Stockley  should  be  entitled  to  one  third  part  or 
share  of  the  profits  of  the  said  concern,  the  said  John 
William  Anderson  to  one  other  third,  the  said  Crom- 
well Wallace  to  one  sixth,  and  the  said  Respondent 
William  Wallace  to  the  remaining  sixth. 

John  William  Anderson  afterwards  assigned  his 
share  therein  to  the  Appellant  Sir  James  Caleb  An- 
derson, bart.,  who  thenceforth  became  and  acted  as 
a  copartner  therein. 

Disputes  afterwards  occurred  among  these  parties, 
the  Appellants,  together  with  Cromwell  Wallace, 
charged  the  Respondent  with  misconduct  in  his 
share  of  the  concern ;  and  in  the  month  of  February 
1826  they  filed  their  bill  in  the  Court  of  Chancery  in 
Ireland  against  him,  and  therein  prayed  that  the  said 
copartnership  might  be  dissolved,  and  that  an  account 
might  be  taken  of  all  the  partnership  dealings  and 
transactions  between  the  Plaintifis  and  William  Wal- 
lace in  the  said  suit,  which  were  open  and  depending 
between  them ;  and  that  such  sum  as  should  appear  to 
be  due  by  the  said  William  Wallace  on  account  of  the 
said  dealings  and  transactions  might  be  decreed  to  be 
paid  by  him ;  and  that  ia  the  meantime  he  might  be 
restrained  by  injunction  from  interfering  in  any  part 
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1  aS5.  of  the  management  of  the  business  of  the  concern,  &c., 
AwDBisoii  ^^^  ^^^*  ^  proper  person  should  be  appointed  to  carry 
^'  on  and  manage  the  partnership  business,  and  to  re- 
ceive all  debts  due  to  the  partnership,  and  all  the 
accruing  profits  thereof,  and  that  five  sixth  parts  of 
the  monies  arising,  after  payment  of  the  necessary 
expenses  and  charges,  should  be  paid  to  the  Plaintiffs 
in  the  cause,  in  the  proportion  of  their  several  shares 
in  the  partnership ;  and  that  the  remaining  sixth  part 
should  be  paid  into  court,  to  the  credit  of  the  said 
cause,  as  a  security  for  the  sum  which,  upon  the 
said  account,  should  appear  to  be  due  to  the  said 
Plaintiffs  in  the  said  cause  by  the  Respondent  William 
Wallace. 

An  application  was  afterwards  made,  on  motion, 
for  an  injunction  to  prevent  the  Respondent  from 
interfering  in  the  business. 

The  Respondent  filed  his  answer  on  the  11th  April 
1826,  denied  all  the  allegations  in  the  bill  as  to  his 
supposed  misconduct,  and  claimed  a  large  sum  of 
money  as  due  to  him  from  the  firm. 

On  the  12th  of  May  1826  the  Plaintiffs  filed  an 
amended  bill  in  the  said  cause,  to  which  the  Re- 
spondent, on  the  4th  of  November  1826,  filed  his 
answer ;  and  issue  having  been  afterwards  joined,  and 
witnesses  examined  on  both  sides,  the  cause  came  on 
to  be  heard  before  the  then  Lord  Chancellor  of  Ireland, 
on  Monday  the  30th  day  of  July  1827,  when  after  some 
discussion  had  taken  place  it  was  agreed  between  the 
Petitioners  and  Respondent  William  Wallace  to  settle 
their  differences  by  arbitration,  upon  certain  terms 
then  agreed  upon,  and  accordingly  a  decree  was  made 
by  the  Court,  whereby  it  was  ordered,  by  consent  of 
all  parties,  that  the  partnership  between  the  Plaintiffs 
and  the  Respondent  should  be  dissolved,  as  to  the 
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share  of  the  Respondent,  upon  the  terms  following,  1SS5. 
viz.  the  Plaintiflfs  undertaking  to  purchase  all  the  j^^j^^^^^^ 
Respondent's  stock  of  horses,  harness  and  forage,  v. 
stables,  office  fixtures  and  stable  articles  or  imple- 
ments, and  to  pay  the  Respondent  for  the  same  within 
such  time  after  the  valuation  thereof  should  take 
place,  and  without  waiting  for  the  final  result  of  the 
reference,  as  the  arbitrators  thereinafter  appointed 
should  think  fit;  the  Plaintifis  also  undertaking  to 
purchase  the  Respondent's  share  in  the  copartnership 
concern,  and  to  pay  to  him,  within  such  time  as  before 
mentioned,  the  value  of  the  said  share ;  the  same  to 
be  estimated  with  due  regard  to  the  agreement  on  the 
part  of  the  Respondent  not  to  run  coaches  upon 
certain  roads,  as  thereinafter  stated.  Then  followed 
mutual  undertakings,  rendered  necessary  by  these 
arrangements.  And  it  was  further  ordered,  that  it 
should  be  referred  to  the  arbitration  of  William  Dillon 
and  Andrew  Vance,  with  power  to  call  in  a  third 
person  in  case  of  difierence,  to  determine  the  value  of 
the  Respondent  William  Wallace's  stock  and  property, 
as  thereinbefore  mentioned ;  and  that  the  said  arbi- 
trators should  be  at  liberty,  if  they  should  see  fit,  to 
have  recourse  to  competent  persons  to  assist  them  in 
the  said  valuation :  and  it  was  further  ordered  that 
the  said  valuation  should  take  place  within  a  month 
from  the  date  of  the  said  decree.  And  by  the  said 
decree  all  the  partnership  accounts,  and  all  other 
matters  in  difierence  in  the  said  cause  between  the 
parties  Plaintiifis  and  the  Respondent,  including  the 
claims  of  the  Respondent  relative  to  the  expenses 
and  losses  sustained  in  consequence  of  the  injunction 
theretofore  issued  against  him,  and  also  the  claims 
of  the  Plaintifis  respecting  any  losses  or  expenses 
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1835.  sustained  on  their  part  in  relation  to  the  same  matters, 
Andbbson  ^^^  referred  to  the  said  arbitrators  :  and  it  was  fur- 
V.  ther  ordered  that  the  said  arbitrators  should  have 
power,  from  time  to  time  as  they  should  think  fit  and 
just,  to  make  orders  in  the  nature  of  interlocutory 
orders,  respecting  any  of  the  matters  so  to  them  re- 
ferred, without  waiting  for  their  final  decision  on  the 
whole  of  the  matters  referred  to  them,  and  that  such 
orders  should  be  obeyed  and  have  the  same  efficacy 
as  if  comprised  or  contained  in  a  final  or  complete 
award :  and  it  was  further  ordered,  that  in  case  the 
said  William  Dillon  and  Andrew  Vance  should  not 
agree,  they  should  be  and  were  thereby  empowered 
to  call  in  a  third  person  to  determine  between  them, 
whose  award  or  umpirage  should  be  binding  and  con- 
clusive on  the  parties  Plaintiffs  and  the  Respondent, 
and  should  be  made  the  order,  judgment  or  decree  of 
His  Majesty's  High  Court  of  Chancery  in  Ireland; 
and  the  better  to  enable  the  said  arbitrators  to  pro- 
ceed on  the  said  accounts  so  to  them  referred,  they 
were  to  be  armed  with  a  commission  to  examine  all 
such  witnesses  as  should  be  produced  before  them  by 
the  parties  Plaintiffs  or  the  Respondent,  touching  the 
matters  of  the  said  accounts :  and  it  was  further  or- 
dered, that  all  parties  should  be  and  they  were  thereby 
declared  at  liberty  to  examine  each  other  on  oath 
before  the  said  arbitrators :  and  it  was  further  ordered 
that  all  parties  should  produce,  on  oath,  all  deeds, 
papers,  evidences  and  books  of  account  in  their  hands, 
power  or  custody,  relating  to  the  said  accounts,  as  the 
said  arbitrators  should  think  fit* 

The  valuation  directed  by  the  reference  was  com- 
pleted on  the  11th  of  August  1828,  and  on  the  26th 
day  of  that  month  the  arbitrators  met,  and  by  an  inter- 
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locutory  order  declared  the  particulars  and  amount  of       i8S5. 
such  their  valuation,  which  was  subsequently  paid  by    ^^ugRgo,, 
the  Plaintiffs  to  the  Respondent.  ». 

In  June  1830,  Cromwell  Wallace  died ;  the  Re- 
spondent (his  brother)  took  out  letters  of  administra- 
tion to  his  estate  and  effects,  and  thereupon  the  bill 
was  revived  against  the  Respondent  in  his  representa- 
tive character. 

No  further  meeting  of  the  said  arbitrators  was  held 
until  1832,  and  on  the  3d  of  July  in  that  year  a  meet- 
ing was  held,  and  both  parties  attended  with  their 
coimsel  and  solicitor,  and  one  Samuel  Parkinson,  the 
book-keeper  of  the  Appellants,  and  the  several  matters 
referred  to  the  arbitrators  were  fully  discussed,  and 
the  Appellants  and  the  Respondent  respectively  closed 
the  cases. 

On  the  4th  of  July  both  parties  were  apprized  that 
the  arbitrators  did  not  require  the  further  assistance 
of  counsel  or  solicitors  for  either  of  them. 

The  arbitrators  held  some  further  meetings  after  the 
3d  of  July,  and  before  the  date  of  their  award,  and 
made  their  award  on  the  21st  of  July  1832,  whereby, 
after  formally  awarding  payment  of  the  money  to  the 
Respondent  for  his  stock  of  horses,&c.  (already  awarded 
and  paid  under  their  interlocutory  order  of  the  26th 
of  August  1828),  they  further  awarded  that  a  sum  of 
6,400  Z.  should  be  paid  to  the  Respondent  for  his 
share  in  the  Company,  from  the  day  when  the  stock 
was  delivered  up  to  the  day  of  the  expiration  of  the 
partnership,  and  a  sum  of  4,643/.  16s.  2 id.,  as  the 
balance  of  the  accounts  due  to  him ;  which  two  sums 
they  ordered  to  be  paid  forthwith,  and  they  directed 
the  execution  of  certain  bonds  and  releases,  to  secure 
the  interests  of  all  parties  concerned. 

The  award  was  afterwards  filed  in  the  proper  office. 
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1835.  and  by  an  order  made  in  the  cause  on  the  6th  of  Sep- 
tember  1832,  it  was  ordered  that  it  should  stand  con- 
firmed, unless  by  the  last  day  of  the  then  next 
Michaelmas  Term  good  cause  should  be  shown  to  the 
contrary.  On  the  26th  November  1832  notice  of 
motion  to  set  it  aside  was  given.  Affidavits  were  filed 
on  both  sides. 

The  Appellants,  in  their  affidavits,  alleged  that  of 
the  meetings  which  took  place  between  the  3d  of  July, 
and  the  date  of  the  award,  neither  they  nor  their  soli- 
citors had  any  notice ;  that  the  Respondents  had  notice 
of  them,  and  attended  at  the  same,  and  made  state- 
ments thereat,  which  were  received  by  the  arbitrators, 
and  materially  influenced  their  judgments ;  and  which 
statements  the  Appellants  could  and  would  have  dis- 
proved, if  the  opportunity  had  been  afibrded  them. 
On  the  other  hand,  the  Respondent  stated  that  at  two 
only  of  these  had  he  attended,  and  then  at  the  desire 
of  the  arbitrators,  and  that  their  object  in  requiring 
his  attendance  was  merely  to  know  whether  he 
admitted  certain  items  in  the  Appellant's  accounts, 
without  requiring  the  same  to  be  vouched  or  other- 
wise established  ;  that  he  did  admit  these  items,  and 
that  no  further  questions  were  asked  of  him.  It  was 
further  alleged  by  the  Appellants  in  their  affidavits, 
that  the  arbitrators  had  called  in  the  assistance  and 
acted  upon  the  opinion  of  a  Mr.  James  Hartley,  who 
had,  in  fact,  been  thus  made  by  the  arbitrators  an 
umpire  between  them.  The  Master  of  the  Rolls  gave 
liberty  to  the  arbitrators  to  make  an  affidavit  on  the 
subject,  and  they  accordingly,  on  the  19th  of  January 
1833,  filed  an  affidavit  in  relation  to  the  said  award. 
In  that  affidavit  they  alleged,  amongst  other  things, 
that  Samuel  Parkinson,  the  book-keeper  of  Purcell  and 
Stockley,  attended  at  all  the  meetings  subsequent  to 
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the  Sd  of  July  1832,  either  in  the  same  room  or  in  an  i8S5. 
adjoining  room,  with  the  books  and  accounts  belong-  .'  ""  ' 
ing  to  the  Southern  Coach  Company ;  and  that  he  so  ^  v. 
attended  by  the  desire  and  direction  of  deponents,  in 
wder  that  they  might  from  time  to  time  refer  to  the 
books,  and  take  extracts  therefrom,  and  ask  questions 
of  him,  Samuel  Parkinson,  respecting  certain  of  the 
items  charged  in  the  said  accounts ;  and  say,  that 
William  Wallace,  attended  some*  but  not  all,  of  said 
meetings,  either  in  the  same  room  or  in  an  adjoining 
room,  and  that  he  so  attended  at  the  desire  of  these 
deponents;  and  that  their  object  in  having  him  in 
attendance  during  the  time  deponents  were  investi- 
gating the  particulars  of  the  accounts,  was  to  ask  him 
whether  he  would  admit  the  several  item's  charged  in 
the  accounts  furnished  on  the  part  of  Purcell  and 
Stockley,  or  would  insist  on  these  deponents  having 
the  same  regularly  proved;  and  also  on  one  other 
occasion  deponents  wished  to  know  from  him  whether 
he  would  require  an  indemnity  to  be  given  to  him 
mentioned  in  the  said  submission  to  arbitration ;  and 
on  these  occasions  William  Wallace  was  merely  called 
into  the  room  by  deponents  for  the  said  purposes,  and 
stated  he  would  admit  several  of  said  items,  and 
would  not  require  any  indemnity ;  and  that  said  Wil- 
liam Wallace  did  not  upon  any  of  those  occasions 
make  any  other  statement  to  the  knowledge  or  belief  of 
deponents,  and  they  positively  say  that  if  he  did,  which 
deponents  do  not  recollect,  they  were  not  influenced 
thereby,  as  deponents  had  then  determined  the  prin- 
ciple on  which  the  said  accounts  should  be  taken,  and 
were  employed  solely  in  making  out  the  details  thereof. 
And  that  several  of  the  items  wliicli  William  Wallace 
refused  to  admit,  and  especially  several  charges  for 
fines  and  other  expenses  against  him  personally,  and 
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1  S3.5 .      amounting,  as  deponents  now  best  recollect,  to  660  /.  or 
Anderson    th^^^bo^^,  were  allowed  by  these  deponents  against 
V.         the  said  William  Wallace. 

The  arbitrators  further  stated,  with  respect  to  a 
mileage  allowance  that  was  found  fault  with  by  the 
Appellants,  that  the  "  sum  or  allowance  of  2s.  6d.  per 
mile  was,  in  the  judgment  and  opinion  of  deponents, 
and  in  the  opinion  and  judgment  of  James  Hartley, 
whom  these  deponents  consulted  upon  the  occasion,  as 
hereinafter  mentioned,  full  compensation  for  the  work 
so  performed."  They  then  went  on  to  say,  that  after  the 
8d  of  July  they  held  four  other  meetings ;  namely,  on 
the  4th,  19th,  20th,  and  21st  of  July  aforesaid,  and 
that  at  the  meeting  on  the  4th  of  July,  as  deponents 
now  best  recollect  and  believe,  they  screed  to  call 
upon  Mr.  James  Hartley,  who  is  extensively  concerned 
in  the  management  of  public  coaches,  in  order  to  have 
the  benefit  of  his  opinion  and  skill  in  making  the 
necessary  valuations,  to  enable  deponents  to  settle  and 
adjust  the  respective  nghts  of  the  parties,  and  which 
these  deponents  considered  themselves  authorized  in 
doing  under  the  powers  given  to  them  by  said  order 
of  submission ;  and  they  were  induced  to  call  in  Mr. 
Hartley  in  consequence  of  one  of  them  not  being 
acquainted  with  the  details  of  such  matters,  so  as  to 
enable  him  to  form  an  accurate  opinion  with  respect 
to  the  value  of  or  proper  charges  to  be  made  for 
several  of  the  matters  so  referred  to  deponents ;  but 
that  they  did  not  call  Hartley  in  as  umpire,  nor  did 
the  said  James  Hartley  act  as  umpire,  nor  take  any 
part  in  the  making  of  said  award,  which  is  the  award 
of  these  deponents  alone.  And  that  the  Defendant, 
William  Wallace,  did  not  to  their  knowledge,  recol- 
lection, or  belief,  at  any  of  the  said  meetings  at  which 
the  said  James  Hartley  attended,  make  any  statement 
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or  do  any  thing  more  than  answer  such  questions  as       1835. 
deponents  found  it  necessary  to  put  to  him  from  time    andbrson 
to  time  respecting  the  items  in  the  said  accounts  as    ^^   v- 
hereinbefore  mentioned,  and  respecting  the  said  indem- 
nity ;  and  they  say,  that  said  James  Hartley  was  with 
deponents  only  at  the  last  three  meetings,  namely,  on 
the  19th,  20th,  and  21st  of  July  aforesaid  ;  and  that 
the  amount  of  the  allowance  made  to  William  Wal- 
lace in  the  accounts  for  the  value  of  his  share  for  the 
period  of  four  and  a  half  years  therein  mentioned 
was  diminished  by  a  sum  of  more  than  1,200/.,  in 
consequence  of  the  valuation  so  made  by  James  Hartley. 

The  motion  came  on  to  be  argued  on  the  29th  of 
January  1 833,  when  the  Master  of  the  Rolls  ordered  that 
the  cause  shown  by  the  Appellants,  Peter  Purcell  and 
William  Stockley,  against  the  said  conditional  order 
of  the  6th  of  September  1832,  be  allowed,  and  that 
the  parties  respectively  should  abide  their  own  costs. 
The  Respondent  appealed  against  this  order  to  the 
Lord  Chancellor  of  Ireland,  and  the  Lord  Chancellor 
was  pleased  to  order  that  the  said  Rolls'  order  of  the 
29th  day  of  January  1 833  be  set  aside,  and  that  the 
said  award  do  stand  confirmed. 

By  a  further  order,  bearing  date  the  13th  of  June 
1833,  it  was  ordered  that  the  cause  should  be  set  down 
in  the  Lord  Chancellor's  list  of  causes,  to  be  heard 
upon  said  award  during  the  then  sittings,  and  it  came 
on  to  be  heard  on  the  25th  of  June  1833,  when  it  was 
ordered  and  decreed  by  the  Lord  Chancellor  that 
the  Respondent,  William  Wallace,  was  entitled  to 
the  two  several  sums  of  6,400/.  and  4,643/.  15^.  2 id. 
in  the  award  mentioned,  amounting  in  the  whole  to 
the  sum  of  10,042/.  155.  2 id.;  and  it  was  further 
ordered  that  the  Appellants  should  within  one  calendar 
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1 835.       month  pay  to  the  Respondent  the  said  sum  so  awarded 
A^^^N   as  aforesaid. 

V*  The  Appellants  appealed  against  both  these  decrees 

of  the  Lord  Chancellor ;  and  in  the  mean  time  the  sum 
in  dispute  was  ordered  to  be  paid  into  Court  and  in- 
vested in  the  name  of  the  Accountant-General  to  the 
credit  of  the  cause. 

Mr.  Knight  and  Mr.  Kindersley  for  the  Appel- 
lants : — One  point  of  complaint  against  the  award  is, 
that  after  giving  notice  to  the  parties  that  further 
evidence  would  not  be  examined,  the  arbitrators  held 
a  meeting  ex  parte ;  that  William  Wallace  attended 
that  meeting  and  made  statements  to  the  arbitrators, 
and  that  no  persons  were  summoned  to  attend  tkem 
on  the  part  of  the  Plaintiffs.  This  is  clearly  a  ground 
for  setting  aside  the  award,  and  the  Master  of  the 
Rolls  was  right  in  so  considering  it.  Such  a  course 
of  proceeding  was,  in  Walker  v.  Frobisher  (a),  held 
sufficient  for  that  purpose.  It  is  of  no  use  for  the 
arbitrators  to  say  that  the  statements  of  William 
Wallace  did  not  affect  their  judgments.  The  arbi- 
trator in  Walker  v.  Frobisher  said  the  same  thing ; 
but  the  Lord  Chancellor  observed,  that  an  arbitrator 
must  not  take  upon  himself  to  say  whether  evidence, 
improperly  admitted,  had  or  had  not  an  effect  upon 
his  mind.  The  parties  impeaching  the  award  are  not 
bound  to  show  that  what  the  arbitrators  did  was  mo- 
rally wrong,  or  that  there  was  fraud  in  it ;  irregularity  " 
alone  is  sufficient  to  set  aside  the  award  as  where  the 
arbitrators  proceed  irregularly,  in  having  a  meeting 
and  hearing  evidence  ex  parte.  The  circumstances 
in  Walker  v.  Frobisher  were  not  so  strong  as  they  are 
in  the  present  case ;  for  here  the  party  himself,  and 
not  merely  a  witness,  was  the  person  examined  by  the 

(a)  6  Ves.  70. 


Wallacb. 


ON  APPEALS  AND  WRITS  OF  ERROR-  37 

arbitrators ;  yet  there  the  award  was  set  aside :  and  on        i835. 
a  subsequent  occasion  Lord  Eldon  referred  (b)  to  what     ^    ''    ' 

*  ,  ^  '^  Anderson 

he  had  done  in  that  case,  as  the  proper  course  for  a  ^^  v. 
Judge  to  pursue.  The  arbitrators  had  no  right  to 
receive  the  evidence  of  William  Wallace  ex  parte ; 
they  could  only  do  so  where,  after  lull  and  fair  notice 
to  attend  given  to  the  other  side,  that  notice  had  been 
disregarded.  No  such  notice  had  been  given  here ;  on 
the  contrary,  the  arbitrators  had  said  that  they  would 
not  receive  more  evidence.  Then  as  to  the  accounts:  they 
are  improperly  taken  on  the  face  of  the  award.  Crom- 
well Wallace  had  been  one  of  the  Plaintiffs ;  he  died ; 
his  brother  William  Wallace,  the  Defendant  and  Re- 
spondent, became  his  administrator,  and  yet  the  arbi- 
trators have  thought  fit  to  award  the  payment  of  a 
sum  of  money  by  the  plaintiffs  in  the  suit,  including 
of  course  Cromwell  Wallace,  to  the  Respondent;  so 
that  the  Appellants  are  not  only  deprived  of  the 
advantage  of  the  joint  liability  of  Cromwell  Wallace, 
but  they  are  called  on  to  pay  over  to  him,  or  rather 
to  the  Respondent  who  represents  him,  a  sum  of 
money,  to  the  payment  of  which  his  estate  ought  to 
contribute. — [Lord  Plunkett :  As  the  bill  was  framed, 
it  was  impossible  to  take  the  accounts  as  between  the 
surviving  Plaintiffs  and  the  representatives  of  the 
deceased  Plaintiff. — Lord  Brougham:  If  I  have  an 
account  against  four  parties,  and  three  of  them  pay 
me,  they  may  recover  contribution  from  the  remain- 
ing one.] — The  arbitrators  exceeded  their  power  in 
calling  in  the  valuers,  for  they  have  not  exercised 
their  own  judgment  on  the  valuers'  estimates,  but 
have  taken  those  estimates  as  decisive,  though  their 
authority  only  extended  to  the  calling  in  of  evidence 
in  case  of  a  difference  of  opinion  between  them  as  to 

(i)  Fetherstone  v.  Cooper,  9  Ves.  68. 
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1835.  value.  By  the  terms  of  the  reference  Hartley  ww 
Anderson  °^*  *^  ^^  made  an  umpire*  Again,  though  his  opinion 
V.  was  to  be  asked  as  to  the  value  of  the  stock,  there  was 
no  authority  to  enable  the  arbitrators  to  take  it  upon 
the  partnership  accounts,  the  value. of  the  shares  of 
the  concern,  or  the  other  matters  in  diflference,  or  the 
question  of  the  injury  suffered  by  the  Plaintiffs  from 
the  conduct  of  William  Wallace. — [Lord  Plunketti 
This  point  was  not  made  in  the  court  below.— Lord 
Brougham :  Can  you  show,  as  any  part  of  the  order 
of  reference,  where  the  power  to  call  on  the  valuer  i» 
restricted  to  the  taking  the  value  of  the  stock  }] — The 
power  to  call  him  in  was  given  only  with  reference 
to  that  subject,  and  therefore  was  impliedly  restricted 
to  it. 

Mr.  Bicker steth  and  Mr.  Lynch^  for  the  Respondent; 
— The  object  of  the  bill  was  unfairly  to  get  rid  of  Wil- 
liam Wallace  out  of  the  partnership,  and  the  object 
of  taking  the  accounts  at  all  was  to  ascertain  the 
real  value  of  the  share  of  William  Wallace.  Expla- 
natory affidavits  respecting  the  award  have  been,  by 
desire  of  the  Master  of  the  Rolls,  laid  before  him,  and 
he  having  had  a  full  discussion  of  the  case,  was  satis- 
fied that  there  was  nothing  to  impeach  the  conduct 
of  the  arbitrators,  and  he  therefore  gave  them  their 
costs  of  appearing ;  Hartley  was  rightly  consulted  as 
to  all  the  matters  in  dispute. — [Lord  Lyndhurstj  C. : 
An  arbitrator  has,  without  any  special  provision,  a 
power  to  call  in  a  valuer ;  when  a  special  provision  is 
made,  his  power^  in  that  respect  ceases  to  be  a  general 
power  arising  from  the  necessity  of  the  case ;  must  it 
ot,  then,  be  governed  by  the  terms  of  that  provi- 
sion?]— That  has  been  done  here.  The  arbitrators 
have  not  in  the  least  degree  exceeded  the  powers 
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given  them  under  the  order  of  reference.    The  next       i835. 
point  is,  that  the  accounts  as  made  out  are  not  autho-    Anderson 
rised  by  the  decree.     If  they  had   been  made  out  ". 

Wallaob. 

differently  it  would  have  been  impossible  to  ascer- 
tain what  was  |he  value  of  William  Wallace's 
share  in  the  concern. — [Lord  Lyndhurst^  C. :  The 
question  before  the  arbitrators  was,  what  was  the 
value  of  the  partnership  property ;  that  depended,  of 
course,  on  the  profits  and  expenses ;  the  investigation 
was  therefore  necessary,  for  the  purpose  of  ascertain- 
ing what  the  value  of  that  property  was,  and  that 
value  could  not  be  ascertained  without  a  knowledge 
of  the  gains  and  the  outgoings.] — ^The  authorities  to 
justify  such  an  inquir)',  under  such  circumstances,  are 
numerous.  There  is  no  foundation  for  the  objection 
to  the  calling  in  of  Hartley  on  the  general  question 
of  the  profits  and  expenses.  What  then  is  the  other 
objection  in  this  case  ?  It  is  said  that  the  arbitrators 
held  an  ex  parte  meeting. — [Lord  Lyndhurst,  C. : 
We  are  all  satisfied  upon  that  point.  There  is  no- 
thing in  that  objection.  An  arbitrator  has  a  right  to 
call  in  one  of  the  litigant  parties,  and  say,  do  you 
admit  or  dispute  any  particular  item  ?  If  the  party 
admits  it,  there  is  no  need  of  its  being  proved ;  if  he 
disputes  it,  then  it  must  be  made  the  subject  of  exa- 
mination and  evidence.] — The  only  remaining  objec- 
tion is  that  which  relates  to  the  alleged  adoption  of 
the  opinion  of  Hartley  by  the  arbitrators.  If  that  was 
true,  it  would  not  vitiate  the  award.  In  Emery  v. 
Waseijc),  upon  a  similar  question  coming  before  Lord 
Alvanley,  he  said  (rf),  "  One  objection  made  is,  that 
the  arbitrator  did  not  exercise  his  own  judgment 
about  the  timber.  That  alone  is  not  sufficient  to  prove 
the  award  bad ;  for  a  man  may  make  use  of  the  judg- 
es 5  Ves.  846.  (</)  lb.  848. 
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1835. 
Anderson 

V, 

Wallace. 


ment  of  another  upon  whom  he  can  depend,  and  the 
valuation  of  thai  person  is  his  if  he  chooses  to  adopt 
it."  But  here  the  arbitrators  formed  their  own  opinion^' 
and  only  stated  that  Mr.  Hartley's  concurred  with 
theirs ;  a  circumstance  which  was  satisfactory  to  their 
mincls,  as  he  was  a  man  of  experience  in  the  particular 
matters  in  which  he  had  been  consulted. 


Mr.  Kinder sley J  in  reply : — ^The  award  is  still  open 
to  objection,  from  the  circumstance  of  the  party  him- 
self having  been  examined  at  an  e.r  parte  meeting. 
An  erroneous  impression  seems  to  have  been  formed 
as  to  the  nature  of  what  William  Wallace  did  say 
when  thus  examined ;  but  at  all  events,  his  examina- 
tion upon  any  point  whatever  in  the  absence  of  the 
other  parties  was  a  great  irregularity,  and  is  sufficient 
to  vitiate  the  award.  The  arbitrators  had  no  right  to 
call  in  the  assistance  of  Hartley  for  anything  but  the 
valuation  of  the  property. — [Lord  Lyndhurst^  C. : 
The  valuation  of  the  property  is  a  matter  which  de- 
pends on  many  others.  He  could  not  well  value  the 
property  without  going  into  the  calculation  of  profits 
and  expenses.] — As  to  the  adoption  of  the  opinion  of 
Hartley  by  the  arbitrators,  the  case  of  Emery  v.  Wase 
does  not  furnish  an  authority  for  what  they  have  done. 
The  remark  quoted  from  that  case  was  merely  inci- 
dental, and  the  case  itself  was  decided  upon  a  totally 
di£ferent  point. 

87  March.  Lord  Lyndhurstf  (C.) : — In  this  case  many  objec- 
tions have  been  made  and  disposed  of  as  the  ai^ument 
has  proceeded.  One  point  remains  on  which  your 
Lordships  have  taken  time  for  consideration.  That 
point  is,  whether  the  arbitrators  have  properly  con- 
ducted  themselves  in   the    proceedings    under    this 
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teference.     By  the  terms  of  the  reference,  they  were       i835. 
employed  to  value  the  stock  in  trade  of  W.  Wallace,    anmrsok 
who  was  one  of  the  proprietors  of  this  partnership  »• 

concern  ;  and  they  were  also  empowered  to  set  a  value 
on  his  share  in  t^e  partnership,  and  on  the  expense 
of  running  the  Waterford  mail  from  a  time  mentioned 
in  the  submission.  With  respect  to  the  two  first 
points,  they  desired  to  call  in  the  assistance  of  a  valuer, 
but  they  were  not,  in  terms,  authorized  to  do  so ;  with 
respect  to  the  third,  their  object  was  stated,  and  they 
did  call  in  a  valuer.  They  declared,  that  the  expense 
of  running  the  Waterford  mail  was  to  be  taken  at 
2  8.  6d.  the  double  mile,  and  that  their  estimate  upon 
that  point  was  founded  upon  the  opinion  of  Mr.  James 
Hartley.  This  declaration  is  stated  as  one  of  the 
grounds  for  setting  aside  the  award.  I  do  not  think 
that  on  this  ground  alone  there  is  any  reason  for  set- 
ting aside  the  award ;  for  they  state  their  opinion  on 
the  question,  and  say,  that  in  that  opinion  Mr.  Hartley 
concurred.  This  case  is  not  so  strong  as  that  which 
was  before  Lord  Alvanley  (c),  and  there  that  learned 
Judge  said,  *^  One  objection  made  is,  that  Bishton  did 
not  exercise  his  own  judgment  about  the  timber. 
That  alone  is  not  sufficient  to  prove  the  award  bad ; 
for  a  man  may  make  use  of  the  judgment  of  another 
upon  whom  he  can  depend,  and  the  valuation  of  that 
person  is  his  if  he  chooses  to  adopt  it."  But  that  is 
not  all  here,  for  these  arbitrators  had  the  authority 
expressly  reserved  to  them  to  call  in  a  valuer  as  to 
the  shares  of  the  partnership.  Now,  it  was  impossible 
to  come  to  a  conclusion  upon  that  point  without  an 
estimate  of  the  expenses  of  the  concern,  part  of  which 
was  the  running  of  the  Waterford  mail.  The  ar- 
bitrators must,  therefore,  have  considered  themselves 

(e)  Emery  x\  Wase,  5  Ves.  S46. 
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835.       authorized  to  have  assistance  upon  that  point,  for  the 

^^      purpose  of  inquiring  into  that  expense.    So  that,  on 

V.         both  these  grounds,  I  am  of  opinion  that  there  is  no 

^^    reason  for  setting  aside  the  award.     Then,  another 

objection  taken  is  upon  the  form  in  which  the  accounts 

have  been  made  out  by  the  arbitrators ;  but  it  seems 

to  me  that  that  mode  of  statement  is  perfectly  correct. 

]3oth  as  to  the  principle  which  is  to  govern  the  cal* 

Gulation  of  the  accounts,  and  the  mode  in  which  they 

are  stated,  I  am  of  opinion  that  there  is  no  ground 

for  disturbing  the  award ;  and  I  therefore  move  that 

the  judgment  be  affirmed. 

Lord  Brougham :  — The  first  objection  made  to  this 
award  was,  that  evidence  had  been  taken  behind  the 
backs  of  the  parties;  but  the  more  that  objection  is 
examined,  the  less  does  it  appear  to  me  worthy  of 
consideration.  The  Court  below  gave  the  arbitrators 
the  costs  of  appearing,  which  it  would  not  have  done 
if  it  had  considered  that  they  had  conducted  them- 
selves improperly.  The  Master  of  the  Rolls  did  not 
mean  to  say  that  they  had  misconducted  themselves. 
They  called  William  Wallace  before  them,  and  asked 
him  if  he  admitted  certain  items  in  the  accounts. 
Such  as  he  did  admit,  they  put  down  as  admitted ; 
and  it  is  not  because  he  added  any  words  upon  other 
matters,  words  that  they  did  not  attend  to,  that  their 
award  is  to  be  impeached.  There  is  no  objection 
taken  to  Mr.  Hartley's  assistance  in  examining  the 
accoimts.  A  professional  arbitrator  would  have  ex- 
amined him  as  a  witness,  which  would  have  been 
the  more  regular  and  advisable  course.  The  case  in 
the  8th  Vesey  goes  further  than  the  present,  and  fully 
supports  the  principle  on  which  my  opinion  is  founded. 
I  have  no  manner  of  doubt  that  this  decree  should 
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be  affirmed.     The  Lord  Chancellor  has  not  moved  for       i835. 
costs  with  the  judgment,  but  I  think  that  they  ought    akderson 
to  be  given.  "• 

Lord  Plunkett: — I  may  perhaps  be  permitted  to 
state  the  grounds  on  which  I  set  aside  the  judgment 
of  the  Master  of  the  Rolls.  I  pronounced  two  orders, 
one  setting  aside  an  order  of  His  Honor,  which  had- 
itself  set  aside  the  award ;  and  the  other  was  on  appli- 
cation for  a  decretal  order  to  be  pronounced  by  me  for 
carrying  this  award  into  execution.  I  felt  that  if  I 
could  not  have  set  aside  the  order  of  the  Master  of 
the  Rolls,  great  injustice  would  have  been  done ;  and 
His  Honor  agreed  with  me  on  that  point.  I  thought 
that  the  calling  on  Hartley  for  assistance  was  within 
the  scope  of  the  powers  of  the  arbitrators,  as  they 
were  to  have  assistance  in  settling  the  shares  of  the 
partnership.  I  have  traced  that  case  in  8th  Vesey, 
and  I  find  that  it  first  came  before  Lord  Alvanley  as 
Master  of  the  Rolls,  and  his  judgment  was  re- 
ported (f).  When  it  afterwards  came  on  appeal 
before  Lord  Eldon,  Sir  Samuel  Romilly,  who  argued 
against  the  award,  admitted  that  an  arbitrator  might 
take  the  advice  of  another,  but  not  delegate  to  that 
other  his  authority.  The  arbitrators  have  done  no  more 
here  than  it  was  there  admitted  that  they  might  do. 
One  other  point  has  been  started  here  which  was  not 
mentioned  in  the  Court  below,  namely,  the  mode  of 
the  statement  of  the  accounts.  It  seems  to  be  sup* 
poeed  that  a  court  of  equity  is  strong  enough  to  take 
property  from  a  party,  but  not  strong  enough  to 
restore  it  to  him  when  it  has  been  improperly  taken  : 
I  think  that  that  is  a  mistake.  I  concur  with  your 
Lordships  in  affirming  the  judgment,  and  I  think  that 
it  should  be  affirmed  with  costs. 

Affirmed  with  100  /.  Costs, 
(y)  5  Ve€.  846. 
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1835. 
March  9-13. 


Receiver, 


APPEAL 


FROM   THE   COURT   OF   CHANCERY. 


Richard     White,      Francis     Jenks' 
BuRLTON,   Vincent  Wheeler,   and  \ Appellants. 


James  Eysam  Graham 


:] 


Job  Walker  Bauoh  and  Thomas  Beale,  Respondents. 

A  receiver  cannot  be  permitted  to  enter  into  any  agreement 
i¥ith  his  sureties  by  which  he,  in  effect,  indemnifies  them 
against  any  loss  that  may  accrue  from  his  dealing  with  the 
receivership  fund.  The  security  for  his  good  conduct  must 
not  be  worked  out  of  the  estate  itself. 

Nor  can  he  be  permitted  to  put  the  fund  entrusted  to  his  care 
under  their  control  or  the  control  of  any  person  appointed 
by  them,  but  must  retain  the  complete  control  over  it  in 
himself,  so  as  to  be  able  to  act  with  promptitude  on  any 
emergency. 

It  makes  no  difference  in  such  a  case  that  the  arrangement 
between  the  receiver  and  his  sureties  has  not  been  the  direct 
cause  of  a  loss,  nor  that  neither  of  them  has  obtained  any 
personal  advantage  from  it. 

Where  an  order  has  been  made  in  a  cause  directing  a  receiver 
to  pay  the  fund  to  a  particular  person,  and  that  person 
dies,  the  receiver  is  not  bound  in  the  first  instance  to  take 
out  a  representation  to  the  deceased,  nor  to  apply  to  have 
the  order  revised ;  it  is  sufficient  for  him  to  keep  the  money 
in  the  custody  in  which  it  was  originally  placed,  until  the 
state  of  the  proceedings  in  the  Court  enables  him  to  pay 
it  over. 


In  the  month  of  August  1820,  the  Appellant,  Richard 
White,  was  proposed,  and  was  subsequently  appointed 
to  be  receiver  of  the  estates  of  John  Salwey,  esq.,  de- 
ceased, in  a  cause  of  Salwey  v.  Salwey ^  then  depend- 
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ing  in  the  Court  of  Chancery.     Under  the  order  by        1835. 
which  he  was  appointed,  he  was  directed  to  pay  his 
balances  from  time  to  time  into  the  Bank  of  England, 
in  the  name  of  the  Accountant-General  of  the  Court 
of  Chancery,  to  the  credit  of  the  cause. 

Upon  White's  appointment  he  was  required  to 
find  two  sureties,  and  the  Appellant,  Francis  Jenks 
Burlton,  and  William  Adams  (since  deceased),  who 
is  now  represented  by  his  executors,  Wheeler  and 
Graham,  became  such  sureties,  and  entered  into  a  re- 
cognizance, dated  the  10th  of  November  1821,  in  the 
penal  sum  of  8,000  /.,  and  drawn  in  the  usual  form. 

The  sureties,  with  a  view  to  their  own  security, 
stipulated  with  the  receiver  that  the  monies  he  should 
receive  in  his  character  of  receiver  should  be  lodged 
in  some  bank  in  the  names  of  the  sureties,  and  that 
all  monies  to  be  applied  for  the  purposes  of  the 
receivership  should  be  drawn  for  by  cheques,  to  be 
signed  by  the  receiver,  Richard  White,  and  to  be  ex- 
pressed to  b6  "On  account  of  the  trustees  of  the 
late  John  Salwey,  esq.,"  and  they  further  required 
that  Mr.  Anderson  (who  was  a  solicitor  in  partnership 
with  Adams)  should  be  at  liberty  to  attend  with  the 
receiver  on  the  rent  days  for  the  purpose  of  ascertain- 
ing the  amount  received,  which  amount  should  be 
afterwards  paid  into  the  account  to  be  kept  with  the 
bankers.  These  stipulations  were  acceded  to  by  the 
receiver,  and  an  account  was  accordingly  opened  in 
the  names  of  the  sureties  with  the  firm  of  Prodgers  & 
Co.  of  Ludlow.  There  were  some  incumbrances  affect- 
ing the  testator's  estates  which  bore  interest,  and  the 
bankers  had  a  general  authority  to  pay  such  interest 
to  the  parties  entitled  to  it  without  drafts  being  drawn 
for  the  same ;  but  with  that  exception,  the  bankers 
had  no  authority  to  pay  any  money  on  account  of  the 
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1 835.  receivership,  except  the  same  was  drawn  for  by  drafts 
White  signed  and  described  in  the  manner  above  stated  ; 
V.  and  they  never  did  pay  except  on  drafts  in  that  form. 
All  monies  received  on  account  of  the  receivership 
were  paid  into  the  bank  of  Messrs.  Prodgers  until 
they  became  bankrupts,  which  happened  in  De- 
cember 1824,  at  which  time  there  was  a  balance  of 
1,464/.  28.  2d.  in  their  hands  on  this  account.  Up 
to  the  time  of  their  bankruptcy  Messrs.  Prodgers  were 
in  perfectly  good  credit  and  repute,  and  Mr.  Richard 
Salwey,  the  person  then  entitled  to  the  produce  of  the 
estates,  himself  kept  a  banking  account  with  them. 
The  sum  of  1,464/.  2s.  2d.  was  proved  under  their 
commissioi;  as  a  debt  due  to  the  receiver.  Soon  after 
the  failure  of  Messrs.  Prodgers  an  account  was  opened 
with  Messrs.  Coleman,  Morris  &  Sons,  of  Leomin- 
ster, in  the  names  of  the  said  sureties,  and  the  same 
arrangements  were  made  as  before  with  respect  to  the 
payments  of  interest  and  of  the  drafts  of  the  receiver. 

An  account  was  also  opened  by  White  with  Cole- 
man and  Wellings  of  Ludlow,  bankers,  but  this  was 
not  opened  in  the  ntoies  of  the  sureties ;  it  was  headed 
"  An  account  between  the  firm  and  the  trustees  of  the 
late  John  Salwey,  esq.,*'  but  no  arrangement  at  all 
was  made  between  the  receiver  and  his  sureties  with 
respect  to  the  monies  placed  in  this  bank  as  had  been 
made  with  respect  to  the  monies  placed  in  the  other 
two  banks. 

Both  these  banks  were  in  good  credit  at  the  time 
the  accounts  were  opened,  and  until  the  month  of 
March  1826,  when  they  both  failed.  The  balance  of 
receipts  up  to  Midsummer  1 824,  in  the  bank  of  Cole- 
man, Morris  &  Sons,  at  the  time  of  their  failure,  was 
1,120/.  5  5.  6id.f  and  that  with  Messrs.  Coleman  & 
Wellings  was  259/.  2  s.  8  d. 
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This  sum  of  1,1 20  Z.  5«.  5  Jrf.  was  proved  under  the       1835. 
commission  against  Coleman,  Morris  &  Sons,  in  the 
name  of  Burlton,  and  the  other  sum  of  269/.  2$.  8d. 
was  proved  under  the  commission  against  Coleman 
&  WeUings  by  White. 

The  whole  amount  of  balances  of  receipts  to  Mid- 
summer 1824,  in  the  hands  of  the  three  banking 
houses,  was  2,843 Z.  10s.  Sid. 

On  the  6th  of  August  1824,  an  order  was  pro- 
nounced on  petition,  whereby  White  was  directed  to 
pay  to  Richard  Salwey,  who  was  entitled  to  the  rents 
and  profits  of  the  said  estates  for  his  life,  the  sum  of 
61 7  Z.  17  s.  jd.j  being  the  balance  reported  due  from 
him  on  the  passing  his  accounts  to  Midsummer  1822, 
and  whereby  the  receiver  was  also  directed  to  pay  the 
future  balances  upon  his  subsequent  accounts  up  to 
Midsummer  1824,  as  the  same  should  from  time  to 
time  be  reported  due  from  him  by  the  Master,  as  such 
receiver  unto  the  said  Richard  Salwey. 

On  the  20th  of  July  1824,  the  sum  of  617  Z,  175.  7rf., 
which  was  the  actual  balance  reported  due  from  the 
receiver  to  Midsummer  1822,  together  with  164Z.  19*. 
due  for  costs,  was  by  a  draft  transmitted  to  Mr.  George 
Henry  Dansey,  the  London  agent  of  Adams  &;  Ander- 
son, with  the  following  letter  addressed  to  him : 
"  Dear  Sir, 

"  Be  Trustees  of  John  Salwey,  Esq. 

"  We  send  you  enclosed  a  draft  for  782  Z.  16  «.  7(/., 
being  the  balance  of  Mr.  White's  account  as  receiver, 
up  to  Midsummer  1822;  you  will,  as  before,  pay 
617/.  lis.  7  rf.,  part  thereof,  into  Court  to  the  credit 
of  the  receiver,  and  164  Z.  195.,  residue,  to  Messrs. 
Still,  Strong  &;  Rackham.  Be  so  good  as  to  acknow* 
ledge  the  receipt,  and  send  us  the  vouchers  as  soon  as 
you  have  procx^d  the  same." 
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1835.  Mr.  Dansey,  on  the  22d  of  July  following,  paid  the 

said  sum  of  164/.  195,  as  directed  by  the  letter,  and 
at  the  same  time  requested  Messrs.  Still,  Strong  & 
Rackham,  who  were  the  solicitors  for  the  trustees  of 
the  estates,  to  give  him  directions  as  to  the  paying  into 
Court  the  sum  of  617  /.  17  8.  id. 

Mr.  Dansey  was  informed  by  them  that  the 
agents  of  Mr.  Salwey  had  requested  that  the  sum  of 
617/.  17*.  7d.  should  not  be  paid  into  Court,  but 
should  be  paid  to  Mr.  Salwey,  and  that  a  petition  for 
that  purpose  was  about  to  be  presented,  and  they 
requested  him  to  hold  the  money,  as  they  had  no 
directions  for  paying  the  same  into  Court, 

This  was  communicated  to  Adams  &  Anderson,  who 
repeated  their  directions  to  Mr.  Dansey  for  payment 
into  Court  of  the  sum  of  617  /.  17  s.  id.  Mr.  Dansey 
again  called  on  Messrs.  Still,  Strong  &  Rackham, 
when  they  informed  him  that  an  order  had  been  pro- 
nounced for  payment  of  the  money  to  Mr.  Richard 
Salwey,  and  that  they  would  send  the  order  to  Mr, 
Dansey  with  a  receipt  from  Mr.  Salwey  for  the  sum 
of  617/.  lis.  Id. 

Neither  this  order  nor  the  receipt  was  ever  sent  to 
Mr.  Dansey,  and  in  April  1825,  he  paid  the  sum  of 
617/.  11  s.  id,  to  the  account  of  Adams  &;  Burlton, 
with  Messrs.  Coleman,  Morris  &  Sons,  of  Leominster. 

Neither  the  receiver  nor  his  sureties  knew  of  this 
order  until  after  the  death  of  Mr.  Richard  Salwey, 
which  happened  on  the  6th  of  February  1826,  and  it 
does  not  appear  that  the  order  was  in  fact  drawn  up 
in  his  lifetime ;  but  the  agent  of  the  receiver  having 
had  notice  of  the  order  of  the  6th  of  August  1824, 
was  sufficient  to  prevent  his  paying  his  balance  into 
Court. 

Richard  Salwey  died  in  FeWuary  1825,  but  the 
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Respondents  did  not  prove  his  will  as  executors  till       i835. 
February  1827,  and  in  the  meantime  no  revised  order      ^hite 
was  obtained,  either  by  White  or  by  any  other  person  »• 

for  payment  of  the  monies  directed  by  the  order  of  the 
6th  August  1 824,  to  be  paid  to  Salwey . 

On  the  26th  of  July  1827  the  Respondents,  as  the 
executors  of  Salwey,  presented  their  petition  to  the 
Master  of  the  Rolls,  (Sir  John  Leach,)  and  thereby 
prayed  "  That  it  might  be  referred  to  the  Master  to 
compute  interest  on  the  sum  of  2,843 Z.  10^.  3}^ 
from  the  time  when  the  same  ought  to  have  been  paid 
by  White,  and  that  White  and  the  executors  of  Wil- 
liam Adams  and  Burlton,  might  be  ordered  within  a 
month  to  pay  the  sum  of  2,843/.  10^.  S^d.  and  inte- 
rest to  the  petitioners,  and,  if  necessary,  that  the  re- 
ceiver's recognizance  might  be  put  in  suit  for  the 
purpose  of  compelling  these  pajnnents. 

The  Master  of  the  Rolls,  on  the  29th  of  November 
1827,  dismissed  the  petition  as  against  the  Appellants 
Burlton,  Wheeler  and  Graham,  with  costs,  and  referred 
it  to  the  Master  to  take  an  account  of  the  several  divi- 
dends which  had  been  received  on  the  sums  ^proved 
under  the  commissions  of  bankrupt  against  Prodgers, 
Coleman  Sc  Wellings,  and  Coleman  &  Wallis,  and 
that  White  should,  out  of  what  the  Master  should  find 
to  have  been  paid  to  him  on  account  of  such  dividends, 
pay  and  retain  certain  costs  thereby  awarded,  and  that 
White  should  pay  the  residue  thereof,  and  all  future 
dividends  to  be  received  on  the  several  sums  therein- 
before mentioned,  as  the  same  should,  from  time  to 
time  be  received  by  him,  to  the  petitioners,  and  that 
he  should  assign  all  such  future  dividends  to  the 
petitioners,  if  required  by  them  so  to  do,  such  assign- 
ment to  be  settled  by  the  Master  to  whom  the  cause 

YOL.  III.  £ 
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1835^     stood  referred  in  case  the  parties  differed  about  the 
same. 

From  that  decision  the  Respondents  in  the  present 
appeal  presented  their  petition  of  appeal  and  re- 
hearing to  the  Lord  Chancellor,  before  whom  the 
same  was  heard  on  the  8th  of  February  1831,  and  on 
the  following  day  the  Lord  Chancellor  ordered  that 
the  order  of  the  29th  November  1827  should  be  re- 
versed, and  that  it  should  be  referred  to  the  Master 
to  compute  interest  upon  the  sum  of  2,843  LlOs.  3  }^., 
the  ba,lance  due  from  White,  the  receiver,  after  the 
rate  of  four  per  cent,  per  annum,  from  the  time  the 
same  ought  to  have  been  paid  by  White,  and  that  the 
Appellants,  Richard  White,  Wheeler,  Graham,  and 
Burlton,  within  a  month  from  the  date  of  the  Master's 
report,  to  be  made  in  pursuance  of  that  order,  should 
pay  to  the  Respondents  the  sum  of  2,843  /.  10  8.  3|d, 
and  what  the  Master  should  certify  to  be  due  for  inte- 
rest thereon,  and  in  default  thereof  the  Respondents 
should  be  at  liberty  to  put  the  recognizance  of  White 
and  his  sureties  in  suit. 

This  order  was  the  subject  of  the  appeal  now  before 
the  House. 

Mr.  Knight  J  and  Mr.  Lowndes^  for  the  Appellants : 
— The  order  here  goes  beyond  the  principle  of  any 
former  decision.  The  principle  on  which  Courts  of 
Equity  have  always  proceeded  in  cases  of  receivers  is, 
that  if  such  receivers  have  dealt  honestly  with  the 
money  entrusted  to  them  as  a  prudent  man  would 
deal  with  his  own,  they  shall  not  be  charged  with 
a  loss.  The  Courts  have  always  acted  upon  this  prin- 
ciple, because  they  have  always  treated  a  receiver 
like  any  other  trustee  or  agent     Suppose,  then,  that 
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this  had  been  the  case  of  a  private  receiver,  he  would  i8S5. 
not  have  been  liable  to  make  good  the  loss  occasioned  w^^ 
by  the  failure  of  these  bankers.  If  he  had  been  the  _  v. 
agent  of  a  landed  proprietor  to  whom  he  had  given 
sureties  for  the  due  payment  of  the  rents  received,  and 
had  paid  these  rents  into  the  banker's,  more  especially 
if,  as  in  this  case,  those  bankers  had  been  the  bankers 
of  his  principal,  nobody  can  pretend  to*  say  that  he 
would  have  been  liable  when  they  failed.  It  can  be 
no  objection  to  him  that  he  entered  into  a  contract 
with  his  sureties,  by  which  he  was  prevented  from 
drawing  cheques  for  any  part  of  this  receivership  fund 
to  answer  his  own  private  purposes. —  [Lord  Brougham: 
Would  he  not,  even  in  the  case  you  have  put,  be  clearly 
liable,  if  he  mixed  the  money  with  his  own  ?] — Cer- 
tainly he  would ;  the  cases  all  establish  that  proposi- 
tion, because  the  rule  is,  that  if  he  gains  any  advan- 
tage, direct  or  indirect,  from  it,  he  must  be  responsible 
for  loss.  But  there,  again,  the  same  rule  is  applied  to 
a  receiver  of  the  Court  and  to  a  private  agent  or  trustee. 
— [Lord  Brougham:  Then  do  you  contend  that  there 
is  no  distinction  whatever  between  these  two  classes 
of  persons?] — There  is  no  distinction  between  them  : 
a  receiver  is  merely  the  steward  of  the  Court,  and  is 
to  be  dealt  with  like  any  other  steward. — [Lord  Lynd- 
hurst  J  C.  {a) :  In  the  case  of  a  private  agent  or  trustee, 
does  any  mere  irregularity  of  conduct  make  out  a 
claim  against  him  without  proof  of  some  actual  da- 
ms^e  arising  therefrom  ?  Does  the  same  rule  apply 
to  a  receiver  ?] — ^That  may  depend  on  the  special  cir- 
cumstances of  each  particular  case.    In  Knight  v.  Lord 

{a)  This  case  was  argued  while  Lord  Lyndhurst  was  Lord  High 
Chancellor,  but  the  judgment  in  it  was  given  after  he  had  resigned 
the  custody  of  the  Great  Seal. 
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1 835.  Plymouth  (ft),  a  receiver  was  exonerated  from  liability 
White  though  he  had  transmitted  the  money  in  an  unusual 
^'  manner,  in  consequence  of  which  the  loss  occurred, 
it  being  proved  before  the  Master  that  he  had  so  trans- 
mitted it  with  a  view  to  the  benefit  of  the  estate,  and 
for  no  other  reason. — [Lord  Lyndhurstj  C. :  Lord  Eldon 
expressed  his  dissatisfaction  with  that  case  in  Wren  v. 
Kirton  (c)], — There  is  no  case  in  which  the  principle 
laid  down  in  Knight  v.  Lord  Plymouth^  as  reported 
in  Dickens  (d)  is  expressly  dissented  from.  On  the 
contrary,  it  is  distinctly  recognized  and  acted  upon  in 
Rowthv.  Howell  (e)  9  and  Lord  Rosslyn  there  calls  it  (f) 
"  a  very  strong  case."  If  the  receiver  had  mixed  this 
money  with  his  own  it  would  be  diflicult  to  say  that  he 
was  not  liable ;  for  there  the  rule  as  to  his  obtaining  an 
advantage  would  apply ;  as  he  might  thereby  increase 
his  own  credit,  and  prevent  the  necessity  of  keeping 
in  the  hands  of  his  bankers  a  large  balance  of  his  own 
money.  In  such  a  case  the  private  agent  or  trustee 
would,  if  he  made  the  trust  money  subservient  to  his 
own  convenience,  be  liable  in  the  same  way  that  a 
receiver  is  to  the  Court.  It  is  admitted  that  a  private 
receiver  would  not  be  liable  unless  some  mischief  ac- 
crued directly  in  consequence  of  his  irregularity.  It  is 
the  same  with  a  receiver  of  the  Court,  and  the  case  of 
Rowth  V.  Howell  fully  supports  that  principle.  It  is 
not  pretended  that  the  loss  accrued  in  consequence  of 
what  the  Respondent  White  did  in  this  case.  It  was 
necessary  that  the  money  should  be  deposited  with 
bankers  for  safe  custody,  and  neither  White  nor  his 
sureties  applied  any  part  of  the  receipts  to  other  than 

(i)  3  Atkins,  480.  (e)  3  Ves.  565. 

(c)  11  Ves.  377.  (/)  lb.  566. 

((f)  1  Dick.  120. 
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the  receivership  purposes.  The  arrangements  made  i835. 
with  regard  to  the  cheques  did  not  give  an,y  advan- 
tage to  the  receiver  or  his  sureties  beyond  that  of 
enabling  the  sureties  to  prevent  the  receiver,  if  he 
were  so  inclined,  from  improperly  dealing  with  the 
trust  monies.  Upon  that  arrangement  they  ought  not, 
therefore,  to  be  held  liable;  but  at  all  events  they 
cannot  be  liable  upon  the  whole  of  the  sum  claimed, 
for  the  monies  placed  in  the  bank  of  Messrs.  Cole- 
man &  Wellings  were  not  affected  by  this  arrange- 
ment, and  those  monies  at  least  must  be  exempted 
from  the  operation  of  the  Lord  Chancellor's  orders. 
There  is  no  reason  to  complain  of  the  conduct  of  the 
receiver  in  not  paying  these  sums  into  Court ;  for  by 
the  order  of  the  6th  August  1824,  the  receiver  was  pre- 
vented from  paying  his  balances  into  Court,  and  by  the 
death  of  Richard  Salwey,  and  the  fact  that  no  admini- 
stration was  taken  out  for  Richard  Salwey's  estate,  he 
was  prevented  from  paying  them  over  to  any  person 
interested  or  authorized  to  receive  them.  Now  Adams 
v.  Claxton  (g)  shows  that  a  trustee  is  not  to  be  charged 
with  a  loss  occasioned  by  the  failure  of  the  banker  of 
the  agent  in  whose  hands  the  money  is  deposited, 
pending  a  transaction  for  the  change  of  trustee.  The 
principle  there  laid  down  applies  to  the  present  case ; 
and  the  receiver  cannot  be  charged  with  a  loss  ac- 
cruing while  he  was  prevented  by  the  order  of  the 
Court,  or  by  the  death  of  the  party,  from  dealing 
with  the  money  otherwise  than  he  did.  On  no  ground, 
therefore,  can  the  order  be  supported  as  it  now  stands. 

Mr.  Wakefield  for  the  Respondents : — The  real  ob- 
jection to  the  agreement  between  the  receiver  and  the 

.  {g)  6  Ves.  2a6. 
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sureties  is,  that  it  deprives  the  receiver  of  the  control 
which  he  ought  to  have  over  the  fund  entrusted  to  his 
care.  In  that  respect,  therefore,  the  receiver  was  not 
treating  these  trust  monies  as  he  would  have  treated 
his  own.  So  that  taking  the  argument  of  the  other 
side  to  be  well-founded,  it  is  clear  that  the  receiver 
is  responsible  for  the  loss ;  for  no  prudent  man  would 
leave  his  own  monies  so  completely  under  the  control 
of  a  third  person,  that,  happen  what  might,  he  could 
not  withdraw  them  from  the  bankers  where  they  were 
placed,  nor  put  them  into  safer  custody,  unless  that 
third  person  chose  to  consent  to  his  doing  so.  It  is 
not  necessary  to  prove  here  that  the  receiver  or  the 
sureties  obtained  any  personal  advantage  from  their 
manner  of  dealing  with  the  trust  fund ;  for  it  is  quite 
clear  that  by  keeping  so  large  a  balance  at  the  banker's 
the  estate  was,  exposed  to  loss.  If  the  receiver  has 
acted  irregularly  he  has  become  responsible  to  the 
Court.  The  principle  stated  in  Knight  v.  Lord  Ply- 
fnouth  (A)  has  been  in  effect  overruled  by  Lord  Eldon 
in  Wren  v.  Kirton,  where  his  Lordship  said  (i)  "  I 
should  not  much  fear  to  contradict  that  case  of  Knight 
V.  Lord  Plymouth^  upon  what  has  been  done  by  later 
authority,  if  it  is  as  represented,  for  nothing  is  more 
dangerous/'  A  receiver  appointed  by  the  Court  does 
stand  in  a  very  different  situation  from  a  private  trustee, 
and  the  same  indulgence  is  not  to  be  extended  to  the 
former  as  to  the  latter.  This  distinction  has  been 
taken  in  all  the  cases.  The  receiver  here  kept  lai^er 
balances  than  he  ought  to  have  done  in  the  hands  of 
the  bankers,  and  the  failure  of  one  taught  him  no 
caution  with  respect  to  the  others.  This  alone  is  a 
ground  for  making  him  responsible.  As  to  the  argu- 
ment raised  upon  the  death  of  R.  Salwey,  and  the 

(Ji)  3  Atk.  480.  (i)  1 1  Ves.  380. 
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absence  of  any  one  who  had  taken  upon  himself  admi-  1 835. 
nistration  of  R.  Salwey's  estate,  no  excuse  for  the 
receiver  can  be  founded  on  that  circumstance ;  for  the 
receiver  might  have  applied  to  the  Court  for  orders 
to  enable  him  to  pay  the  money  into  the  bank,  in 
trust  in  the  cause.  The  money  in  the  hands  of  Messrs. 
Morris  and  Coleman,  as  much  as  any  other  portion  of 
the  fimd,  has  been  lost  by  his  neglect  to  do  this,  and 
in  every  respect,  therefore,  he  is  liable  to  make  good 
to  the  estate  the  sum  which  has  thus  been  lost  by 
the  bankruptcy  of  the  bankers  whom  he  imprudently 
trusted. 

Mr.  Knight^  in  reply : — ^The  case  of  Knight  v.  Lord 
Pit/mouth  was  not  overruled  by  Lord  Eldon,  who 
merely  intimated  a  doubt  whether  he  should  have  gone 
as  far  as  Lord  Hardwicke  was  represented  to  have  gone 
in  that  case.  It  was  recognized  and  acted  upon  by 
Lord  Chancellor  Rosslyn  in  Rowth  v.  Howell;  and  in 
McLSsey  v.  Banner  (Jt)  it  was  cited  in  argument  before 
Sir  John  Leach,  who  expressed  no  dissent  from  its 
principle,  but  decided  the  case  then  before  him  on 
circumstances  which  rendered  that  principle  inappli- 
cable. If  a  different  rule  is  now  to  prevail,  there  will 
be  the  greatest  difficulty  to  obtain  receivers ;  for  no 
man  will  take  upon  himself  an  office  in  which  he  is 
to  labour  under  a  far  greater  responsibility  in  respect 
of  the  property  of  others  than  can  be  satisfied  by  his 
taking  the  same  care  of  it  as  of  his  own. 

Lord  Brougham: — My  Lords,  In  this  case  Richard      it  Jane. 
White  being  appointed  receiver  of  the.  rents  of  the 
estates  of  Salwey's  executors,  was  required  to  find  the 
usual  sureties,  and  he  proposed  William  Adams  and 

(Jc)  4  Madd.  41 3. 
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1 835.  James  Burlton,  who  were  approved  of,  but  it  afterwards 
^^  appeared  that,  in  order  to  obtain  the  suretyship  of  these 
V.  ^  persons,  and  particularly  of  William  Adams,  he  had 
come  under  an  engagement  that  the  rents  and  profits 
of  the  estate  should  be  paid  in  to  an  account  to  be 
opened  in  the  names  of  the  sureties,  with  Messrs. 
Prodgers,  bankers  in  Ludlow,  and  that  the  money  in 
this  account  should  only  be  drawn  out  by  cheques  to 
be  filled  up  in  the  hand -writing  of  George  Anderson, 
William  Adams's  partner.  George  Anderson  used 
generally  to  attend  the  audits  and  receive  the  rents, 
as  White  collected  them,  and  used  to  pay  them  into 
the  bank.  Messrs.  Prodgers  were  also  the  bankers  of 
the  sureties,  who  kept,  accordingly,  their  private 
account  with  them,  and  the  rents  were  carried  to  the 
account  of  Adams  and  Burlton,  the  sureties.  The 
bank  broke  soon  after  the  panic  of  1825-26,  and  a 
loss  of  1,464/.  was  incurred.  The  accouiit  was  then 
transferred  on  the  same  terms  and  conditions  to  the 
bank  of  Coleman  and  Morris,  and  also,  though  not  on 
the  same  conditions,  to  the  bank  of  Coleman  and  Wel- 
lings,  and  both  these  broke,  with  a  further  loss  in  both 
of  1,379  L;  in  all  a  loss  of  2,843/.  to  the  estate. 

The  question  is,  whether  or  not  the  receiver  is 
answerable  for  this  loss;  and  we  may,  in  the  first 
place,  lay  out  of  view  the  allegation  that  too  great 
a  balance  was  kept  by  the  receiver  in  the  bank,  be- 
cause an  order  had  been  made  to  pay  the  money  to 
Mr.  Salwey's  account,  and  this  on  the  death  of  Mr. 
Salwey  could  not  be  altered  for  want  of  a  representa- 
tive ;  the  executors  not  having  proved,  there  was  no 
administrator.  I  lay  this  consideration  out  of  the 
case  only  because  there  is  no  necessity  for  deciding 
upon  it,  and  by  no  means  because  I  would  have  it  to 
be  understood  that  a  receiver  is  free  from  the  duty  of 
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bestirring  himself  in  such  circumstances,  if  he  could        ^835. 
obtain,  through  the  Court  and  through  the  ecclesi-      Whitb 
astical  authorities,  the  means  of  supplying  the  repre-      baugh. 
sentation,  so  as  to  have  the  order  altered,  and  the 
money  paid  into  Court.     It  is  unnecessary  to  decide 
one  way  or  the  other  on  this  part  of  the  case.     The 
main  question  is,  whether  or  not  the  arrangement  as 
to  the  d.rawing  and  filling  up  the  cheques  made  the 
receiver  answerable,  supposing  he  incurred  no  respon- 
sibility from  the  amount  of  the  balance  remaining  in 
the  bank,  and  supposing  no  other  neglect  or  default  to 
have  been  committed  in  guarding  the  fund. 

Now,  it  is  clearly  the  duty  of  the  receiver,  as  an 
officer  of  the  Court,  to  keep  in  his  own  hands  the 
control  over  the  fund.  It  is  admitted  that  if  he  had 
parted  altogether  with  that  control  he  would  have 
been  answerable,  whether  the  loss  actually  incurred 
could  be  traced  to  and  connected  with  that  severance 
and  that  want  of  power  over  the  fiind  or  not.  Does 
it  make  any  difference,  that  instead  of  entirely  parting 
with  the  control  he  gave  a  veto  on  all  his  dealings 
with  it  to  a  mere  stranger  ?  The  surety's  partner, 
George  Anderson,  was  wholly  unknown  to  the  Court, 
which  reposed  its  confidence  in  its  own  officer,  the 
receiver,  and  looked  only  to  him.  The  acts  of  a 
stranger  it  had  no  power  over,  and  could  in  no  respect 
control  or  punish. 

Consider  the  position  of  the  fund.  Had  a  sudden  run 
come  upon  the  bank.  White,  on  hearing  of  it,  would 
have  been  bound  in  discharge  of  his  official  duty,  his 
duty  to  the  Court,  instantly  to  draw  the  whole  balance 
out,  and  put  it  in  a  place  of  greater  safety.  But  the 
arrangement  which  he  had  made  prevented  him  from 
doing  this  without  the  concurrence  of  Adams's  part- 
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1835.  ner,  Anderson,  who  lived  at  some  distance,  and  who^ 
even  had  he  lived  in  the  same  town,  might  have 
been  absent  or  unable  from  illness  to  act,  and  who, 
had  he  been  both  on  the  spot  and  able  to  write  the 
cheques,  might  have  been  unwilling  and  might  have 
refused.  He  might  have  been  disposed  to  court  the 
favour  of  his  own  bankers  at  the  risk  of  this  particular 
estate.  He  might  have  drawn  out  all  his  own  money, 
and  recompensed  the  bankers  by  leaving  in  that  of 
the  receivership.  In  order  to  prevent  a  run,  which 
would  endanger  his  own  safety  in  the  bank,  he  might 
have  exposed  the  receivership  fund  to  jeopardy,  and 
all  this  he  might  have  done  without  incurring  the 
least  risk  himself;  for  he  was  not  surety,  nor  in  any 
way  bound  either  to  the  Court  or  to  the  receiver.  But 
widiout  making  any  such  supposition,  and  simply  con- 
sidering the  provision  made  for  the  cheques  being  all 
drawn  by  Anderson,  only  let  us  ask  ourselves  how 
any  individual  would  like,  during  a  run  upon  his 
banker,  to  have  his  hand  paralyzed  by  such  a  veto  as 
was  given  to  Anderson ;  what  anxiety  would  he  feel 
during  the  delay  that  must  elapse  in  the  interval 
between  the  run  beginning  and  the  messenger  re- 
turning with  the  cheques  filled  up  for  his  signature,  b 
a  receiver  entitled  to  place  the  custody  or  administra- 
tion of  the  fund  in  a  situation  which  in  the  case  of 
any  individual  dealing  with  his  own  estate  would  be 
the  source  of  such  anxiety  ?  Again,  no  person  in  his 
own  case  would  make  such  an  arrangement  without 
extreme  necessity  or  ample  equivalent.  Has  any 
receiver  a  right  to  treat  the  estate  committed  to  his 
management,  and  for  the  management  of  which  he  is 
answerable  to  the  Court,  and  is  paid  by  the  estate,  in 
a  situation  in  which  neither  he  nor  any  one  ebe  would 
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voluntarily  place  his  own  property?  Assuredly  the  i835. 
least  that  can  be  required  by  the  Court  of  its  officers 
is  that  degree  of  diligence  and  care  which  any  man 
would  use  in  the  conduct  of  his  own  affairs,  and  which, 
accordingly,  the  law  expects  and  exacts  from  persons 
acting  as  agents  for  certain  pay  and  reward  in  the 
affairs  of  others. 

But  we  have  been  considering  the  case  as  it  would 
have  stood  if  the  veto  had  been  given  to  a  stranger, 
and  without  any  regard  to  the  receiver's  own  interest, 
or  without  a  view  to  any  benefit  accruing  thereby  to 
himself;  this  was  not,  however,  the  case  here.  The 
veto  was  given  to  the  surety's  partner,  and  the  receiver 
was  then  enabled  to  obtain  his  suretyship.  Now  the 
Court  has  a  right  to  a  security  quite  independent  of 
the  receivership,  and  not  a  security  which  is  to  be  as 
it  were  worked  out  of  the  estate  itself.  No  one  would 
find  it  a  very  hard  matter  to  get  a  surety  if  he  could 
give  him  a  control  over  the  funds.  The  receiver,  who 
is  paid  his  poimdage,  ought  to  be  a  person  so  honest 
and  of  such  a  character  for  honesty  as  to  obtain 
security  without  any  such  contrivance;  a  knave  might 
become  a  receiver,  and  obtain  sureties  on  such  terms; 
for  he  puts  into  his  surety's  hands  the  power  of  pre- 
venting the  money  going  out  of  his  own.  Thus  a 
knavish  surety  and  a  dishonest  receiver  might  join  in 
robbing  the  estate.  But  without  putting  such  a  case 
it  is  enough  to  say  that  the  Court  might,  all  the  whiles 
believe  that  one  man  had  become  bound  for  the  good 
conduct  of  another  when  he  had,  in  fact,  given  no 
such  pledge,  nor  incurred  any  risk  whatever.  There 
is  a  deception  thus  practised  on  the  Court,  which  is 
induced  to  believe  that  a  receiver's  honesty  has  been 
vouched  for  when  it  has  not 

Again,  an  interest  is  given  to  the  surety  or  his 


60  CASES  IN  THE  HOUSE  OF  LORDS 

1835.  partner  to  court  the  bankers,  by  keeping  the  balance 
of  the  estate  large,  and  thereby  obtaining  accommo- 
dation on  his  own  private  account;  surely  no  such 
risk  should  be  run,  and  any  benefit  derived  from  the 
account  should  rather  go  to  the  estate  than  to  a  stranger. 
But  if  it  be  said  that  the  surety  can  only  put  the  re- 
ceivership fund  in  jeopardy  at  his  own  risk,  because 
the  loss  will  certainly  fall  on  the  receiver  and  himself, 
if  it  can  be  traced  to  the  balance  being  left  too  long 
in  the  bank  or  other  place  of  deposit ;  then  I  answer 
that  there  are  three  considerations  sufficient  to  destroy 
the  whole  force  of  this  observation.  First,  in  this  case 
it  was  not  the  surety,  but  his  partner,  who  had  the 
veto.  Secondly,  neither  the  surety  nor  the  receiver 
might  have  been  made  liable,  although  their  IdcheSy 
in  not  removing  the  balance,  might  have  caused  the 
loss ;  for  there  might  have  been  the  greatest  difficulty 
in  tracing  the  connexion  between  the  loss  and  the 
arrangement,  or  in  proving  the  Idches  of  themselves  to 
have  caused  the  damage,  or  in  proving  their  know- 
ledge of  the  run  on  the  bank ;  and  Thirdly,  and  chiefly, 
supposing  no  such  difficulty  to  exist,  the  Court  and 
the  estate  have  a  right  to  be  guarded  against  all  risks 
which  would  call  in  the  aid  of  the  surety,  or  indeed 
of  the  receiver  himself ;  for  it  is  by  no  means  right  to 
say,  "  If  the  bank  breaks,  and  the  receiver  and  the 
surety  have  been  negligent,  we  come  upon  them." 
They  may  be  both  insolvent  as  well  as  the  bank ;  they 
may  be  broken  by  the  very  failure  of  the  bank ;  and 
it  is  a  far  more  safe  thing  for  the  fund  that  it  should 
not  be  hazarded  at  all  than  that  it  should  be  hazarded, 
and  the  surety  and  his  principal,  the  receiver,  resorted 
to  in  case  of  a  loss.  Any  man  had  much  rather  that 
his  money  was  kept  away  from  the  fire  than  to  be 
told  that,  in  case  of  its  being  burned,  he  may  resort  to 
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the  guarantie  or  the  liability  of  the  man  who  is  sport-        1835. 
ing  with  it.     His  answer  would  be,  "  It  is  better  not      ^^^ 
to  risk  it  at  all/'     Now,  whatever  arrangement  risks  ». 

the  fund,  makes  it  more  likely  that  the  Court  shall 
have  to  come  upon  the  receiver  and  his  surety  for 
a  breach  of  duty,  for  which  the  receiver  is  answer- 
able. Here  there  was  no  kind  of  necessity  for  the 
arrangement  in  question ;  but  it  was  advantageous  to 
the  receiver  in  the  same  degree  in  which  it  was  detri- 
mental to  the  estate. 

What  has  been  said  may  seem  to  meet  any  arrange- 
ment raised  upon  the  circumstance^  that  the  twto  and 
joint  control  are  not  proved  to  have  occasioned  the 
loss.  It  must  be  observed  that  we  never  can  be  quite 
sure  of  this ;  and  if  parties  placed  in  the  situation  in 
which  this  arrangement  put  these  gentlemen,  are  to 
be  secure  against  paying,  unless  they  can  be  shown 
to  have  known  of  the  run,  or  other  dangers  attending 
an  investment,  they  will  not  be  half  so  curious  in 
their  inquiries  as  they  would  be  in  their  own  case. 
But  independently  of  any  such  consideration,  it  is  to 
be  remarked,  that  on  all  hands  it  is  most  explicitly 
admitted  that  the  receiver,  wholly  parting  with  the  con- 
trol of  the  fund,  would  have  made  himself  answerable, 
whether  the  loss  had  arisen  from  that  cause  or  not. 
This  rather  differs,  therefore,  in  degree  than  in  kind 
from  such  a  case.  He  relieves  himself  from  the  fetters 
imposed  upon  his  own  custody  and  management  of  the 
fund,  by  sharing  that  management  with  another,  and 
giving  that  other  as  much  power  over  it  as  himself; 
such  power,  indeed,  that  without  filing  a  Bill  in  Equity 
and  obtaining  an  order  of  the  Court,  he  had  no  means 
of  drawing  out  one  shilling  of  the  fund  if  the  person 
entrusted  with  the  veto  refused  to  permit  him  to  do 
80.     Nay,  he  had  deprived  himself  of  the  power  of 
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1835.      obeying  any  order  that  the  Court  might  make  respect* 

w^i^     i^g  ^he  fund. 
V-  If  it  be  said  that  the  principle  of  this  decree  presses 

hard  jon  receivers,  and  will  discourage  men  from  un- 
dertaking the  office,  I  answer,  first,  that  this  is  no 
matter  for  the  Courtis  consideration,  because  the  office 
is  one  of  emolument,  and  therefore  we  are  not  to  deal 
with  it  as  with  the  office  of  a  trustee ;  and,  secondly, 
that  nothing  here  decided  can  discourage  from  coming 
forward  honest  and  solvent  men  who  mean  to  per- 
form their  duty  strictly,  and  to  give  the  estate  the 
security  it  has  a  right  to,  and  to  treat  the  Court  with 
perfect  fairness ;  and  such  are  the  persons  whom  it  is 
best  to  have  for  receivers, 

I  am  of  opinion,  therefore,  on  the  fullest  reconsi- 
deration of  this  case,  that  it  was  rightly  decided,  and 
I  have  only  entered  into  the  arguments  upon  it  now, 
because  the  principle  is  important,  and  because  my 
reasons,  as  given  below,  are  not  reported.  The  case 
was  decided  when,  from  the  pressure  of  business,  I 
had  not  been  able  to  adopt  the  plan  which,  for  the 
last  three  years  of  holding  the  great  seal,  I  always 
pursued  of  writing  my  judgments  at  length. 

I  ought  to  mention  that  I  have  had  an  opportunity 
of  consulting  upon  this  case  upon  the  point  which 
alone  raised  any  doubt  in  my  mind,  namely,  the  con- 
nexion between  the  loss  and  the  arrangement  made, 
the  other  heads  of  the  Courts  of  Equity,  and  that 
I  find  they  entirely  concur  in  the  opinion  I  had 
formed.  I  shall  therefore  move  your  Lordships  that 
the  judgment  of  the  Court  below  be  affirmed.  With 
respect  to  costs,  however,  it  appears  to  me  that  this 
is  not  a  fit  case  for  costs,  because  it  was  a  reversal  of 
the  decision  of  the  Master  of  the  Rolls.  It  is  true  that 
that  is  not  always  a  sufficient  reason,  still,  in  addition 
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to  that,  there  is  no  direct  authority  going  the  length        1835. 
of  this  case ;  and  therefore  though,  on  consideration,      whitb 
I  see  no  reason  for  altering:  the  opinion  I  before  ex-  ». 

pressed,  I  think  it  is  a  very  fair  case  to  be  subjected 
to  the  consideration  of  this  House. 

Lord  Lyndhurst : — My  Lords,  I  shall  only  say  a  few 
words  on  this  case.  I  entirely  agree  with  the  opinion 
formed  by  the  Noble  and  Learned  Lord,  that  the  judg- 
ment of  the  Court  below  ought  to  be  affirmed.  Here 
was  a  large  sum  of  money  received  by  the  receiver ; 
for  that  sum  of  money  he  was  accountable  to  the  Court 
and  to  the  parties ;  he  applied  to  be  relieved  from  that 
liability,  because  he  said  the  loss  had  been  occasioned 
without  any  fault  of  his.  The  objections  to  that  ap- 
plication were  twofold ;  the  first  objection  was,  that 
he  ought  not  to  be  relieved,  because  he  improperly 
delayed  in  passing  his  accounts,  and  because  he 
allowed  a  large  sum  of  money  to  remain  in  his 
hands ;  and  it  was  in  consequence  of  such  conduct 
that  the  loss  was  occasioned.  The  second  is  an  objec- 
tion which  has  been  more  insisted  upon  by  the  Noble 
and  Learned  Lord,  namely,  that  he  improperly  dealt 
with  the  fund- 
Now,  with  respect  to  these  objections,  it  appears  that 
in  the  year  1 822  the  account  was  made  up  to  the  sum- 
mer of  that  year;  when  that  account  was  passed  a 
considerable  balance,  amounting  to  about  700  /.,  was 
found  to  be  due ;  the  receiver  had  that  balance  in  his 
hands ;  he  remitted  that  money  to  London,  and  his 
agent  there  offered  that  money  to  the  party ;  the  party 
desired  that  it  might  not  be  paid  into  Court,  because 
he  said  ^'  I  am  about  to  make  an  application  to  the 
Court  to  have  the  money  paid  over  to  Mr.  Salwey, 
who  is  beneficially  interested."    Notwithstanding  that. 
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1 835.  he  again  applied  to  pay  the  money  into  Court,  and  he 
was  told  that  an  order  had  been  actually  obtained ; 
but  before  that  order  was  entered,  and  before  all  these 
proceedings  had  taken  place,  Mr.  Salwey  himself  died, 
and  in  consequence  of  his  death  there  was  a  suspen- 
sion of  all  the  proceedings.  It  became  necessary,  then, 
that  the  order  should  be  revived  for  the  purpose  of 
paying  that  money  to  the  representatives;  no  other 
order,  however,  was  ever  obtained,  in  consequence  of 
which  the  agent  in  London  remitted  the  money  back 
to  the  country,  that  it  might  be  deposited  with  the 
bank  from  which  it  had  been  originally  drawn.  It 
appears  to  me  that,  under  these  circumstances,  there 
is  no  fault  whatever  attributable  to  the  receiver  as  to 
this  part  of  the  transaction ;  that  he  was  not  bound,  in 
the  first  instance,  to  take  out  a  representation  to  the 
deceased,  and  was  not  bound  to  apply  to  have  the 
order  rei^sed ;  it  was  sufficient  for  him  to  keep  the 
money  in  the  custody  in  which  it  was  originally 
placed,  until  the  state  of  proceedings  in  the  Court 
was  such  as  to  enable  him  to  pay  it  over.  It  appears 
to  me  that  if  there  was  any  neglect  imputable  to  either 
party,  it  is  to  those  parties  who  were  to  take  out  that 
representation,  and  who  are  now  the  parties  to  make 
complaint. 

With  respect,  however,  to  the  second  point,  it  ap- 
pears to  me  that  he  improperly  dealt  with  the  fund. 
My  Noble  and  Learned  Friend  has  stated  the  particu- 
lars. When  he  was  appointed  receiver  he  applied  to 
those  two  individuals,  Adams  and  Burlton,  to  become 
his  sureties ;  they  declined  becoming  his  sureties  upon 
the  ordinary  terms ;  they  said.  We  will  become  your 
sureties  only  on  this  consideration,  that  the  money 
shall  be  paid  into  our  banker's  in  our  joint  names,  and 
shall  not  be  drawn  out  except  by  a  cheque  signed  by 


Baugh. 
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you,  the  receiver,  but  drawn  in  the  hand -writing  of  i835. 
Mr.  Anderson,  the  partner  of  one  of  U8.  That  arrange-  ^^ 
ment  was  obviously  to  give  them  control  over  the  v. 

fund ;  I  apprehend  that  that  was  entirely  irregular ; 
the  receiver  ought  to  have  had  the  absolute  control 
over  the  fund,  for  the  purpose  of  applying  it  whenever 
it  became  necessary  to  the  purposes  of  the  trust.  Such 
a  condition  leads  to  a  great  deal  of  abuse ;  in  the  first 
instance,  to  the  abuse  suggested  by  my  Noble  and 
Learned  Friend.  The  sureties  might  have  private  ac- 
counts, as  one  of  them  had  in  this  case  at  the  bankers'; 
they  might  have  been  disposed  to  serve  the  bankers 
by  having  a  large  balance  upon  the  trust  fund  for 
as  long  a  period  as  possible  in  the  hands  of  the  bank. 
Again,  the  object  of  having  sureties  is,  that  the  sure- 
ties may  look  to  the  conduct  of  the  receiver,  and 
compel  him  actively  to  perform  his  duties,  and  pass  his 
accounts.  But  by  the  course  of  proceeding  sftiopted  in 
this  case,  it  was  a  matter  of  indifference  to  them  whether 
he  did  his  duty  or  not.  They  did  not  say,  as  they  would 
in  an  ordinary  case,  "  Have  you  passed  your  accounts 
and  paid  in  your  balances?"  because  they  wished  that 
the  balances  might  remain  deposited  in  the  hands  of 
the  banker.  And  last  of  all, — ^which  has  already  been 
commented  upon,— an  emergency  might  arise,  and  it 
might  be  necessary  to  draw  out  the  money  on  a  sud- 
den, and  the  party  situated  as  the  receiver  was,  could 
not  do  that ;  he  must  go  and  apply  to  the  surety,  and 
ask  the  latter  to  co-operate  with  him,  and  in  conse- 
quence of  that  delay  the  fund  might  be  absolutely  lost. 
It  appears  to  me  that  the  manner  of  dealing  with  the 
fond  was  most  irregular. 

But  then  it  was  pressed  in  the  argument,  that  the 
loss  did  not  arise  from  that  circumstance.  That,  how- 
ever, appears  to  me  a  point  altogether  immaterial. 

VOL.  III.  F 


V. 

Bauoh. 
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18?5.  The  party  who  is  paid  for  the  discharge  of  his  duty 
avhitb  comes  to  be  relieved  from  his  liability.  The  Court  says, 
"You  cannot  be  relieved  from  your  liability  unless  your 
conduct  has  been  strictly  regular,  whether  the  loss 
has  been  occasioned  by  the  irregularity  of  your  con- 
duct or  not."  Cases  were  cited  at  the  bar,  and  it 
might  be  suflSicient  to  refer  to  the  ordinary  case  where 
a  receiver  mixes  the  trust-money  with  his  own  money 
at  the  banker's;  the  banker  fails;  the  receiver  is  obliged 
to  make  good  the  loss.  Why  ?  Because  he  ought  not  to 
have  mixed  the  trust-money  with  his  own  money,  but 
to  have  placed  it  in  a  separate  account  (a).  If  it  had 
been  in  a  separate  account  this  would  not  have  taken 
place.  In  precisely  the  same  way  it  is,  because  the 
party  has  conducted  himself  irregularly  and  impro- 
perly, that  the  Court  will  not  relieve  him  here.  The 
Court  exercises  the  strictest  vigilance  over  receivers ; 
they  are  J)aid,  be  it  remembered,  for  the  performance 
of  their  duty ;  they  are  bound  to  perform  that  duty 
strictly,  and  when  they  come  to  the  Court  for  a  favour, 
the  Court  has  a  right  to  say,  that  they  cannot  have 
that  favour  unless  their  conduct  has  been  strictly 
regular.  In  my  opinion,  the  depositing  the  money  in 
the  banker's  hands,  subject  to  this  control,  which  the 
receiver  had  no  right  to  give  to  other  parties,  was  an 
irregular  proceeding,  and  he  is  not  entitled  to  the 
indulgence  of  the  Court,  and  the  sureties  must  make 
good  the  loss.  On  these  grounds  I  am  of  opinion  with 
my  Noble  and  Learned  Friend,  that  the  judgment  (6) 
in  this  case  ought  to  be  affirmed,  but  without  costs. 

Judgment  affirmed. 

(a)  Wren  v.  Kirton,  H  Ves.  337. 

(b)  See  the  case  of  SalxDay  v.  Salway,  4  Russ.  60.  and  s  Russ.  & 
Myl.  215.  The  latter  was  published  after  White  v.  Baugh  had  been 
sent  to  the  printers. 
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WRIT  OF  ERROR 

1835. 

13th  &  14th 
FROM  THE  COURT  OP  EXCHEQUER  CHAMBER  IN  IREtAND.  April. 

CuTHBERT  Fetherston's  Lessec  -  Plaintiff  in  Error. 
Theobald  Fetherston,  Esq.   -  Defendant  in  Error. 

Where  by  plain  words,  in  themselves  liable  to  no  doubt,  an  jy^isf, 
estate  tail  is  given  in  a  will,  it  cannot  be  cut  down  to  a  life  ConstmrtUm. 
estate,  unless  there  are  other  words  which  plainly  show  the 
testator  to  have  used  the  former  as  words  of  purchase,  con- 
trary to  their  ordinary  senisi^e ;  or  unless  in  the  other  provi- 
sions of  the  will  there  should  be  a  clearly  expressed  intention 
inconsistent  with  the  giving  of  an  estate  tail,  and  which 
intention  can  only  be  fulfilled  by  sacrificing  the  particular 
provision,  and  regarding  the  expressions  as  words  of  pur- 
chase. Held  accordingly,  that  under  a  devise  to  "  W.  F, 
and  his  heirs  male,  according  to  their  seniority  and  their 
respectively  attaining  21,  the  elder  son  surviving  of  the  said 
W.  F.  and  the  heirs  male  of  his  body  to  be  preferred  to  the 
second  or  younger  son,  and  in  case  of  failure  of  issue  male 
of  W.  F.  surviving  him,  or  dying  without  lawful  issue  male 
attaining  21,  then  over;"  an  estate  tail  was  devised  to  W.  F. 

This  was  an  action  of  ejectment,  brought  in  the 
Court  of  King's  Bench,  in  Ireland,  upon  a  demise  in 
the  name  of  Cuthbert  Fetherston,  to  recover  pos- 
session of  lands  in  the  county  of  Westmeath,  to  which 
he  claimed  to  be  entitled  as  devisee  under  the  will 
of  John  Fetherston. 

The  cause  was  tried  at  the  Spring  Assizes  for  the 
county  of  Westmeath,  on  the  6th  of  March  1830, 
before  Lord  Chief  Justice  Bushe,  when  it  was  agreed 
to  turn*  the  facts  of  the  case  into  a  special  verdict. 

The  special  verdict  stated,  that  John  Fetherston  was, 
at  the  time  of  his  death,  seised  in  fee  of  certain  lands. 

F  2 


68  CASES  IN  THE  HOUSE  OF  LORDS 

i835i  mentioned  in  the  declaration,  and  was  also  seised  as 
rtToT^oN  of  freehold,  for  the  lives  of  three  persons  still  in  being, 
,.     ^'  of  certain  other  lands  also  therein  mentioned,  and 

riTlJEKSTON 

being  so  seised,  he  on  the  26th  of  Apnl  1827,  made 
his  will,  duly  attested  to  pass  real  estate,  and  thereby 
after  making  other  devises  and  bequests,  he  gave  and 
devised  the  premises  in  the  declaration  mentioned, 
with  the  appurtenances,  in  the  words  following : — 

"  I  give,  devise  and  bequeath  to  my  much  respected 
kinsman,  William  Fetherston,  and  his  heirs  male 
according  to  their  seniority  in  age,  and  their  respec- 
tively attaining  the  age  of  21  years,  all  my  estates 
real  and  personal  in  lands,  houses  and  tenements,  not 
hereinbefore  disposed  of,  the  elder  son  surviving  of 
the  said  William  Fetherston  and  the  heirs  male  of  his 
body  lawfully  begotten,  always  to  be  preferred  to  the 
second  or  younger  son,  and  in  case  of  failure  of  issue 
male  of  the  said  William,  surviving  him,  or  their 
dying  unmarried  and  without  lawful  issue  male  attain- 
ing the  age  of  21  years,  then  to  Theobald  Fetherston, 
brother  of  the  said  William,  and  his  heirs  male  law- 
fully begotten,  on  attaining  the  age  of  21  years,  the 
^  elder  to  be  preferred  to  the  younger,  and  in  case  of 
the  death  or  failure  of  issue  male  of  the  said  Theo- 
bald, lawfully  begotten,  and  their  not  attaining  the 
age  of  21  years,  then  to  my  right  heirs  for  ever." 

William  Fetherston  died  on  the  3d  of  May  1829, 
leaving  Cuthbert  Fetherston  his  eldest  son  and  heir 
at  law. 

On  the  22d  of  June  1829,  John  Fetherston  the  testa- 
tor died,  leaving  said  Cuthbert  Fetherston  and  Theo- 
bald Fetherston  him  surviving,  and  on  the  1st  of  July 
1829,  the  said  Cuthbert  Fetherston  demised  the  land 
in  question  to  a  nominal  Plaintiff. 

The  question  raised  upon  the  special  verdict  was. 
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\rhether  upon  the  true  constniction  of  the  testator's       1835. 
will  the  devise  to  William  Fetherston  was  a  devise  to   f„uerst(»n 
him  of  an  estate  tail,  or  a  devise  of  an  estate  for  life   ^     ». 
only  to  William  Fetherston,  with  remainder  in  tail 
to  his  eldest  son.     If  the  Court  should  be  of  the 
former  opinion,  then  by  William  Fetherston's  death 
in  the  testator's  lifetime  the  devise  of  the  estate  tail 
would  lapse  and  the  Plaintiff  would  take  nothing ; 
but  if  the  devise  was  a  devise  to  William  Fetherston 
for  life,  with  the  remainder  to  his  eldest  son  in  tail, 
then  the  estate  of  William  having  lapsed,  the  re- 
mainder in  tail  to  his  eldest  son  would,  upon  the  death 
of  the  Testator,  vest  in  possession  and  entitle  his  eldest 
son  (the  now  Plaintiff  in  error)  to  the  possession  of 
the  estates  in  question  by  purchase.    The  Court  of 
King's  Bench  thought  that  William  Fetherston  was 
entitled  to  an  estate  tail,  and  that  Court  therefore  (on 
the  9th  February  1831)  gave  judgment  for  the  De- 
fendant.   That  judgment  was  afterwards  (13th  June 
1 832)  affirmed  on  error  in  the  Court  of  Exchequer 
Chamber  in  Ireland.    The  Plaintiff  then  brought  the 
present  writ  of  error  to  this  House. 

Lord  Chief  Justice  Tindal  and  others  of  the  Judges 
attended  the  argument. 

Sir  John  CampbeU  and  Mr.  Jemmett  for  the  Plaintiff 
in  error : — The  true  construction  of  this  devise  is, 
that  William  Fetherston  took  an  estate  for  life,  with 
remainder  to  his  first  and  other  sons  successively  in 
tail  male.  It  is  not  denied  that  the  very  first  words 
of  the  devise,  "  William  Fetherston  and  his  heirs 
male,"  appear  to  carry  an  estate  tail,  but  they  are  so 
instantly  followed  by  words  which  explain  and  qualify 
them,  that  no  person  can  doubt  that  the  devise  to  Wil- 
liam Fetherston  amounted  to  no  more  than  a  life  estate. 
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183.5.       It  is  clear  that  an  estate  tail,  apparently  given  by 

j:  '      some  words  in  a  will,  may  be  cut  down  by  others 

V.         which  show  the  testator  to  have  had  a  different  inten- 

ETJitESTon.  ^j^^^     Thus,  "heirs  male  of  the  body"  have  been 

construed  to  be  words  of  purchase,  where  it  was  clear 
that  such  was  the  intention  of  the  testator ;  Lisle  v. 
Gray  (a),  Lowe  v.  Dames^b)^  Bagshawe  v.  Spencer  (c), 
Goodtitle  d.  Sweet  v.  Hefring  (rf).     In  the  present 
instance  the  testator  has  sufficiently  explained  his 
meaning,  for  the  whole  of  the  latter  part  of  the  clause 
shows  that  by  the  use  of  the  words  "  heirs  male,*'  in 
the  devise  in  question,  he  merely  meant  to  designate 
certain  individuals.     These  were  the  sons  of  William 
Fetherston,  to  whom  he  has  given  the  estate  to  take 
by  purchase  after  the  expiration  of  their  father's  life 
estate.  The  case  between  Baldwin  and  Smith,  reported 
as  Archer's  case  (e),  was  a  stronger  case  than  the  pre- 
sent, for  there,  though  the  testator  devised  to  "  Robert 
Archer,  my  first  son,"  for  life,  yet  he  afterwards  de- 
clared that  the  said  "  messuages  and  tenements  shall 
wholly  remain  to  the  right  and  next  heir  of  the  same 
Robert  Archer,  and  to  the  heirs  of  his  body  for  ever." 
Yet  in  that  case  it  was  agreed  that  Robert  had  not  an 
estate  for  life.  The  words  in  the  present  will,  "  accord- 
ing to  their  seniority  in  age,  and  their  respectively 
attaining  the  age  of  21  years,"  and  "the  elder  son  and 
the  heirs  male  of  his  body  always  to  be  preferred  to 
the  second  or  younger  sons,"  show  that  the  preceding 
words  "heirs  male"  must  be  read  "sons,"  who  are  thus 
individually  pointed  out  to  take  the  estate,  and  who, 
therefore,  take  as  purchasers  and  not  by  descent 
The  words  of  limitation  applicable  to  an  estate  of  inhe- 

(a)  a  Lev.  223.  (c)  1  Ves.  14a. 

(b)  *i  Ld.  Rayni.  1561.  (d)  i  East.  264. 

(«)  1  Rep.  63  and  66, 


FBTUERbTON 


ON  APPEALS  AND  WRITS  OF  EKROIl.  71 

ritance  are  only  employed  with  respect  to  the  devise  to  183.3. 
the  sons.  That  show^  that  the  intention  of  the  testator  pejherston 
is  clear,  and  that  intention  may  be  easily  effectuated.  ^  ». 
The  diflGiculty  as  to  sacrificing  a  particular  intent  in 
in  order  to  fulfil  a  general  intent  does  not  exist  here. 
There  is,  in  fact,  no  distinction  between  them  in  the 
present  case.  Both  point  alike  to  the  devisee  Wil- 
liam Fetherston,  as  being  the  devisee  of  an  estate  for 
life.  The  words  used  by  the  testator  with  regard  to 
the  sons  of  William  Fetherston  leave  no  doubt  as  to 
his  intention.  In  one  single  instance  only  does  he 
use  the  expression  "  heirs,"  in  all  the  rest  he  employs 
the  words  "son"  and  sons;"  and  this  fact  proves, 
beyond  a  doubt,  that  he  intended  the  estate  of  inhe- 
ritance to  begin  with  the  vesting  in  possession  of  the 
sons.  The  word  "  sons"  in  one  part  of  a  devise  has 
been  held  sufficient  to  cut  down  the  effect  of  the 
word  "  heirs,"  or  "  issue,"  in  another  part ;  Long  v. 
Laming  (f)^  Blackburn  v.  Hewer  Edgely  (^r).  Good" 
title  d.  Sweet  v.  H erring ^  also  proceeded  expressly 
on  this  principle.  The  manifest  intention  of  the  tes- 
tator, not  the  mere  use  of  a  particular  technical  word, 
must  govern  the  construction  of  the  instrument. 

Sir  TV.  Follett  and  Mr.  Cruise  for  the  Defendant  in 
Error : — The  devise  to  W.  Fetherston  was  not  a  devise 
for  life  but  in  tail.  The  words  "  William  Fetherston 
and  his  heirs  male,"  at  once  passed  an  estate  of  inhe- 
ritance. The  law  favours  estates  of  inheritance  (Ji) ; 
and,  therefore,  where  an  estate  tail  has  been  created 
by  words  proper  for  that  purpose,  the  Court  will  not 
cut  it  down  to  an  estate  for  life  by  any  subsequent 

(/)  a  Burr.  iioo.  (g)  i  P.  Wms.  600. 

(Ji)  Burton  on  Real  Prop.,  3d  edit.  pi.  6$Q. 
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1835.  expressions,  unless  those  expressions  are  of  a  very 
Fethfrston  decided  character  and  clear  meaning,  and  leave  no 
-,      ^-         doubt  as  to  the  intention  of  the  testator.     If  the  two 

FCTHEBSTON. 

sets  of  words  are  equally  strong,  and  the  context  of 
the  will  does  not  distinctly  require  that  the  estate  of 
inheritance  should  be  cut  down  to  a  life  estate,  the 
Court  will  uphold  the  former  (i);  Jesson  v.  Wright (Ji)^ 
and  Jones  v.  Morgan  (J).  In  the  latter  case  the 
authority  of  Bagshawe  v.  Spencer  was  much  ques- 
tioned. There  is  nothing  whatever  in  the  present 
will  showing  the  intention  of  the  testator  to  have  been 
to  create  merely  an  estate  for  life  in  William  Fether- 
ston.  Every  indication  of  his  intention  is  the  otlier 
way.  It  may  be  admitted,  that  in  some  cases,  the 
Courts  have  allowed  the  use  of  the  words  "  son  "  and 
^^  sons "  to  explain  away  the  legal  meaning  of  the 
word  "  heirs,"  but  all  these  have  been  cases  where  the 
intention  of  the  testator  would  plainly  have  been  de- 
feated by  any  other  construction.  Doe  d.  Long  v. 
Laming  was  an  instance  of  that  sort.  Here,  on  the 
contrary,  his  intention  would  have  been  defeated  by 
such  a  construction:  nor  is  there  anything  in  the 
context  of  the  will  to  warrant  it.  The  latter  parts  of 
the  devise  are  only  intended  to  describe  and  identify 
the  heirs  of  William  Fetherston,  not  to  make  them 
take  as  purchasers  an  estate  given  to  their  father  as  an 
estate  of  inheritance.  This  case  must  be  governed 
by  the  principle  stated  in  the  certificate  sent  by  the 
Judges  of  the  Court  of  Common  Pleas  in  the  case  of 
Poole  V.  Poole  (m),  that  where  there  is  not  a  suffi- 
cient indication  of  the  testator's  intention  to  restrain 
the  legal  effect  of  the  words  "  heirs  male,"  and  to  con- 


(t)  Fearne,  Cont.  Rem.  148.  (/)  1  Bro.  Chan.  Cas.  ao6. 

(k)  3  Bligh,  2.  (m)  3  Bos.  k  Pul.  629. 
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vert  them  into  words  of  purchase,  they  shall  pass  an       i835. 
estate  tail.     There  is  no  such  indication  of  intention 
here. 

At  the  close  of  the  argument  Lord  Brougham 
framed  a  question  for  the  Judges  who  took  time  to 
consider  it. 

Lord  Chief  Justice  Tindal  on  the  following  day  i^th  April, 
delivered  the  opinion  of  the  Judges :  My  Lords,  the 
question  proposed  by  your  Lordships  for  the  considera- 
tion of  His  Majesty^s  Judges,  is  this — "Whether, 
under  the  devise  contained  in  the  will  set  forth  in 
the  special  verdict  given  in  this  case,  the  devisee, 
William  Fetherston,  took  an  estate  in  tail  or  an  estate 
for  life  only  r"  And  upon  this  question  the  Judges 
who  have  heard  the  argument  at  your  Lordships'  bar, 
are  unanimously  of  opinion  that  William  Fetherston 
took  an  estate  in  tail. 

The  first  words  of  the  devisor,  namely,  "  I  give  to 
my  kinsman  William  Fetherston  and  his  heirs  male, 
my  real  estate,"  are  words  which  by  a  well-known 
rule  of  law  do  in  a  will  give  to  the  devisee  a  clear 
and  unequivocal  estate  in  tail.  The  only  question, 
therefore,  is  whether  the  words  which  follow,  do  with 
so  much  clearness  and  certainty  control  those  which 
have  preceded  them  as  to  denote  that  it  was  the 
intention  of  the  testator  to  cut  down  the  estate  tail 
in  the  first  taker  into  an  estate  for  life,  and  to  make 
his  first  and  other  sons  tenants  in  tail  by  purchase. 
Now  we  think  the  rule  of  construction  laid  down  by 
Lord  Alvanley  in  his  judgment  in  the  case  of  Poole  v. 
Poole  (w),  being  at  once  the  result  of  the  former  cases, 

(n)  3  Bos.  k  Pul.  627. 
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1835.       and  being  consistent  with  the   principles  of   legal 

FfiTHERSTON  constFuction  and  of  good  sense,  is  the  safe  and  cor* 

^'        rect  rule  to  be  applied  to  cases  of  this  description, 

Fethekston. 

namely,  "  That  the  first  taker  shall  be  held  to  take 
an  estate  tail  where  the  devise  to  him  is  followed  by 
a  limitation  to  the  heirs  of  his  body,  except  where 
the  intent  of  the  testator  has  appeared  so  plainly  to 
the  contrary  that  no  one  could  misunderstand  it." 
Applying  that  rule  to  the  present  case,  we  do  by  no 
means  thiflk  the  subsequent  words  of  the  devise  shew 
a  plain  and  unequivocal  intention  in  the  testator  to 
reduce  the  estate  tail  in  William  Fetherston  to  an 
estate  for  life ;  on  the  contrary,  we  think  them  at  least 
as  compatible  with  an  explanation  of  what  the  tes- 
tator supposed  to  be  the  course  of  descent  under  an 
estate  tail;  for  if  William  Fetherston  takes  in  tail 
then  "his  heii^s  male"  would  take  "according  to 
their  seniority  in  age,"  as  the  devisee  expresses  it;  and 
again,  the  eldest  son  if  he  survived,  and  "  the  heirs 
male  of  his  body,  lawfully  begotten,"  would  always 
be  preferred  to  the  second  or  younger  son;"  and 
again,  the  clause  which  provides  what  shall  happen  if 
there  shall  be  a  general  failure  of  issue  of  William, 
before  the  estate  goes  over  to  Theobald,  is  directly 
consistent  with  an  estate  tail  in  William. 

The  words  in  the  devise,  which  appear  to  denote 
some  intention  in  the  testator  that  "  the  heirs  male 
shall  take  on  their  attaining  the  age  of  21  years," 
cannot  be  urged  as  an  argument  against  the  estate  in 
William  being  held  to  be  an  estate  tail,  first,  because 
those  words  would  create  the  same  diflSiculty  against 
the  holding  the  estate  given  to  the  sons  of  William 
to  be  an  estate  tail,  which  on  all  hands  is  allowed  to 
be  the  case  if  William  has  not  the  estate  tail  in 
himself,  and  secondly,  because  if  the  devise  in  other 
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respects  is  a  devise  in  tail,  the  testator  cannot  by        i835. 
interposing  such  a  condition  (if  indeed  it  is  to  be  j-gTHEnsroii 
held  to  be  a  condition  in  this  will)  create  a  new         v. 
estate  or  a  new  course  of  descent  not  known  to  the 
law.      Without  professing  to  explain  all  that  the 
testator  may  have  intended  by  the  words  he  has  used, 
we  hold  that  William  Fetherston  takes  an  estate  tail 
under  this  will   upon  this    broad  ground,   that  an 
estate  tail  is  given  by  the  devise  to  him  and  his 
heirs  male,  and  that  such  estate  is  not  taken  from 
him  or  reduced  to  an  estate  for  life  by  any  words  that 
follow,  denoting  such  intention  of  the  testator  with 
sufficient  certainty  and  clearness. 

Lord  Brougham: — My  Lords,  agreeing  entirely 
with  the  opinion  of  the  learned  judges  in  this  case,  it 
is  perhaps  hardly  necessary  for  me  to  state  the  reasons 
upon  which  I  have  arrived  with  them  at  the  conclu- 
sion that  the  words  of  this  devise  give  an  estate  tail, 
and  not  an  estate  for  life,  to  William  Fetherston,  the 
first  taker.  But  as  the  practice  here  of  late  has  been 
adopted  of  assigning  the  reasons  of  judgments  pro- 
nounced in  your  Lordships'  House  upon  questions 
touching  materially  the  principles  of  law  which  are 
brought  by  appeal  from  the  other  parts  of  the  United 
Kingdom,  I  conceive  it  advisable  that  I  should  not 
deviate  from  that  practice  in  this  instance,  where  the 
Writ  of  Error  is  brought  from  Ireland. 

I  take  the  principle  of  construction  as  consonant 
to  reason,  and  established  by  authority,  to  be  this, 
that  where  by  plain  words,  in  themselves  liable  to  no 
doubt,  an  estate  tail  is  given,  you  are  not  to  allow 
such  estate  to  be  altered  and  cut  down  to  a  life  estate 
unless  there  are  other  words  which  plainly  show  the 
testator  to  have  used  the  former  as  words  of  purchase. 
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1835.       contrary  to  their  natural  and  ordinary  sense,  or  unless 

Fetherston    ^^  *'^^  ^^^^  ^^  ^^^  provisions  there  be  some  plain  in- 
^'  dication  of  a  general  intent  inconsistent  with  an  estate 

tail  being  given  by  the  words  in  question,  and  which 
general  intent  can  only  be  fulfilled  by  sacrificing  the 
particular  provisions,  and  regarding  the  expressions 
as  words  of  purchase.  Thus,  if  there  is  a  gift  first  to 
A.  and  the  heirs  of  his  body,  and  then  in  continuation, 
the  testator,  referring  to  what  he  had  said,  plainly 
tells  us  that  he  used  the  words  "  heirs  of  the  body  " 
to  denote  A.'s  first  and  other  sons,  then  clearly  the  first 
taker  would  only  take  a  life  estate.  It  is  needless  to 
add,  that  there  is  a  variety  of  ways  in  which  such  a  re- 
ference and  explanation  may  be  given.  A  testator  may, 
as  in  one  case,  after  speaking  of  "  heirs  of  the  body  " 
or  "  heirs  male,"  which  in  a  will  are  equivalent  to  the 
former  expression,  proceed  referring  to  what  he  had 
before  said,  and  speak  of  such  first  and  other  sons ;  or, 
as  in  another  case, he  may  specify  '*my  sons  successively 
as  aforesaid,  or  as  abovementioned,"  or  he  may  say, 
"  from  and  after  the  death  of  those  several  sons  who 
are  to  take  one  after  another."  So  again,  if  a  limita- 
tion is  made  afterwards,  and  is  clearly  the  main  object 
of  the  will, — which  never  can  take  effect  unless  an  es- 
tate for  life  be  given  instead  of  an  estate  tail, — here 
again  the  first  words  become  qualified,  and  bend  to  the 
general  intent  of  the  testator,  and  are  no  longer  re- 
garded as  words  of  limitation,  which,  if  standing  by 
themselves,  they  would  have  been. 

There  have  been  at  different  times  decisions  on  this 
^oint,  some  of  which,asjDoe  v.  Goff{o)  are  now  entirely 
displaced,  and  others,  as  Doe y.Je$son(p)^  are  directly 
overruled  by  reversal  in  this  House  (§').  Even  J>ocv. 
Lamingj  where  the  circumstance  relied  on  was  the 

(o)  1 1  East,  668.  (p)  5  M.  &  S.  95.  (y)  2  Bligh, «. 
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impossibility  of  devisees  taking  gavelkind  lands  as  i835. 
tenants  in  common,  has  been  considerably  shaken  by  pETHERrroN 
its  remarkable  inconsistency  with  the  purport  of  some  v. 
other  cases;  and  as  far  as  regards  the  peculiar  circum- 
stances adverted  to  by  Lord  Mansfield  of  the  land 
being  gavelkind,  it  has  been  expressly  displaced  by 
the  late  case  of  Doe  d.  Bagnall  v.  Harvey  (r).  All  we 
need  therefore  say  upon  this  second  head  of  exception 
to  the  expressions  being  taken  as  words  of  limitation, 
is  that  it  may  be  rendered  necessary  as  well  by  the 
general  frame  of  the  will  to  consider  those  words  as 
words  of  purchase,  as  by  the  explanation  subsequently 
given  by  the  testator  that  he  used  them  in  that  sense. 
Such  indeed  is  the  force  of  those  words — such  their 
clear  tendency  to  give  an  estate  tail,  that  we  may 
almost  lay  it  down  as  a  rule  that  no  other  provision 
of  a  will  is  sufficiently  strong  to  overrule  this  ten- 
dency and  make  them  words  of  purchase,  which  does 
not  fall  within  the  first  head  of  exception,  and  show 
that  the  testator's  meaning  was  other  than  what  at 
first  sight  it  appears  to  be. 

We  have  now,  therefore,  to  examine  whether  any 
explanation  is,  in  the  present  case,  given  by  the 
testator,  which  shows  that  he  intended  that  Cuthbert 
Fetherston  should  only  take  as  a  purchaser. 

It  is,  first  of  all,  quite  clear  that  a  gift  to  William 
Fetherston  and  his  heirs  male  is,  in  a  will,  an  estate 
tail,  and  the  addition  of  "  according  to  their  seniority  in 
age,"  makes  no  kind  of  difference,  for  it  is  implied  in 
*'  heirs  male,"  and  by  no  means  converts  that  devise 
into  a  devise  to  sons.  This  was  explicitly  decided  in 
Jones  V.  Morgan  (s),  where  the  words  were  "  seve- 
rally, respectively,  and  in  remainder,  the  one  after 

(r)  4  Barn.  &  Cress.  6io.  and  Lord  Tenterden's  judgment,  620. 

(s)  1  Bro.  C.  C.  ai8. 
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1835.       th^  other,  as  they  and  every  of  them  shall  be  in 

'    ^'    '     seniority  of  age  and  priority  of  birth," — ^words  more 

V.         expressive  than  any  used  in  this  case.    The  qualifica- 

Frtiiebstoit.  ^^^  ^£  attaining  21  years  of  age,  though  it  may  give 

rise  to  some  difficulties  as  to  the  administration  of  the 
estate,  is  not,  in  my  opinion,  of  a  nature  to  alter  the 
preceding  words  or  make  them  words  of  limitation. 
Indeed  the  difficulty  which  they  interpose,  appears 
to  press  nearly  as  much  on  the  one  construction  as 
on  the  other.  But  then  follow  the  words  on  which 
reliance  is  mainly  placed  by  the  PlaintiflF  in  Error, 
"  the  elder  son  surviving  of  William  Fetherston  and 
the  heirs  male  of  his  body  always  to  be  preferred  to 
the  second  or  younger  sons,"  and  it  is  contended 
that  they,  by  explaining  what  "  heirs  male  of 
William  Fetherston  "  meant  in  the  preceding  part  of 
the  gift,  converted  those  into  words  of  purchase. 
I  am  very  clearly  of  opinion  that  the  clause  has  no 
such  effect ;  and,  after  remarking  that  it  is  connected 
with  the  former  part  by  not  a  single  word  of  refer- 
ence, I  shall  advert  to  the  cases  which  are  said  to 
bear  out  the  construction  of  the  Plaintiff  in  Error. 

Of  Archer's  case  (t)  it  is  unnecessary  to  say  much. 
There  the  gift  was  to  A.  for  life,  and  to  the  next  heir 
male  of  his  body,  and  the  heirs  of  the  body  of  such 
next  heir  male,  and  was  held  to  be  purchase  in  the  next 
heir  male,  both  because  if  he  were  to  take  by  limita- 
tion you  must  reject  the  limitation  in  tail  upon  that 
limitation,  and  also  because  you  must  reject  "  next," 
a  very  important  word,  preceding  the  words  heir 
male,  and  one  which  shows  a  different  intention  in 
one  part  of  the  devise  from  that  prevailing  in  the 
other.     That  case   clearly  does  not  bear  upon   the 

(/)  1  Rep.  63  and  66. 
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present.  Then  Lisle  v.  Gray  (u)  is  relied  upon.  The  1 335. 
devise  there  was  to  the  first  son  of  A.  and  the  heirs  Yrrnnsrov 
male  of  his  body,  and  for  default  of  such  issue  to  the  ^  v. 
second  son,  and  then  to  the  third  and  fourth  sons,  all 
by  the  name  of  sons,  and  the  heirs  male  of  their 
bodies ;  then  come  these  words :  "  and  so  on  to  all 
and  every  other  the  heirs  male  of  the  body  of  A.  re- 
spectively and  successively,  and  the  heirs  male  of 
their  bodies."  The  ground  of  the  decision  in  that 
case  was,  that  the  connecting  words,  "  and  so  on," 
clearly  showed  the  sense  in  which  the  words  "  heirs 
male,"  that  followed,  were  used,  the  testator  having 
thus  connected  those  words  with  sons,  repeated  four 
times  over,  and  having  in  the  first  instance  given  the 
estate  to  the  sons  by  the  description  of  sons.  Surely 
that  case  cannot  be  likened  to  the  present,  where, 
without  any  word  of  reference,  all  we  have  is  the 
expression,  "  the  elder  son  surviving  to  take  before 
the  younger."  It  may,  however,  be  added,  that 
Ziisle  V.  Gray  never  was  finally  decided,  for  the  cause 
was  dropped  during  the  pendency  of  a  Writ  of  Error, 
and  the  reporter  expresses  some  doubt  how  it  might 
have  gone  ultimately. 

As  for  Lowe  v.  Dames  (a:),  it  really  proves  less  than 
nothing.  There  it  was  a  devise  to  A.  and  his  heirs, 
lawfully  to  be  begotten,  that  is  to  say,  his  first, 
second,  third  and  every  other  son  and  sons  successively 
to  be  begotten  of  the  body  of  A.  and  the  heirs  of  the 
body  of  such  first,  second  and  third  sons.  Can  we  doubt 
that  the  word  "  heirs,"  first  used,  was  explained  by 
what  followed,  the  explanatory  words  being  "  that  is 
to  say,  first  and  other  sons "  ?  No  words  can  be  con- 
ceived  more  plainly  explanatory   of    the   sense  in 

(11)  2  Lev.  223.  (x)  2  Lord  Rayni.  1561. 
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1835.       which  "heirs  of  A."  had  been  employed.     A.  there 
FETHER8T0JI    clearly  took  only  an  estate  for  life,  notwithstanding 
V.  the  inaccurate  use  of  the  word  heirs,  an  inaccuracy 

hardly  used  before  it  is  corrected  by  the  most  tech- 
nical expression  of  words  of  purchase.  Poole  v. 
Poole  {y)^  is  a  case  clearly  with  the  Defendant  in 
Error.  The  demise  there  was  to  A.'s  first  son  for  life, 
remainder  to  trustees  to  preserve  contingent  remain- 
ders, remainder  to  the  heirs  male  of  such  first  son,  so 
as  the  elder  of  such  sons,  and  the  heirs  male  of  his 
body,  shall  always  be  preferred,  and  take  before  the 
younger  and  his  heirs  male;  remainder  to  the  second, 
third  and  fourth  sons  ;  remainder  to  the  several  heirs 
male  of  their  several  and  respective  bodies,  so  as  the 
elder  shall  always  be  preferred  to  take  before  the 
younger  of  such  sons.  The  word  *^  such"  clearly 
shows  sons  to  mean  heirs  male,  and  was  held  so  to 
do,  and  not  to  show  the  converse,  that  heirs  male 
meant  sons ;  and  Lord  Alvanley^  in  addition  to  the 
words  just  cited  by  the  learned  Lord  Chief  Justice, 
said,  in  delivering  the  opinion  of  the  Judges,  that, 
in  his  judgment,  "  words  are  always  to  be  taken  in 
their  ordinary  sense,  unless  the  testator  has  demon- 
strated an  intention  to  put  a  different  sense  upon 
them."  Lord  Alvanley  also  added, "  now  the  words  em- 
ployed in  the  first  devise  are  clearly,  in  their  ordinary 
sense,  words  of  limitation,"  and  all  that  follows  is  to 
the  same  purpose,  and  he  concluded  his  elaborate  and 
luminous  judgment  by  saying,  that  "  the  Court  would 
not  be  justified  in  suffering  the  rule  of  law  to  be 
broken  in  upon,  where  it  could  not  see  a  plain  inten- 
tion to  vary  the  construction  which  the  law  puts  upon 
the  words  "heirs  male  of  the  body  {z) ."  As  to Goodtitle 

(0  3  Bos.  &  Pul.  6.O.  (z)  lb.  pp.  627-29. 
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V.  Herring  {a\  that  was  a  case  of  distinct  explanation  1335. 
and  plain  reference,  for  it  was  a  devise  to  heirs  male  of  ^vts^ 
the  body  of  A.  successively,  the  eldest  of  such  sons  and  ©. 

the  heirs  male  of  his  body  being  always  preferred  to 
the  younger  son  or  sons.  That  case  was  exactly  the 
same  with  Lowe  v.  DavieSf  on  which  I  have  already 
remarked. 

It  appears  to  me,  my  Lords,  quite  manifest  that 
none  of  those  cases  gives  any  warrant  for  holding 
the  words  added  in  this  case  to  the  gift  of  an  estate 
tail  to  be  sufficient  to  cut  down  that  estate  to  an  estate 
for  life,  and  I  have  no  doubt  at  all  that  the  earlier 
words  of  limitation  are  to  be  taken  as  such,  and  as 
standing  unaffected  by  those  which  follow :  I  have  no 
hesitation,  therefore,  in  moving  your  Lordships  that 
the  judgment  be  affirmed  with  costs. 

Judgment  affirmed  with  costs, 
(a)  1  East,  264. 
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RealEitate. 

Exemption 

from  Debts. 


APPEAL 


FROM   THE   COURT   OF   CHANCERY   IN    IRELAND. 


Henry  Seymour  Moore  Vandeleur, 
Esq.,  Anne  Frances  Vandeleur, 
Spinster,  and  Alice  Stewart,  other- 
wise Vandeleur,  Widow,  the  younger 
children  of  the  Rigi^t  Hon.  John 
Ormsby  Vandeleur,  deceased 


Appellants. 


Crofton  Moore  Vandeleur,  Esq. 
the  eldest  son  of  said  John  Ormsby 
Vandeleur,  and  the  Right  Hon. 
Thomas  Burton  Vandeleur,  one 
of  the  Judges  of  His  Majesty's  Court 
of  King's  Bench  in  Ireland,  and 
Crofton  Fitz  Gerald,  Esq.,  Exe- 
cutors of  the  last  will  and  testament 
of  the  said  John  Ormsby  Vande- 


)  Respondents. 


leur 


A  deed  of  settlement  was  made  in  contemplation  of  marriage, 
and  contained  a  proviso  by  which  the  estates,  &c.  thereby 
granted,  should  in  the  first  place  be  charged  with  certain 
portions  therein  mentioned,  due  to  the  brothers  and  sisters 
of  the  settlor,  and  with  certain  debts  set  forth  in  a  schedule 
thereunto  annexed.  The  covenant  against  incumbrances 
specially  excepted  a  jointure  to  the  settlor's  mother,  and  the 
before-mentioned  portions  and  debts,  and  the  covenant  for 
further  assurance  contained  an  exception  similar  to  the  fore- 
going by  an  express  reference  to  it.  The  settlor  was  pos- 
sessed of  other  estates  besides  those  settled.  The  settlor 
after  his  marriage  paid  off  some  of  the  portions  and  some 
of  the  debts,  and,  by  his  will,  declared  such  payments  to 
be  in  ease  of  his  settled  estate.  Held,  by  the  House  of  Lords, 
reversing  a  decree  of  the  Court  of  Chancery  in  Ireland,  that 
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all  rights  must  be  taken  to  be  as  they  were  established  at        ]SS5. 

the  date  of  the  conveyance,  and  therefore  neither  any  direc-      *     ^^"^ 

tions  in  the  will  of  the  settlor,  nor  the  state  of  his  affairs  at      ^    ^ 

his  decease,  could  alter  its  construction;  and  consequently    Vandbleur. 

that  the  debts,  &c.  continued  to  stand  as  a  burthen  on  the 

real  estates,  and  that  the  personal  estates  were  exonerated 

in  the  hands  of  the  executors. 

In  the  year  1800,  a  marriage  was  intended  to  be 
solemnized  between  John  Ormsby  Vandeleur  and  Lady 
Frances  Moore,  the  youngest  (laughter  of  the  Marquis 
of  Drogheda.  The  marriage  portion  of  the  lady  was 
a  sum  of  6000  L  By  an  indenture  of  release,  bearing 
date  the  17th  day  of  November  1800,  and  made  be- 
tween the  said  John  Ormsby  Vandeleur  (since  de- 
ceased) of  the  first  part,  the  most  Noble  Charles 
Marquis  of  Drogheda,  and  the  said  Lady  Frances 
Moore  of  the  second  part,  Richard  Earl  of  Shannon 
and  the  Honourable  Francis  Nathaniel  Burton  of  the 
third  part,  and  William  Burton  and  Thomas  Burton 
Vandeleur,  Esqrs.,  of  the  fourth  part,  and  which  in- 
denture was  expressed  to  be  made  in  consideration  of 
the  marriage  and  of  the  marriage  portion,  certain 
hereditaments  in  the  counties  of  Limerick  and  Clare, 
of  which  the  said  John  Ormsby  Vandeleur  was  seised 
in  fee,  were  conveyed  and  assured  by  him,  from  and 
after  the  marriage,  to  the  use  of  himself  for  life,  with 
remainder  to  trustees  to  preserve  contingent  re- 
mainders; and  after  his  decease,  to  the  use  of  the 
said  William  Burton  and  Thomas  Burton  Vandeleur 
for  the  term  of  99  years,  to  secure  a  jointure  for  his 
said  intended  wife  ;  and  subject  thereto  to  the  use  of 
the  trustees  for  five  hundred  years  for  raising  the 
sum  of  10,000  /•  as  portions  for  the  younger  children 
of  the  marriage  ;  and  subject  thereto  to  the  use  of  the 
first  and  other  sons  severally  and  successively  accord- 

o  2 
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I8d5.       ing  to  their  respective  priorities  in  tail  male,  and  in 

Vawdeleue  ^^^^^^^  ^^  ^^^^  issue,  to  the  use  of  the  settlor  in  fee. 

V.  After  the  limitations  before  stated,  and  the  decla- 

'  rations  of  the  trusts  of  the  two  terms  of  99  years  and 

600  years,  and  immediately  following  the  proviso  for 

cesser  of  the  latter  term,  the  settlement  contained  the 

following  declaration : 

"  Provided  always  and  it  is  hereby  declared  and 
agreed  by  and  between  the  parties  to  these  presents, 
that  all  and  every  of  the  said  towns,  lands,  tenements, 
hereditaments,  and  premises  hereby  granted  and  con- 
veyed, shall  in  the  first  place  stand  and  be  charged 
and  chargeable,  and  the  same  are  hereby  declared  to 
be  charged  with  the  several  sums  due  for  the  portions 
of  the  brothers  and  sisters  of  the  said  John  Ormsby 
Vandeleur,  amounting  to  the  sum  of  15,900/.,  and 
also  ynth  the  judgments  and  bonds  hereinafter  men* 
tioned,  and  which  several  sums  are  particularly  set 
forth  in  a  schedule  hereunto  annexed,  and  amount  to 
the  sum  of  12,700  /." 

Then  followed  a  power  for  the  settlor  to  jointure 
future  wives ;  and  the  power  of  leasing :  and  then 
the  covenants  for  title ;  and  the  covenant  against 
incumbrances  was  expressed  as  follows :  "  And  that 
free  and  clear,  or  freely  and  clearly  acquitted,  exone- 
rated, and  discharged  or  otherwise,  by  the  said  John 
Ormsby  Vandeleur,  his  heirs,  executors,  and  adminis- 
trators, well  snd  suflBlciently  saved,  defended,  kept 
harmless,  and  indemnified  of  from  and  against  all  and 
all  manner  of  former  and  other  gifts,  grants,  bai^ins, 
sales,  mortgages,  jointures,  dowers,  right  and  title  of 
dower,  portions,  uses,  trusts,  wills,  entails,  statutes, 
recognizances,  judgments,  extents,  executions,  and  of 
and  from  all  and  singular  other  estates,  titles,  troubles, 
charges,   and   incumbrances  whatsoever   had,   made. 
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done,  committed,  or  suffered  by  him  the  said  John        1835. 
Ormsby  Vandeleur,  or  by  any  of  his  ancestors,  or  by    Vaudeleuk 
any  person  or  persons  claiming  or  to  claim  from  by  ''• 

or  under  them,  or  any  of  them,  or  under  their  or  any 
of  their  acts,  means,  assent,  consent,  or  procurement 
other  than  and  except  the  jointure  of  700  Z.  yearly, 
provided  for  Alice  Vandeleur,  widow,  mother  of  the 
said  John  Ormsby  Vandeleur,  during  her  life,  and 
other  than  and  except  the  several  sums  due  by  judg- 
ment or  bonds  to  the  different  persons  in  the  schedule 
hereunto  annexed,  amounting  in  the  whole  to  the 
sum  of  12,700  /.,  and  also  other  than  and  except  the 
sum  of  16,900/.,  the  portions  due  to  the  brothers  and 
sisters  of  the  said  John  Ormsby  Vandeleur,  with  all 
and  every  of  which  said  several  sums  the  said  lands 
and  premises  are  hereby  charged,  and  other  than  and 
except  the  quit  rents  issuing  and  payable  out  of  the 
said  lands  and  premises,  and  other  than  and  except 
such  leases  of  the  said  lands  and  premises  as  have 
been  heretofore  really  and  bond  fide  made  to  the 
tenants  thereof."  And  the  covenant  for  further  as- 
surance made  a  similar  exception  by  this  reference  to 
the  foregoing,  "  except  as  before  excepted." 

Some  of  the  debts  enumerated  in  the  schedule 
annexed  to  the  said  settlement,  were  debts  previously 
contracted  by  the  settlor,  and  to  which  he  was  per- 
sonally liable.  The  rest  were  debts  contracted  by  his 
father  and  predecessor  in  estate,  Crofton  Vandeleur. 
The  16,900  /.  for  portions  had  been  charged  on  the 
estates  by  the  marriage  settlement  and  will  of  his 
father,  Crofton  Vandeleur. 

The  settlor  being  also  seised  in  fee  of  the  lands  of 
Moyne  and  Ballymote  (exclusively  of  the  settled  es- 
tates), and  being  also  possessed  of  a  large  personal 
estate,  made  his  will,  dated  7th  of  August  1828,  and 
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1 835.      thereby,    after    sundry  bequests    to    his    wife    and 
*    ""    '      daughters,  devised  the  lands  of  Moyne  and  Ballymote 
ANDraOTR  ^  fji  g  Vandeleur  and  Crofton  Fitz  Gerald,  their 
Vakdblbur.  Y^^i^^  gj;^.,  in  trust,  to  receive  and  take  the  rents  and 
profits  until  his  eldest  son,  Crofton  Moore  Vandeleur, 
should  attain  the  age  of  27   years,  to   be   applied 
as  thereinafter  directed,  and  subject  thereto  to  the 
use  of  his  said  son  for  life,  with  several  remainders 
over ;    these    rents    to    be    invested   from   time    to 
time  in  government  fimds,  and  the  dividends  pay- 
able thereon,  to  accumulate  until  his  said  son  should 
attain  the  age  of  27  years,  or  if  he  should  die  before 
attaining  that  age,  until  such  time  as  he  would  have 
attained  that  age  in  case  he  had  lived,  and  testator 
directed  such  rents  and  profits,  and  all  accumulations 
thereof,  to  form  part  of  his  residuary  estate,  to  be  dis- 
posed of  as  thereinafter  directed.     And  testator  di- 
rected (among  other  things)  that  a  certain  judgment 
entered  on  one  Andrew  Browne's  bond  (one  of  the 
bond  debts  of  the  testator  mentioned  in  the  schedule) 
should  be  satisfied  by  his  executors,  the  same  having 
been  paid.     And  as  to  all  the  rest  of  his  property,  of 
what  nature  or  kind  soever,  (except  his  books,  pictures, 
and  plate,)    he  left  same  to  T.  B.  Vandeleur  and 
Crofton  Fitz  Gerald  in  trust  for  his  younger  child  or 
children,  his  or  their  heirs,  executors,  and  adminis- 
trators, as  to  so  much  thereof  as  with  the  sum  he,  she, 
or  they  should  be  entitled  to  under  his  (said  testator's) 
marriage   settlement   would    make   up   the   sum  of 
10,000  /.  for  each  and  every  of  his  said  children,  such 
children,  if  more  than  one,   to  take  as  tenants  in 
common,  and  not  as  joint  tenants ;    and  as  to  the 
residue  thereof  in  trust  to  pay  the  interest  or  annual 
produce  to  his  the  said  testator's  wife  during  her  life, 
and  after  her  decease,  in  trust  for  his  said  younger 
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child  or  children,  his,  her,  or  their  executors  and       isS5. 
administrators,  in  equal  shares,  if  more  than  one,  and  vahdmjbub 
as  tenants  in  common.     And  the  said  testator  ap-  v* 

pointed  the  Respondents  T.  B.  Vandeleur  and  Crofton 
Fitz  Gerald  executors  of  his  said  will,  and  the  said 
Respondent  T.  B.  Vandeleur,  guardian  of  his  children 
until  they  should  respectively  attain  the  age  of  21  years. 

The  testator  died  on  the  9th  of  November,  1828, 
leaving  Lady  Frances  Vandeleur,  his  widow,  and  four 
children,  viz.,  the  Respondent  Crofton  Moore  Vande- 
leur, the  Appellant  Henry  Seymour  Moore  Vandeleur, 
his  only  other  son,  and  two  daughters,  viz.,  the 
Appellants  Anne  Frances  Vandeleur  and  Alice 
Stewart,  widow.  During  his  lifetime  he  paid  oflp  part 
of  the  sum  of  15,900/.  to  his  brothers  and  sisters, 
and  also  some  of  his  father's  debts,  and  some  of  his 
own  debts  contained  in  the  said  schedule,  and  de- 
clared  such  payments  to  be  in  ease  of  his  said  settled 
estate. 

In  January  1831,  a  bill  was  filed  by  the  Respondents 
T.B.  Vandeleur  and  Crofton  Fitz  Gerald,  the  executors, 
against  the  Respondent  Crofton  Moore  Vandeleur, 
and  the  Appellants  and  Lady  Frances  Vandeleur 
(since  deceased),  stating,  amongst  other  things,  that 
the  testator's  widow  and  younger  children  insisted 
that  the  debts  or  sums  paid  off  by  the  said  testator 
during  his  life,  he  being  tenant  for  life  only  of  the 
lands  charged,  should  still  be  considered  as  subsisting 
charges,  and  should  form  part  of  the  testator's  per- 
sonal estate,  but  that  the  Respondent  Crofton  Moore 
Vandeleur,  on  the  contrary,  insisted  that  such  payments 
were  made  in  exoneration  of  the  estates ;  and  as  to 
such  of  the  scheduled  debts  as  were  the  testator's  own, 
and  remaining  unpaid  at  his  death,  that  his  personal  « 

estate  was  the  primary  fund  liable  to  payment  of 
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18S5.       them.    And  the  bill  prayed  that  the  rights  of  the 

,,  ''""^'    '     several   parties  to   the  personal  estate  of  the  said 

V.         testator  might   be   declared,  and  the  trusts  ot  the 

VANDBLBUB.  j^gtator^s  said  will  as  to  his  personal  estate  might  be 

carried  into  effect. 

Answers  were  duly  put  in^  and  evidence  gone  into 
on  both  sides.  The  cause  was  heard  on  the  12th  of 
May  1832,  before  the  Lord  High  Chancellor  of 
Ireland,  and  by  the  decree  of  that  date  it  was  referred 
to  one  of  the  masters,  to  enquire  and  report  the  debts 
specified  in  the  schedule  annexed  to  the  settlement, 
and  to  report  whether  any,  and  which  of  them,  had 
been  paid,  by  whom  all  such  debts  respectively  were 
contracted,  whether  judgments  had  been  entered  on  any 
and  which  of  the  said  debts,  and  if  so,  whether  any,  and 
which  of  the  judgments  had  been  satisfied  or  directed 
so  to  be,  and  all  particulars  relating  to  such  debts. 

The  master  made  his  report  pursuant  to  the  said 
decree,  bearing  date  the  22d  of  June  1832,  and  set 
out  a  list  of  the  debts,  which  comprised,  amongst 
others,  the  following  items,  viz. :  No.  1.  Bond  and 
Warrant  of  John  Ormsby  Vandeleur  to  Mrs.  Dorothea 
Burton,  dated  9th  of  January  1796,  in  the  penalty  of 
2,400  /.  conditioned  for  the  pajnoaent  of  1,200  L 

No.  6.  Bond  of  John  Ormsby  Vandeleur  to  Mr. 
John  Daxon  in  the  penalty  of  6,800/.  conditioned 
for  the  payment  of  3,400  /. 

No.  8.  Bond  of  same  to  the  Rev.  Mr.  Whitty,  in 
the  penalty  of  1,000  /.,  conditioned  for  the  payment 
of  600  /. 

And  the  said  master  found  that  these  three  debts 

still  remained  unpaid,  and  that  the  sum  of  1,200  /., 

and  the  sum  of  3,400  /.,  and  the  sum  of  600  /.,  were 

^  all  debts  contracted  by  John  Ormsby  Vandeleur;  that 

on  the  first  no  judgment  had  been  entered  up,  but 
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that  on  the  two  last  judgments  had  regularly  been        i835. 
entered  up,  which  judgments  were  then  outstanding,  vakmlbub 

No  exceptions  were  taken  to  the  report,  and  it  was  «• 
duly  confirmed.  The  cause  was  heard  on  ftirther 
directions  before  the  Lord  Chancellor  on  several  days, 
and  on  the  25th  of  May  1833,  his  Lordship,  by  an 
order  of  that  date,  declared  that  as  to  such  of  the 
debts  and  charges  in  the  schedule  to  the  settlement 
of  1800  as  were  paid  off  by  the  said  testator  in  his 
lifetime,  the  same  were  not  subsisting  charges  on  the 
settled  estates,  but  that  the  same  were  paid  off  in  ease 
of  such  estates :  and  his  lordship  further  ordered  and 
declared,  that  as  to  the  sums  of  1,200  /.,  3,400  /.,  and 
600  /.  in  the  said  list  or  schedule  to  the  said  master's 
report  mentioned  and  found  to  have  been  debts 
contracted  by  John  Ormsby  Vandeleur,  and  to  be  still 
due  and  unpaid,  the  personal  estate  of  John  Ormsby 
Vandeleur  was  the  primary  fund  for  the  payment  of 
the  same,  and  the  plaintiffs  admitting  assets  in  their 
hands  sufficient,  after  the  payment  of  the  other  debts, 
funeral  expenses,  and  express  pecuniary  legacies 
bequeathed  by  the  will  of  John  Ormsby  Vandeleur, 
it  was  ordered  that  the  plaintiffs,  (the  Respondents 
T.  B.  Vandeleur  and  Crofton  Fitz  Gerald,)  out  of  the 
surplus  of  the  said  personal  estate  of  the  said  John 
Ormsby  Vandeleur,  should  pay  the  same,  and  it  was 
farther  ordered  that  the  plaintiffs  should  be  paid  their 
costs  in  said  cause  out  of  the  personal  estate  of  the 
said  John  Ormsby  Vandeleur,  and  that  the  several 
defendants  should  abide  their  own  costs.  This  was 
the  order  now  appealed  from. 

Mr.  Pemberton  and  Mr.  Knight  for  the  Appellants  : 
— It  is  clear  that  the  real  estate  is  not  exonerated  from 
the  payment  of  these  debts.  If  there  had  been  an 
actual  incumbrance  on  the  estates  when  the  settle- 
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1835.  ment  was  made,  the  effect  of  it  would  have  been  to 
VandblT  b  ™^^^  *^^  estate  settled  the  primary  fund  out  of  which 
V.  the  incumbrance  must  be  paid.  That  is  in  principle 
'  the  same  as  the  present  case.  Is  there  any  distinction 
between  such  words  in  a  settlement  and  in  a  will? 
There  is.  In  a  will,  the  words  of  a  testator,  indi- 
cating his  own  intention,  govern  every  thing.  A 
settlement  is  to  be  construed  like  any  other  contract. 
The  Respondent  here,  Crofton  Vandeleur,  clidms  as 
a  purchaser.  What  has  he  bought?  In  answering 
that  question,  it  is  important  to  bear  in  mind  the 
distinction  between  a  deed  of  settlement  and  a  will. 
If  this  estate  had  been  sold  subject  to  an  incumbrance 
upon  it,  he  would  have  been  liable  to  pay  the  incum- 
brance. Why  ?  Because  he  could  only  take  what  he 
had  paid  for. — [Lord  Plunkett :  The  difference 
between  the  case  of  a  will  and  that  of  a  deed  is,  that 
one  is  a  contract  and  the  other  is  not.] — And  the 
present  is  clearly  a  case  of  contract,  for  the  consider- 
ation is  marriage  and  a  sum  of  money,  and  the  estates 
are  taken  subject  to  the  burdens  already  existing  on 
them.  This  case  is  the  same  in  principle  as  that  of 
Noel  V.  Noel,  (a)  The  debts  here  were  not  such  as 
could  ever  have  been  properly  charged  on  the  per- 
sonal estate.  In  that  case  Lord  Redesdale,  adverting 
to  a  similar  circumstance,  said :  (ft)  "  Looking  at  the 
original  constitution  of  the  debt  itself,  I  think  a  great 
doubt  might  be  raised  whether  it  ever  was  a  debt 
upon  the  personal  estate,  I  mean  a  debt  which  any 
person  but  a  creditor  had  a  right  to  demand  as 
against  the  personal  estate ;  for  a  creditor  may  have 
a  right  to  demand  a  debt  against  the  personal  estate, 
which  the  heir  at  law  or  devisee  of  the  real  estate 
may  not  have  a  right  to  require  to  be  paid  out  of  the 
personal  estate  in  exoneration  of  the  real  estate.  Thus, 

(a)  la  Price,  214.  (b)  lb.  p.  303. 
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for  instance,  if  a  real  estate  comes  to  a  man  subject  to       1835. 
a  mortgage,  and  upon  transfer  of  that  mortgage  that  vandblbdr 
person  covenants  for  the  payment  of  the  mortgage  « 

money,  (which  he  must  do  in-order  to  obtain  the  loan 
from  the  person  who  takes  the  mortgage,)  that  is  not 
a  debt  which  is  to  be  paid  out  of  his  personal  estate, 
in  exoneration  of  his  real  estate,  for  the  benefit  of  the 
heir  at  law,  because  the  debt  was  not  originally  his 
debt."  The  principle  of  that  case  must  govern  the 
present.  The  language  of  the  settlement  here  is  even 
stronger  than  in  that  case.  The  terms  of  the  proviso 
are  too  strong  to  admit  of  doubt;  they  make  the 
estates  directly  chargeable  with  the  portions  for  the 
settlor's  brothers  and  sisters,  and  with  the  debts  stated 
in  the  schedule.  The  covenant  for  further  assurance 
contains  expressions  equally  strong.  This  direct 
charge  on  the  real  estate  is  a  clear  exoneration  of  the 
personalty.  Yet  the  decision  of  the  court  below  has 
destroyed  the  charge  thus  directly  fixed  on  the  real 
estate,  and  has  fixed  it  on  the  personal  estate,  which 
was  not  before  liable.  That  decision  is  not  maintainable. 

Mr.  Jacob  and  Mr.  Parry  for  the  Respondents : — 
The  terms  of  this  settlement  are  not  so  expressed  as  to 
exonerate  the  personal  estate.  It  is  doubtful  whether 
such  was  the  intention  of  the  settlor  at  the  time  of 
making  the  settlement,  and  it  is  clear  that  such  was 
not  his  intention  at  the  time  of  making  his  will.  The 
evidence  shows  that  the  testator  had  paid  oflP  several 
of  the  debts  mentioned  in  the  schedule  with  the  view 
of  relieving  the  estate  of  his  eldest  son.  The  argu- 
ment on  the  other  side  supposes  that  this  settlement 
was  to  operate  as  a  contract  of  indemnity  to  the 
personal  estate.  It  has  no  such  operation.  The  very 
terms  of  the  settlement  show  that  such  was  not  the 
intention  of  the  parties.     There  is  no  power  given  to 
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1835.  trustees  to  raise  funds  for  the  payment  of  the  debts  of 
VAifDBLBxjR  *^^  settlor.  There  would  have  been  such  a  power  if 
V.  the  real  estate  was  meant  to  be  charged  with  those 
debts.  The  covenant  against  incumbrances  does  not 
bind  the  estate  for  the  purpose  supposed ;  it  was  neces- 
sary at  the  time,  because  it  was  intended  that  these 
incumbrances  should  be  at  once  paid  off.  Suppose 
the  testator  had  been  insolvent,  can  it  be  said  that  the 
bond  creditors  could  have  claimed  against  the  settled 
estates  ?  Certainly  they  could  not,  for  the  charges  on 
those  estates  were  not  created  for  the  benefit  of  the 
creditors.  The  case  of  Noel  v.  Noel  is  essentially 
different  from  the  present.  That  was  a  case  arising 
merely  on  the  equity  of  redemption,  and  no  trustees 
were  required  there,  for  the  mortgagees  had  their  own 
remedy  in  their  own  hands.  [Lord  Plunkett :  Lord 
Redesdale  in  that  case  seemed  to  think  that  a  purchaser 
for  money,  and  a  person  c(»ming  in  under  a  marriage 
settlement,  stood  in  the  same  situation. 

Lord  Brougham  asked  the  Appellants'  counsel,  how 
they  proposed  that  the  estates  should  be  charged  in 
exoneration  of  the  personal  property. 

Mr.  Pemberton  answered,  that  he  should  ask  for 
the  real  estate  to  be  made  liable  for  whatever  the 
personal  estate  had  paid  to  creditors  under  the  decree 
exonerating  the  real  estate,  which  was  the  first 
charged  by  the  settlement. 

The  Counsel  for  the  Respondents  continued  : — In 
the  case  of  Duke  of  Ancaster  v.  Mayer  (c).  Lord 
Commissioner  Ashurst,  in  delivering  the  opinion  of 
the  Court,  referred  to  Walker  v.  Jackson  (rf),  where 
Lord  Hardwicke  said>  the  general  rule  is,  that  the 

^    (c)  1  Brown's  Chan.  Cag.  454.  (rf)  3  Atk.  624. 
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personal  estate  shall  be  first  applied ;  and  the  Lord       1833. 
Commissioner    added,    "  unless    there    are   express  vakdblbdk 
words  or  a  plain  intent  to  the  contrary."     The  case         «• 

V  A  TffTllgT.lgTTtt 

afterwards  came  before  Lord  Chancellor  Thurlow^ 
when  his  lordship  said,  "  it  would  be  highly  advan- 
tageous to  property,  if  there  was  a  settled  rule  where 
the  personalty  should  be  applied  to  the  payment  of 
debts,  and  where  it  should  be  exempted  from  them. 
One  step  had  been  taken  towards  sucharulebyits being 
laid  down,  that  charging  the  real  estate  in  any  way,  is 
not  of  itself  an  exemption  of  the  personal  estate ;  that 
the  personal  estate  being  the  fund  first  liable,  where  it  is 
to  be  aided  by  either  a  legal  or  an  equitable  fund,  it  must 
be  in  the  first  place  applied.  I  have  always  under- 
stood that  in  order  to  exempt  the  personal  estate,  the 
testator  must  express  an  intention  so  to  do,  I  there- 
fore take  the  rule  to  bci  that  neither  the  charge  of 
the  debts  upon  the  real  estate,  nor  the  gift  of  the 
personal  is  sufficient  of  itself  to  exempt  it."  In  Tait 
V.  Lord  Northwick  (e),  it  was  held,  that  the  personal 
estate  is  the  natural  fund  for  the  debts,  and  can  only 
be  exempted  by  the  intention  to  exempt  it,  expressed 
in  the  will ;  a  charge  upon  real  estate,  however 
anxiously  created,  is  not  of  itself  sufficient.  In  Serle 
V.  St  Ehy  (f)y  this  rule  was  carried  still  further. 
There  a  testator  devised  his  lands  in  D.  to  an  infant  at 
her  age  of  21,  subject  to  the  incumbrances  thereupon, 
and  the  rents  during  the  infancy  to  be  paid  to  her 
fiaither,  and  devised  all  his  other  lands  to  trustees  to 
pay  his  debts ;  the  lands  in  D.  being  mortgaged,  it 
was  held,  that  the  mortgs^e  should  be  discharged 
by  the  monies  arising  from  the  sale  of  the  other 
lands. 

(e)  4  Vc8.  8i6. 

(/)  a  P.  Wms.  386.    S.  C.  a  Eq.  Gas.  Ab.  375. 
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1 W5.  Mr.  Pemherton  in  reply  : — There  is  not  one  of  the 

Vandblbub  ^^*^^®  ^^*^^  ^^  *^^  other  side  which  can  govern  the 
«.  present.  The  case  of  Serh  v.  St.  Eloy  never  met  with 
*  the  approbation  of  the  profession — [Lord  Brougham : 
Mr.  Cox,  in  his  edition  of  Peere  Williams,  says  {g\ 
that  that  case  was  affirmed  upon  appeal,  but  he 
mentions  it  as  one  that  was  not  always  approved  of  (A).] 
— In  that  and  the  other  cases,  the  question  arose  upon 
wills,  and  the  distinction  between  wills  and  deeds  of 
settlement  has  already  been  pointed  out.  The 
subsequent  declarations  of  the  testator  cannot  affect 
the  construction  of  the  settlement.  The  case  of  the 
Duke  of  Ancaster  v.  Mayer  does  not  apply  to  the 
present ;  the  circumstances  are  totally  different ;  and 
the  present  case  must  be  governed  entirely  by  the 
case  of  Noel  v.  Noelj  in  which  the  principle  acted 
upon  was,  that  a  settlement  makes  the  real  estate 
primarily  liable  for  those  debts  charged  as  in  this 
manner  upon  it. 

Lord  Brougham : — ^The  case  of  Noel  v.  Noel  is 
certainly  one  of  considerable  importance,  and  its  appli- 
cation to  the  present  deserves  to  be  fully  considered. 

Lord  Plunkett : — At  the  time  I  made  the  order  now 
appealed  from,  I  felt  considerable  difficulty  upon  the 
subject.  After  a  careful  examination  of  the  case,  I 
pronounced  the  decree,  but  I  felt  doubtful  whether 
it  was  right  or  not,   I  therefore  desired  that  there 

(g)  3  P.  Wins.  386  n. 

Qi)  The  Attorney-General,  in  arguing  the  case  of  Tweedcde  ▼.  Co* 
veniryy  says,  (1  Bro.  Chan.  Cas.  252)  that  the  case  of  Serle  v.  St.  EUn/ 
is  not  accurately  reported,  '^  that  subsequent  to  the  devise  of  the 
estate  subject  to  the  incumbrances  upon  it,  the  devise  of  other 
lands  was  to  pay  aU  his  debts,  though  the  word  aU  is  omitted  in  the 
report." 
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should  be  a  further  examination  into  the  case.     Noel       1835. 
V.  Noel  was  mainly  relied  on,  in  the  argument  in  the  vandblbur 
Court  below,  and  I  felt  it  to  be  a  serious  thins:  to  »• 

come  to  a  conclusion  opposite  to  that  of  Lords  JSldon 
and  Redesdale ;  but  still  that  case  did  not  appear  quite 
to  govern  the  present. 

Judgment  postponed  (i). 


Lord  Brougham: — My  Lords,  there  was  a  case  of  May«6. 
Vandeleur  v.  Vandeleur,  which  stood  over  for  judgment 
on  appeal  against  an  order  of  the  Lord  Chancellor  of 
Ireland.  The  case  was  this:  John  Ormsby  Vandeleur 
being  seised  in  fee  simple  of  estates  in  the  counties 
of  Limerick  and  Clare,  on  his  marriage,  in  1800,  with 
the  Lady  Frances  Moore,  in  consideration  of  that 
marriage,  and  of  6,000  Z.,  her  portion,  conveyed  those 
estates  to  trustees  in  trust  for  himself  for  life,  and 
after  his  decease  for  two  terms  to  raise  younger 
children's  portions,  and  to  secure  a  jointure  for  his 
widow,  remainder  in  strict  settlement  for  the  first 
and  other  sons  of  the  marriage,  with  remainder  to  the 
settlor  in  fee.  A  proviso  is  expressly  added  to  the 
following  effect : 

"  Provided  always,  and  it  is  hereby  declared  and 
agreed,  by  and  between  the  parties  to  these  presents, 
that  all  and  every  of  the  said  towns,  lands,  tenements, 
hereditaments,  and  premises,  hereby  granted  and 
conveyed,  shall  in  the  first  place  stand  and  be  charged 

(t)  See  very  learned  notes  by  Mr.  Cox  on  this  subject,  intro- 
duced in  the  cases  of  Hotioel  v.  Price,  i  P.  Wms.  294,  and  Evelyn  v. 
Evdtfn,  2  P.  Wms.  664 ;  and  see  also  a  recent  case  where  it  was 
held  that  an  intention  to  exempt  personal  estate  need  not  be  so 
manifested  that  every  person  must  admit  it ;  it  is  quite  sufficient  if 
it  be  80  expressed  as  to  convince  the  Judge  who  has  to  adjudicate 
upon  it.    Booth  v.  Bbtnddl,  1  Meriv.  193.  sio. 
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1835.  and  chargeable,  and  the  same  are  hereby  declared  to 
Vandbmub  ^^  charged  with  the  several  sums  due  for  the  portions 
V.  of  the  brothers  and  sisters  of  the  said  John  Onnsby 
Vandeleur,  amounting  to  the  sum  of  16,900/.,  and 
also  with  the  judgments  and  bonds  hereinafter  men- 
tioned, and  which  several  sums  are  particularly  set 
forth  in  a  schedule  hereunto  annexed,  and  amount  to 
the  sum  of  1 2,700  Z." 

A  covenant  follows  against  incumbrances  with  the 
exception  of  "  the  several  sums  due  by  judgment  or 
bond  to  the  diflTerent  persons  in  the  schedule  hereunto 
annexed,  amounting  in  the  whole  to  the  sum  of 
12,700/. :  And  also  other  than  and  except  the  sum 
of  15,900/.,  the  portions  due  to  the  brothers  and 
sisters  of  the  said  John  Onnsby  Vandeleur,  with  all 
and  every  of  which  said  several  sums  the  said  lands 
are  hereby  charged." 

There  is  also  a  covenant  for  further  assurance,  but 
with  the  like  exception.  It  runs,  "  except  as  before 
excepted,"  referring  to  the  exception  in  the  preceding 
covenant.  What  the  settlor  may  have  done  after- 
wards signifies  not.  Nevertheless  he  showed  that  he 
consented ;  he  had  burthened  his  settled  estates 
with  the  debts,  for  on  paying  off  part  of  the  portions, 
15,900/.,  of  his  brothers  and  sisters,  and  also  part  of 
the  debts  in  the  schedule,  12,700/.,  he  declared  such 
payments  to  be  in  ease  of  the  settled  estates.  It  is 
further  to  be  observed,  that  part  of  the  debts  in  the 
schedule,  and  part  of  those  paid  off,  were  contracted 
by  the  settlor's  father,  and  part  were  his  own  debts. 

A  bill  having  been  filed  by  the  executors  of  J.  0. 
Vandeleur  against  his  eldest  son  and  the  younger 
children  and  the  widow,  to  have  the  rights  of  the 
parties  declared,  the  trusts  of  the  will  carried  into 
effect,  and  the  necessary  accounts  taken,  and  an  answer 
having  been  put  in  by  the  defendants,  it  was  referred 
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to  the  master  to  ascertain  what  debts,  in  the  schedule  1  s$5. 
comprised,  remained  unpaid,  and  by  whom  these  were  *  ' 
contracted.  The  master  reported  that  there  were  _  v. 
three  bonds  unpaid,  one  for  1,200  Z.,  one  for  3,400  Z., 
and  one  for  500  Z.,  in  all  of  which  J.  O.  Vandeleur  was 
the  obligor;  the  two  last  only  being  secured  by  judg- 
ments, the  first  by  a  warrant  on  which  no  judgment 
had  been  entered  up.  This  report  being  confirmed, 
the  question,  which  alone  was  agitated  between  the 
parties  below,  and  is  in  contest  before  your  Lordships, 
came  before  the  Lord  CJiancellor  of  Ireland  for  his 
decision,  namely,  whether  the  estates  which  the  eldest 
son,  Crofton  Moore  Vandeleur,  took  under  the  settle- 
ment, were  so  charged  with  the  debts  in  the  schedule 
reported  still  due  to  the  amount  of  5,100/.  that  they 
fell  upon  him,  or  whether  these  debts  were  a  charge 
on  the  personal  estate,  to  be  borne  by  that  estate  alone 
in  exoneration  of  the  realty.  His  Lordship  held  that 
the  personalty  being  the  fund  primarily  liable,  must 
exonerate  the  real  estate,  and  that  the  surplus  of  the 
personal  estate  should  be  so  applied  after  payment  of 
other  debts  not  in  the  schedule,  funeral  expenses  and 
express  pecuniary  legacies.  His  Lordship  did  not 
allow  any  parties  the  costs  except  the  plaintiffs,  the 
executors,  who  were  to  be  paid  out  of  the  personal 
estate. 

This  decree  is  brought  here  by  appeal,  the  noble 
and  learned  Lord  who  made  it  having  expressed 
considerable  doubts  respecting  the  question,  and 
having  recommended  that  the  opinion  of  this  house 
should  be  taken  upon  it. 

I  am  of  opinion  that  the  decree  is  erroneous,  and 
ought  fo  be  reversed,  except  as  regards  the  costs  of 
the  suit  below. 

As   between   volunteers  there   can  be   no   doubt 

VOL.  III.  H 
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1835.  whatever  of  the  rule.  The  personal  estate  b  primarily 
liable,  and  must  relieve  the  real,  on  which  debts  are 
V.  charged,  unless  they  have  been  charged  on  that 
*  realty  exclusively  in  exoneration  of  the  personalty. 
This  exclusive  charge  may  be  either  in  express  terms 
Of  by  manifest  intaition,  gathered  from  construction, 
the  intention  of  the  testator  being  the  sole  rule ;  uid 
even  if  the  parties  here  were  to  be  considered  as 
equally  volunteers,  we  should  be  entitled  to  examine 
the  instrument  in  question,  with  the  view  of  ascer- 
taining whether  or  not  the  personalty  was  intended 
to  be  exonerated.  Hence,  this  case  may  be  regarded 
in  two  lights :  first,  as  if  the  question  lay  between 
volunteers,  and  next,  upon  the  ground  of  the  holder 
of  the  estates  being  a  purchaser  under  the  settlement. 
First :  If  we  had  the  case  of  volunteers  to  consider, 
the  question  would  turn  upon  the  intention  of  the 
settlor  to  relieve  the  personal  estate,  and  charge  the 
real  estate  exclusively.  Has  he  shown  such  an 
intention  in  this  case  ?  The  words  are  strong.  The 
estates  are  declared  to  be  in  the  first  place  charged 
with  the  debts  which  were  set  forth  in  a  schedule  for 
the  purpose  of  i^ecifying  to  what  charge  precisely 
the  settled  estates  are  to  be  subject ;  what  burthen 
they  are  to  bear.  In  the  covenants  too  he  excepts 
these  same  debts.  He  covenants  that  for  the  objects  of 
the  settlement  the  estates  are  free,  discharged,  and  saved 
harmless  against  all  debts  and  charges,  except  the  join- 
ture of  his  mother,  and  except  the  debts  scheduled,  and 
he  covenants  for  further  assurance,  but  not  against  the 
debts  scheduled.  It  may  be  observed  too,  on  the 
principle  of  nosdtvar  e  sacib^  that  the' only  exceptions 
besides  these  debts,  are  those  of  the  family  debts,  or  bro- 
thers'and  sisters' portions,  and  mother's  jointure,  both 
of  which  are  unquestionably  charged  on  the  real  estates, 
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and  on  these  (mly,  the  personalty  having  nothing  to  do       iS35. 
with  them.     But  for  the  exception  in  these  covenants  va«d»leuii' 
for  quiet  enjoyment  and  further  assurance,  the  per-         ^ 
sonal  estate  would  have  been  liable  in  respect  of  those 
incumbrances,  as  well  as  in  respect  of  a  deficient  con* 
veyance.     What  then  is  the  object  of  the  exception  ? 
Plainly  to  exempt  the  personal  estate  from  eventual 
burthen,  in  the  one  case,  and  certain  liability,  in  the 
other,  of  and  to  the  debts  thus  owing.    There  seems, 
therefore,  Bome  reason  to  hold  that,  even  regarded  as 
the  case  of  volunteers,  the  personalty  might  be  held 
to  be  exonerated  in  the  peculiar  circumstances  of  this 
settlement.     But  the  other  is  the  principal  ground  of 
my  opinion. 

Secondly,  the  tenant  last  in  possession  takes  under 
the  settlement,  and  he  takes  as  a  purchaser.  Suppose 
Mr.  Vandeleur  had  sold  his  estate  and  left  it  charged 
with  the  debts  in  the  hands  of  the  purchaser,  it  is  plain 
that  the  purchaser  would  have  been  liable,  not  only 
to  pay  the  creditors  if  they  had  gone  against  them, 
but  if  they  had  gone  against  the  executors  or  other 
personal  representatives  of  the  vendor,  the  purchaser 
would  have  been  liable  to  repay  whatever  was  thus 
obtained.  Now  how  is  this  different  from  the  present 
case? 

It  is  said  that  the  purchaser  must  have  been  liable,  be- 
cause he  would  have  paid  so  much  less  price  for  an  estate 
80  much  the  less  valuable  as  the  charge  amounted  to* 
In  all  probability  he  would  have  done  so,  but  it  is  not 
of  necessary  consequence ;  he  might  have  had  the 
caprice  of  paying  the  same  price,  and  still  the  estate 
would  have  been  liable  in  his  hands,  and  at  all  events 
this,  the  diminished  price,  is  an  accident  and  not  a 
circumstance  essential  to  the  question,  and  which  can 
govern  its  results.     The  settlor,  when  he  leaves  the 
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1 855v       estate  charged,  means  to  give  so  much  less,  means  to 
Vandeleur  P^*  ^^  settlement  so  much  less  property.     Can  we 
,,     »•         say  that  this  is  not  considered  by  him  in  his  settlement? 
*  He  would  answer,  "  Had  I  not  charged  the  debts  on- 
those  two  estates,  I  should  only  have  put  the  limerick 
one  in  settlement  and  have  left  out  the  Clare  one 
altogether,  in  which  case  I  might  have  sold  it  and 
paid  the  debts."     But  is  it  quite  correct  to  say  that 
the  objects  of  the  settlement  do  not  gain  less  in  the 
bargain,  in  consideration  of  the  estate  being  charged  T 
On  the  contrary,  may  it  not  be  considered  that  if  they 
had  been  free  the  Lady  Frances  Moore's  portion  would 
have  been  more  than  600  /.,  or,  that  if  they  had  been 
free,  and  so  the  eldest  child  had  been  better  off,  her 
Ladyship  would  have  been  satisfied  with  a  smaller 
jointure.      The  whole  transaction   must  be   viewed 
together,  and  all  the  provisions  are  parts  of  one  scheme 
or  plan,  or  arrangement.     But  it  is  quite  enough  to 
say,  that  the  amount  of  what  is  given  on  either  side, 
never  can  enter  into  an  argument  in  the  consideration 
of  a  settlement,  because  the  purchasers  under  it  take 
not  as  paying  any  price,  but  in  a  wholly  different 
way.     They  execute  then  their  part  of  the  considera- 
tion, as  it  were  through  the  parties  to  the  marriage 
contract ;  the  settlor  was  here  one  of  these,  and  he 
expressly  gives  the  estates  subject  to  the  debts,  and 
thereby  makes  the  issue  of  the  marriage  take  only  so- 
much  as  remains  after  payment  of  them.     No  con- 
ceivable distinction  can,  therefore,  be  taken  between 
such  a  person  and  a  purchaser  under  a  settlement.   The 
one  is  as  little  a  volunteer  as  the  other.     The  simplest 
and  plainest  view  of  this  case  seems  to  be  this  :   What 
did  the  settlor  convey  ?    What  did  he  put  into  tlie 
settlement  of  real  estate?     Was  it  the  whole  estate,  or 
was  it  only  these  estates,  after  deducting  certain  de))ts 
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in  the  schedule  ?     That  the  amount  of  these  remains        1 835. 
undetermined  till  his  death,  because  he  might  pay    vandbleur 
part  (as  he  did  in  point  of  fact),  makes  no  difference.    „     «• 

Vamdeleixr* 

It  only  makes  the  deduction  an  uncertain  sum,  the 
thing  deducted  a  sum  uncertain  in  amount  during  his 
life  ;  but  the  thing  in  respect  of  which  the  deduction 
was  to  be  made,  was  quite  certain  all  the  while ;  it 
was  the  debts  scheduled  to  such  amount  as  might 
remain  of  them  unpaid;  that  is,  whatever  of  these 
debts  scheduled  remained  such,  remained  in  existence 
as  debts  on  his,  the  settlor's,  decease.  Lastly,  it  seems 
impossible  to  allow  this  demand  on  the  equities  of  the 
parties  to  be  affected,  by  anything  that  was  done  by 
the  settlor  after  his  marriage.  All  rights  must  be 
taken  to  be  as  they  were  established  at  the  date  of  the 
conveyance,  otherwise  a  party  might  alter  the  rights 
of  others,  by  things  done  after  the  contract  was  com- 
pleted. Hence,  neither  any  directions  in  his  will,  nor 
the  state  of  his  affairs  at  his  decease,  could  possibly 
alter  the  construction,  always  of  course  excepting  the 
circumstance  of  his  paying  off  the  debts,  for  that  is 
expressly  contemplated  by  the  word  "  debts,"  on  which 
the  whole  is  grounded  by  the  nature  of  the  charge. 
And  this  last  observation  applies  not  merely  to  any 
arrangement  and  right  to  be  raised  upon  the  exonera- 
tion of  the  personalty,  by  express  words  in  the  will, 
in  so  far  as  one  of  the  scheduled  debts  is  concerned, 
and  none  other  ;  a  proviso  which  plainly,  never  could 
prove  anything,  because  whatever  impression  the 
testator  and  the  settlor  might  have  had  on  his  mind 
when  he  made  his  will,  the  only  question  is,  what  he 
did  convey  before  by  his  settlement ;  but  the  obser- 
vation applies  also  to  the  whole  argument  for  the  view 
taken  on  the  decree,  because  that  view  proceeds  upon 
the  principle  of  the  personal  estate  continuing  liable 
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1835.      at  the  testator's  death,  and  so  exonerating  the  real 

VAt^uB  assets  descended. 

9.  The  cases  of  Noel  v.  Noel  (o),  and  Waring  v.  Ward{b)i 

contam  matter  confirmmg  the  view  which  I  have  felt 
it  necessary  to  take  of  this  question,  though  they  do 
not  come  up  to  absolute  decisions  upon  the  point. 

I  have,  therefore,  humbly  to  move  your  Lordships, 
that  the  decree  appealed  from  be  in  part  reversed,  and 
that  it  be  declared  that  the  debts  in  the  schedule 
reported  unpaid  at  the  testator's  death,  be  and  stand 
as  a  burthen  on  the  settled  estates,  in  the  counties  of 
Limerick  and  Clare,  and  that  the  personal  estate  of  the 
testator  in  the  hands  of  the  executors  (plaintiffs  in  the 
suit  below),  be  exonerated  therefrom.  In  other  respects 
this  decree  ought  to  stand,  and  no  parties  have  any 
costs  except  the  executors  (plaintiffs),  who  are  to  have, 
according  to  the  decree,  their  costs  out  of  the  personal 
estate,  and  also  they  are  to  have  the  costs  of  their 
appeal  out  of  the  same  fund. 

May  15.         The  judgment  of  the  House  of  Lords  was  afterwards 
entered  in  the  minutes  in  the  following  form : 

It  was  this  day  ordered  and  ctdjudgedy  that  so  much 
of  the  decree  complained  of  as  declares  the  personal 
estate  to  be  the  primary  fund  for  payment  of  the 
several  sums  of  1,200/.,  8,400/.  and  500/.  therein 
mentioned,  be  and  the  same  is  hereby  reversed :  and 
it  is  further  ordered  that  the  executors,  the  plaintiffs, 
are  to  havq  their  costs  of  the  suit  in  the  Court  of 
Chancery  (Ireland)  out  of  the  personal  estate  according 
to  the  directions  of  the  said  decree,  and  that  they  do 
also  have  their  costs  of  this  appeal  out  of  the  same 
estate. 

(a)  i«  Price,  214. 

ifi)  7  V^es.  332.    The  observations  particularly  referred  to  are  to 
be  found  at  pp.  336-^ 
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APPEAL  ,835. 

March  IT. 


FROM   THE   COURT   OF   CHANCERY. 

John  Harcourt  Powell       .     -     -    -    Appellant. 
Anna  Grigbt Respondent. 

By  a  marriage  settlement,  certain  freehold  lands^  together  WUl^contirucn 
with  the  mansion-house  and  park  of  the  settlor,  were  given  Re^^charge. 
to  trustees  to  pay  to  the  settlor's  wife,  if  she  should  survive 
him,  1,000/.  a  year  clear  from  all  deductions  whatever. 
The  settlor  by  his  mil  confirmed  the  settlement,  and  gave 
the  mansion-house  and  park  to  his  veife  for  life,  remainder 
to  his  nephew,  to  whom  he  also  gave  his  copyhold  estates 
in  England  and  his  estates  in  Pennsylvania,  the  latter 
free  from  all  incumbrances  whatever :  he  created  two  rent- 
charges,  payable  out  of  his  real  estates  in  England.  Held, 
that  the  devise  to  the  wife  of  the  lands  charged  by  the 
settlement  was  not  intended  to  merge  the  charge  in  the 
settlement,  and  that  she  was,  therefore,  entitled  to  enjoy 
the  mansion-house  and  park  without  any  deduction  being 
on  that  account  made  from  the  annuity,  which  was  to  be 
raised  entirely  out  of  the  other  English  estates  held  by  the 
nephew. 


By  Indentures  of  Settlement^  dated  28th  and 
29th  of  December  1826,  executed  in  contempla- 
tion of  the  marriage  of  Joshua  Grigby,  then  of 
Drinkstone,  in  the  county  of  Suffolk,  with  the 
Respondent,  Anna  Grigby,  then  Anna  Crawford, 
spinster,  after  reciting  the  intended  marriage,  &c., 
it  was  witnessed  that  in  consideration  thereof, 
and  for  making  a  provision  for  the  Respondent, 
should  she  survive  her  husband,  he  did  grant,  &c., 
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1835.  unto  certain  persons  therein  named,  the  mansion- 
^^  house  in  which  he  then  lived,  and  divers  freehold 
V.  lands,  with  the  park,  &c.  (expressly  excluding  his 
copyhold  property),  to  hold  the  same,  with  their  ap- 
purtenances, to  the  use  of  Joshua  Grigby,  and  his 
assigns,  for  his  life,  without  impeachment  of  waste ; 
and  after  his  decease,  to  the  use  and  intent  that  the 
Respondent,  and  her  assigns,  in  case  she  should  sur* 
vive  him,  should,  from  and  immediately  after  his 
decease,  during  her  natural  life,  receive  and  take, 
out  of  the  said  hereditaments  and  premises,  one  an- 
nuity of  1,000/.  free  and  clear  of  and  from  all  taxes 
and  deductions  whatsoever,  in  full  of  her  jointme, 
and  in  lieu  of  dower ;  and  if  it  should  happen  that 
the  said  annuity  of  1,000  /.,  or  any  part  thereof,  should 
be  behind  and  unpaid  for  the  space  of  thirty  days,  it 
should  be  lawful  for  the  Respondent  to  enter  and  dis- 
train on  any  part  of  the  premises  mentioned,  or  to 
enter  and  hold  the  same,  and  to  take  the  rents  and 
profits  thereof,  and  of  every  part  thereof,  until  she 
should  be  satisfied  the  annuity  of  1,000/.  and  all 
arrears  thereof,  and  also  so  much  thereof  as  should 
accrue  or  grow  due  during  such  time  as  the  Respon- 
dent should  continue  in  the  possession  of  the  same 
premises  after  such  entry,  together  with  such  costs, 
&c.,  as  should  be  occasioned  by  the  non-payment 
thereof,  and  subject  to,  and  charged  with  the  said 
yearly  rent  or  sum  of  1,000/.  and  the  means  and 
remedies  thereinbefore  provided  for  recovery  thereof, 
to  the  trustees  for  the  term  of  99  years,  for  the  fur- 
ther and  better  securing  the  payment  of  the  annuity 
of  1,000/.,  as  the  same  should  become  due  unto  the 
Respondent  at  the  times  appointed,  for  which  a  power 
was  given  to  the  trustees  to  levy  the  arrears  or  to 
"W)rtgage   the  premises  for   payment   of  the  same. 
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The  manrii^  was  duly  solemnized  shortly  af^       iS95. 
the  execution  of  the  settlement  ^' 

On  the  10th  of  February  1 829,  Joshua  Grigby  made  ^  «^- 
his  last  will  and  testament,  duly  executed  to  pass  real 
estates.  The  will  contained  the  following  among 
other  provisions : — "  I  give  and  devise  unto  my  wife, 
Anna  Grigby,  and  her  assigns,  for  and  during  the 
term  of  her  natural  life,  all  that  my  mansion-house, 
with  the  yards,  gardens,  stables,  coach-houses,  and 
appurtenances  now  in  my  own  occupation,  at  Drink- 
stone  aforesaid,  and  also  all  that  my  park  thereto ; 
and  I  direct  that  trees  and  timber  shall  be  cut  down 
off  my  estates  in  the  parishes  of  Hawstead,  Hessett, 
and  Drinkstone,  and  sold  to  pay  the  expense  of  any 
repairs,  painting  or  glazing,  which  in  the  opinion  of 
the  said  Anna  Grigby,  shall  at  any  time  be  required 
for  any  of  the  said  hereditaments  so  given  and  devised 
to  her  for  life ;  also  for  the  expense  of  insurance  of 
the  said  premises  from  fire,  which  I  direct  shall  be 
done,  and  that  my  nephew  John  Harcourt  Powell 
(being  the  Appellant)  or  his  heirs,  executors  or  ad- 
ministrators shall  point  out,  at  proper  times,  what 
trees  shall  be  felled  for  those  purposes,  and  if  he  or 
they  neglect,  or  refuse  to  do  so  for  one  month  after 
notice  in  writing  shall  be  given  to  him  or  them,  then 
the  said  Anna  Grigby  shall  cause  to  be  cut  down,  and 
sell  such  trees  as  she  shall  think  proper  for  those  pur- 
poses, and  I  co^iirm  the  settlement  made  on  my  mar- 
riage with  my  present  wife.  And  I  give  and  devise, 
and  direct  to  be  paid  out  of  all  the  rest  of  my  real 
estates  in  Suffolk,  unto  my  sister  Charlotte  Grigby, 
during  her  life,  220/.  a  year,  to  be  paid  by  equal  pay- 
ments, the  1st  day  of  January,  April,  July  and  Octo- 
ber, free  of  all  charges.  I  direct  that  a  yearly  sum  of 
15/.  be  paid  by  the  aforesaid  payments,  to  the  widow 
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1835.  of  Thomas  Eaves,  my  bailiff,  for  her  life,  and  that  she 
PowKLL  ^  permitted  to  live  without  rent  in  the  house  she 
V,  now  resides,  and  subject  to  those  two  annuities,  and 
other  conditions  above  specified,  I  give  and  devise  all 
my  real  estates  in  England,  from  and  immediately 
after  my  death,  and  also  all  the  above-mentioned 
hereditaments  so  given  to  my  said  wife  for  her  life, 
and  from  and  after  her  decease  unto  my  said  nephew 
John  Harcourt  Powell,  his  heirs  and  assigns  for  ever ; 
also  I  give  and  devise  unto  the  said  John  Harcourt 
Powell,  and  his  heirs  for  ever,  all  my  estate  in  the 
State  of  Pennsylvania,  without  any  incumbrance  or 
restriction  whatsoever ;  and  I  give  and  devise  to  my 
said  nephew,  John  Harcourt  Powell,  and  his  heirs,  all 
and  every  my  trust  estates,  messuages,  lands^  and  he- 
reditaments, and  all  my  mortgages  in  fee,  to  hold  the 
same  according  to  the  respective  trusts,  natures,  and 
tenures  thereof;  and  I  direct  that  all  my  paintings 
and  portraits  in  my  house  at  Drinkstone,  be  enjoyed 
with  the  same  by  my  wife  for  life,  and  after  her  death 
to  go  with  the  house,  and  subject  to  the  payment  of 
my  debts  and  the  expenses  of  carrying  this  my  will 
into  effect.  I  give  and  bequeath  all  my  household 
ftimiture,  plate,  linen,  china,  wine,  stores,  all  the  rest 
residue  and  remainder  of  my  personal  estate  and 
effects  whatsoever  and  wheresoever,  and  of  evety  kind, 
unto  my  said  wife  Anna  Grigby,  for  her  own  sole  use 
and  benefit." 

The  testator  died  on  the  6th  of  March  1829,  and 
the  Respondent  and  Appellant  respectively  entered 
into  possession  of  the  premises  devised  to  them.  In 
July  1831,  the  Respondent  filed  her  bill  in  Chancery, 
to  have  the  arrears  of  her  annuity  paid  to  her  in  full 
from  the  time  of  her  husband's  death,  without  any 
deduction  on  account  of  the  mansion,  park,  and  other 
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premises  then  occupied  by  her.  The  Appellant  in  his  1835. 
answer  insisted  on  the  liability  of  all  these  premises 
to  contribute  towards  the  payment  of  the  annuity. 
On  the  9th  of  June  1832,  (a)  the  Vice-Chancellor 
decreed  in  favour  of  the  Respondent,  and  ordered  the 
arrears  of  the  annuity  to  be  raised  by  mortgage  upon 
the  premises  held  by  the  Appellant. 

The  present  appeal  was  presented  against  that  decree. 

Mr.  Knight  and  Mr.  Preston  for  the  Appellant : — 
This  rent-charge  is  primd  facie  a  charge  upon  the 
whole  estate.  It  would  be  so  in  the  hands  of  an  ordi- 
nary purchaser.  It  is  doubtful  whether  the  rent- 
charge  is  not  extinguished  by  the  devise.  It  is  only 
the  accident  of  the  term  that  preserves  it  at  all,  if 
indeed  even  that  can  be  said  to  preserve  it.  It  is  a 
general  rule,  that  where  there  is  a  rent-charge  upon 
land,  and  part  of  that  land  comes  into  the  possession 
of  the  owner  of  the  rent-charge,  he  loses  the  rent- 
charge  (b).  The  Respondent  here,  by  accepting  the 
devise,  discharged  the  rent-charge.  The  term  is  only 
an  accessory  security  for  the  thing,  and  if  the  thing 
itself  is  gone  the  security  for  it  is  gone  too.  Tlie  rent- 
charge  here  is  gone.  If  the  Respondent  had  wanted 
to  enforce  her  annuity  at  law,  she  must  have  gone 
against  the  terre  tenant.  This  Appellant  is  a  termor, 
not  the  terre  tenant.  She  is  one  of  the  terre  tenants. 
She  could  not  be  demandant  and  defendant  at  the 
same  time,  and  that  is  the  true  reason  why  the  rent- 
charge  is  extinguished  ;  but  if  not  extinguished,  then 
there  is  nothing  in  the  will  to  show  that  the  Respon- 
dent does  not  take  the  land  devised  to  her,  subject 
to  all  the  incidents  to  it.    The  provisions  as  to  the 

(a)  See  the  case  reported  5  Sim.  290. 
{h)  Utt.  222  &L  Co.  Litt.  147  b. 
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1 835.       repairs  of  the  housci  by  no  means  sbow  that  she  was 

PowbIl  ^  *^^®  ^*  ^^"^  ^™  ^^  incumbrances  whatever.  iThe 
V.  direction  in  the  will  upon  this  subject,  was  given  in 
order  that  the  mansion-house  should  be  kept  up  for 
the  benefit  of  the  family,  not  for  the  Respondent's 
exclusive  advantage.  If  there  had  been  a  mortgage 
on  this  mansion-house  and  park,  she  would  take  them 
subject  to  the  mortgage,  and  this  jointure  is  in  effect 
a  mortgage.  That  it  was  not  the  intention  of  the 
testator  that  the  Respondent  should  enjoy  the  Iwds 
devised  to  her  free  from  this  incumbrance,  is  plain,  for 
he  knew  how  to  express  his  intention,  and  might  have 
used  here,  as  he  has  done  in  other  parts  of  the  will, 
expressions  to  show  that  these  lands  were  to  be  free 
from  such  incumbrances.  When  giving  the  annuity 
to  his  sister,  and  the  widow  of  his  bailiff,  he  says, 
that  it  is  to  be  paid  out  of  all  the  rest  of  the  estate ; 
why  could  he  not  use  the  same  expression  here,  if  he 
had  the  same  intention  ?  He  created  those  two  annul* 
ties  as  new  rent-charges  on  the  estate ;  if  he  had 
meant  this  to  be  a  new  rent-charge,  he  would  have 
used  the  same  terms  in  creating  it.  If  it  is  the  old 
rent-charge  created  by  the  settlement,  then  it  is  a 
charge  upon  the  whole  of  the  estate,  and  could  only 
be  so  recovered  at  law  or  in  equity.  If  this  was  a 
quit  rent,  or  an  ancient  fee-farm  rent,  the  lands  would 
clearly  be  liable  in  her  hands.  It  is  the  same  thing 
in  principle  with  this  annuity.  The  mere  fact,  that 
she  was  the  wife  of  the  testator,  cannot  supply  the 
want  of  clear  words  of  exemption.  Knight  v.  Cat- 
thrope{a)  will  probably  be  relied  on  by  the  other 
side,  but  that  case  is  clearly  not  law,  for  there  no  term 
existed,  and  there  was  no  settlement  by  the  will,  so 

(c)  1  Vern.  347. 
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that  the  rent-charge  was  clearly  extinguished.  The  i835. 
judgment  in  that  case  was,  therefore,  erroneous  in 
principle.  In  the  present  case  it  may  be  admitted,  v. 
that  it  was  the  intention  of  the  testator  to  preserve 
the  rent-charge  modo  etfortnd  as  it  was  granted,  but 
that  was  upon  the  whole  of  the  estates,  not  on  part  of 
them. 

Mr.  Pemberton  and  Mr.  Tinney  for  the  Respondent : 
— ^The  general  rule  as  to  extinguishment  of  a  rent- 
charge  (rf),  stated  on  the  other  side,  may  be  admitted, 
but  if,  instead  of  coming  in  as  by  purchase,  the  party 
comes  in  as  heir,  there  is  no  extinguishment,  but  the 
rent  may  be  apportioned  (e),  for  there  the  heir  comes 
in  by  act  of  law,  and  not  by  his  own  act.  For  the 
purpose  of  this  case,  if  it  is  to  be  decided  by  that  ge- 
neral rule,  the  Respondent  is  entitled  to  enjoy  equal 
privileges  with  the  heir.  But  the  intention  of  the 
testator  must  decide  this  case,  for  it  is  admitted  that, 
as  a  general  rule,  there  would  be  a  merger  operating 
on  the  land  burdened  with  the  rent-charge,  but  for 
the  proof  of  an  opposite  intention  on  the  part  of  the 
testator.  That  opposite  intention  is  marked  with  suf- 
ficient plainness  in  this  case.  Suppose  here,  that  the 
testator  had  simply  given  his  mansion-house  and  park 
to  his  wife  before  going  to  a  stranger,  and  had  ex- 
pressed his  anxiety  that  she  should  enjoy  them  in  the 
most  ample  and  beneficial  manner ;  if  he  had  stopped 
there,  no  one  could  have  believed  that  he  meant  that 
the  rule  of  law  should  apply,  and  that  she  should 
lose  the  rent-charge.  But  he  has  done  much  more. 
The  case  of  Knight  v.   Calthrope  is  law,  and  fully 

(d)  Litt.  222.  &  Co.  Litt  147. 
(f)  Litt.  294.  &  Co.  Litt.  149  b. 
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1835.  warrants  what  is  now  contended  for,  but  it  ia  tiot  so 
strong  as  this  case,  for  there  there  waa  no  oonfirma^ 
tion  of  the  settlement  by  the  will.  Here  there  is  an 
express  confirmation  of  it  The  expressions  of  the 
testator  as  to  the  completeness  of  the  enjoyment  of 
this  property  by  his  widow  are  very  strong,  and  he 
has  given  the  mansion-house  and  park  first,  then 
confirmed  the  settlement,  then  given  other  bounties, 
and  then  given  the  real  estate  to  the  Appellant  The 
subsequent  dispositions  of  the  will,  not  overruling  the 
first,  must  be  taken  subject  to  them.  It  is  absurd  to 
suppose  that  he  intended  to  provide,  as  he  has  pro- 
vided, for  securing  his  wife  against  the  expense  of 
repairing  the  mansion-house,  and  yet  meant  that  the 
rent-charge,  on  which  she  was  to  be  maintained,  waa 
to  come  partly  out  of  that  very  mansion-house.  The 
expressions  as  to  the  annuities  to  his  sister  and  his 
wife,  instead  of  being  against  the  Respondent,  are  in 
her  favour.  He  was  then  creating  two  new  charges, 
and  if  he  had  not  specially  appointed  out  of  what  fund 
they  were  to  be  satisfied,  they  would  have  been  paya- 
ble partly  out  of  the  property  devised  to  his  wife.  To 
protect  her  against  such  a  mischief,  he  made  this 
special  provision. — [Lord  Braugham :  Might  she  not 
repudiate  the  devise  for  life  and  take  her  annuity  ?] — 
Yes,  but  if  she  did,  she  would  either  be  rejecting  the 
wish  of  her  husband,  to  occupy  the  mansion-house  and 
park,  or  else  in  complying  with  it,  by  living  there  with 
crippled  means,  would  be  injuring  herself  and  defeat- 
ing the  wish  which  he  entertained,  that  she  should 
live  in  comfort  and  afiluence  as  his  wife  was  entitled 
to  live. 

Mr.  Preston^  in*  reply : — There  never  was  a  lawyef 
who    thought     Knight    v.    Calthrope    was    law.— 
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[Lord  Brougham:  The  law  as  laid  down  by  Lord       \^$5. 
Jeffries  in  that  case  is  too  general.     There  is  no     pqwrll 
mention  of  intention  in  the  report  of  that  case  in         v. 
Vernon.    The  principles  of  law  and  the  cases  throw 
the  burden  of  proof  on  the  party  who  denies  the 
merger,  but  Lord  Chancellor  Jeffries  throws  it  there 
upon  the  party  who  sets  up  the  merger.] — That  case  is 
contrary  to  all  principle,  but  it  is  the  only  authority 
to  be  found  in  favour  of  the  decree  now  appealed 
from;   if  that  case  cannot  stand,  this  decree  must 
be  rerersed. 

There  is  no  case  in  which,  even  if  the  rent-charge 
was  taken  by  act  of  law,  it  would  not  be  liable  to 
apportionment.  Wherever  a  widow  by  act  of  law 
becomes  endowable,  or  takes  a  portion  of  the  pro- 
perty in  lieu  of  dower,  she  is  uni£3rmly  obliged  to 
contribute  to  the  burdens  charged  upon  the  property 
of  which  she  so  becomes  possessed.  The  question 
now  discussed  must  have  been  present  to  the  mind 
of  the  testator  when  he  gave  two  other  charges  out 
of  the  residue  of  the  land,  and  where  he  wished  to 
fix  a  charge  on  a  particular  portion  of  property  he 
well  knew  how  to  attain  his  object 

Lord  Brcugkamy  after  stating  the  case,  said.  My 
Lords,  the  question  in  this  case  arises  upon  the  con- 
struction of  a  will,  and  is  in  substance  whether 
a  rent-charge  payable  to  the  wife,  created  originally 
by  settlement,  is  to  be  paid  with  arrears  entirely  out 
of  the  residue  of  the  estates  not  devised  to  the  wife 
for  life,  or  whether  those  which  are  so  devised  to  her 
are  to  bear  a  portion  of  the  charge.  The  law  that 
would  regulate  this  case  being  clear,  and  being 
admitted  to  be  so,   namely,   that  there   would   be 
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1835.  a  merger  operating  upon  the  land  burdened  with 
p  ^^  the  rent-charge,  but  for  some  intention  on  the  part 
V.  of  the  testator  of  an  opposite  kind  being  proved, 
which  shall  prevent  that  law  from  taking  effect,  the 
whole  question  resolves  itself  into  one  of  fact,  to  be 
arrived  at  by  conclusions  drawn  from  principles  of 
law,  namely,  whether  or  not  there  exists  in  this  case 
sufficient  proof  of  intention  to  contradict  this  rule  of 
merger.  The  Vice-Chancellor  on  the  facts  of  this 
case  held,  that  there  was  evidence  of  this  intention 
sufficient  to  prevent  the  merger,  and  decreed  that 
the  estates  in  the  settlement,  other  than  and  except 
these  estates,  were  liable  to  pay  and  make  good  the 
jointure ;  and  that  the  estates  devised  to  the  widow 
for  life  were  free  and  exempt  from  liability  to  c<m- 
tribution  thereto.  On  the  best  consideration  that 
I  can  give  the  case,  I  am  of  opinion  that  he  came  to 
a  sound  conclusion.  Let  us  advert  to  the  circum- 
stances which  are  to  be  gathered  from  the  relative 
situation  of  the  parties,  and  see  whether  they  do  not 
justify  his  conclusion.  But  first  one  word  with 
respect  to  the  principle  of  law :  I  shall  say  nothing 
upon  the  distinction  taken  as  to  the  holder  of  an 
estate,  on  which  there  is  a  charge,  coming  into 
possession  of  it  by  act  of  law,  or  by  his  own  deed  ;  for 
this  case  must  be  decided  on  another  ground.  The 
principle  of  law  on  which  I  shall  proceed  has  been 
stated  distinctly  enough,  without  going  back  to  the 
times  of  Littleton  and  Coke,  in  Chester  v.  Willes  (/). 
That  report  in  Ambler  is  incorrect  in  its  references 
to  the  cases  in  Vernon  (^r),  for  there  does  not  appear 
from  the  report  in  Vernon  any  intention  in  one  of 

(/)  Ambler,  246. 

(g)  Thomas  v.  Kemeys^  fi  Vern.  348,  and  Vov:dl  v.  Morgan^  id.  go. 
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these  cases  to  prevent  a  merger.     I  cannot  find  any       i8S5. 
case  exactly  in  point  with  the  present. 

As  to  the  case  of  Knight  v,  Calthrope^  I  doubt 
whiether  we  should  ever  have  heard  of  this  appeal  if 
it  had  not  been  for  that  case.  Counsel  relied  on  it 
unnecessarily  in  the  court  below.  The  language 
there  was  not  half  so  strong  against  merger  as  in 
this  case.  That  case  is  not  now  law ;  if  it  was,  it 
would  be  inconsistent  with  Chester  v.  Willes,  for  in 
the  last  Lord  Hardwicke  threw  the  burden  of  proof 
on  the  party  who  said  that  there  was  no  merger; 
while  Lord  Chancellor  Jeffries  had  held  that  there 
was  no  merger  unless  it  was  proved  that  one  was 
meant  to  take  place. 

We  now  come  to  the  application  of  the  law  to  this 
case.  I  set  aside  the  relation  of  husband  and  wife,  for 
that  proves  but  little ;  but  I  think  that  there  are  four 
circumstances,  which,  when  taken  together,  bring 
the  case  within  the  rule  as  laid  down  by  Lord 
Hardwicke.  The  first  of  these  is,  that  from  the 
beginning  the  testator  intended  that  his  wife  should 
enjoy  the  mansion-house  and  park  in  the  manner 
most  beneficial  to  herself,  and  he  treated  it  through- 
out as  a  part  of  the  property  which  did  not  yield  any 
profit;  nay,  more,  he  provided  a  fund  out  of  which 
reparations  were  to  be  made,  and  he  made  his  wife 
the  judge,  without  control,  of  some  of  the  repairs 
that  might  be  wanted.  Moreover,  these  repairs  were 
to  be  done  by  the  devisee  of  the  reversion,  and  within 
a  limited  period  of  time,  and  if  within  that  period 
he  did  not  elect  what  trees  should  be  cut  down  for 
the  repairs,  she  was  to  decide  upon  them.  With  this 
favourable  mode  of  treating  her  it  is  most  improbable 
that  the  testator  should  throw  on  her  the  burden  of 
paying  a  portion  of  this  rent-charge  out  of  pro- 
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J835^  perty  which  he  throughout  treated  as  yielding  no 
PowBLL  profit.  This  forms  the  second  of  the  four  grounds  on 
Gbiobt.  ^^^^^  I  think  that  the  Vice-Chancellor  came  to 
a  sound  conclusion.  The  third  is  the  principal 
ground  of  the  whole.  After  having  so  provided  for 
his  wife,  he  expressly  confirms  the  settlement  made 
on  his  marriage.  It  was  necessary  to  do  that ;  but 
it  is  observable  that  the  confirmation  is  coupled  with 
the  preceding  direction  by  the  conjunction  "  and/* 
as  if  it  was  in  addition  to  them ;  and  this  mode  of 
confirmation  must  be  taken  to  mean,  ^'  notwithstand- 
ing what  I  have  given  you  in  my  will,  I  confirm  the 
settlement.''  This  is  the  most  simple  and  probable 
mode  of  reading  the  will.  Then,  again,  and  lastly, 
the  estate  given  to  his  wife  is  expressly  exempted 
from  contribution  to  the  annuities  created  for  the 
benefit  of  his  sister  and  the  widow  of  his  bailifif;  and 
to  aid  the  construction  I  have  been  putting  on  the 
will  as  showing  the  intention  of  the  testator,  there  is 
a  gift  to  the  Appellant  of  the  estates  in  Pennsylvania 
without  any  incumbrance  or  restriction  whatever. 
This  is  not  in  itself  a  strong  circumstance,  but  it 
illustrates  the  general  view  taken  of  the  case  with 
respect  to  the  testator's  intention  as  to  the  incum- 
brances subject  to  which  the  English  estates  given  to 
the  Appellant  were  to  be  taken  by  him.  On  the  whole, 
I  incline  to  agree  with  the  Vice-Chancellor  on  this 
subject  of  construction,  which  is  always,  more  or  less, 
one  of  uncertainty.  Looking  at  the  circumstances  of 
this  case,  I  see  abundant  reasons  to  justify  me  in  sup- 
porting his  decision,  and  none  that  would  justify  me  in 
reversing  it ;  and  my  opinion  proceeds  not  in  any  way 
upon  Knight  v.  CalthropCj  as  reported  in  Vernon,  or 
referred  to  in  the  Equity  Cases  Abridged,  but  <m  n 
ground  consistent  with  the  decision  in  Chester  v.  WUles^ 
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namely,  that  the  will  shows  an  intention  on  the  part       i  b35. 

of  the  testator  to  prevent  a  merger.     I  do  not  think,  p^^J^ 

under    all   circumstances,   that  this  a    case    which  ^  ^- 

Gbigbt. 

requires  costs. 

Judgment  affirmed  without  costs. 


APPEAL  J8S^ 

June  9, 14  k 

from  the  court  op  exchequer  in  equity.  .  ^j^' 

Roger  Holdsworth,  John  Robson^i 

R.  S.  Thompson,    and    WiluakI  Appellants. 
Wright J 

Thomas    Lodington    Fairfax,  Esq.!  n^^       ,    . 
and  Benjamin  Eamonson,  cierk  -P^'-P^^^^'*'^- 

Lord  Fairfax,  by  a  codicil  to  his  will,  in  the  year  1671,  gave  TuhetinTrust. 
all  his  tithes  of  Bilborough  in  fee  (subject  to  an  estate  ^  Mh^ist!^ 
therein  for  the  tife  of  R.  S.)  to  Henry  Fairfax  and  his  heirs  Astigmbk. 
and  assigns,  to  the  use  of  a  preaching  minister  there,  to 
be  nominated  by  said  H.  F.  and  his  heirs.  The  heir  of  H.  F. 
conveyed  the  tithes  with  other  property  to  trustees  for  sale 
for  payment  of  his  debts,  and  they  were  accordingly  sold 
and  conveyed  by  the  said  trustees  in  1716  to  R.  F.  and 
J.  H.  and  their  heirs,  on  trust  as  to  the  tithes  to  the  use  of 
a  preaching  minister  to  be  nominated  by  R.  F.  and  his 
heirs.  J.  H.  (who  was  only  trustee  for  R.  F.)  surviving 
R.  F.,  became  seised  of  the  legal  estate,  and  his  descend- 
ants continued  so  seised  in  succession  until  1826,  when  his 
heir-at-law  conveyed  the  said  tithes  upon  the  original  trusts 
to  T.  L.  F.,  the  heir  of  R.  F.  T.  L.  F.  had  in  1721  nominated 
B.  E.,  the  preaching  mimster  of  Bilborough.  Held,  in  a 
suit  by  T.  L.  F.  and  B.  £.  for  an  account  of  tithes  in  Bil- 
borough, that  this  was  a  valid  nomination  of  B.  E. 

It  appeared  from  the  evidence,  that  the  tithes  of  Bilborough 
had  been  appropriated  to  an  alien  priory,  dissolved  by  stat. 
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1 834.  27  Hen.  8th ;  that  Henry  8th  afterwards  demised  them  for  21 

years  by  the  description  of  omnes  decimas  garbarum  etfaeni ; 
that  Edward  6th,  by  letters  patent,  granted  them  to  H,  and 
Fairfax.         W.  and  their  heirs,  by  the  description  of  amnes  Ulas  deamas 

garbarum,  granorum,  bladorum,  fosni,  lants  et  agnellarum  ac 
alias  decimas  nostras  quascunque,  &c.,  and  that  the  title  to 
them  under  that  grant  was  vested  in  T.  L.  F.  and  his 
nominee.  There  was  no  mention  of  rectory  or  advowson 
in  the  grant.  There  was  no  trace  of  any  endowment  for 
a  vicar  or  curate  at  any  time  in  Bilborough.  Held,  that 
the  grant  included  the  rectory  and  comprised  all  tithes  of 
every  description  arising  in  Bilborough,  and  the  decree 
ordering  an  account  of  them  to  T.  L.  F.  and  B.  £•  was 
affirmed. 


This  was  an  appeal  from  a  decree  of  Lord  Chief 
Baron  Sir  William  Alexander.  The  bill,  filed  by  the 
Respondents  in  Easter  Term  1826,  prayed  against 
the  Appellants,  and  other  Defendants  who  are  not 
parties  to  the  appeal,  an  account  of  the  single  value 
of  all  titheable  matters  (except  com,  which  they  were 
ready  to  yield)  had  and  taken  by  them  respectively 
from  lands  in  their  respective  occupations,  and  that 
they  might  respectively  pay  to  the  Respondent,  the 
Rev.  Benjamin  Eamonson,  what,  upon  taking  such 
account,  should  appear  to  be  due  to  him. 

The  bill  stated,  among  other  things,  that  Thomas, 
Lord  Fairfax,  being,  at  the  time  of  making  the  codicil 
therein  and  hereinafter  mentioned,  and  thenceforth 
to  the  time  of  his  death,  seised  in  fee-simple  of  all  the 
tithes  of  com,  grain  and  hay,  and  all  other  tithes 
whatsoever,  great  and  small,  arising,  &c.  within  the 
parish  of  Bilborough  or  the  titheable  places  thereof, 
duly  executed  a  codicil  to  his  will,  dated  the  11th  of 
November  1671,  and  thereby  gave  to  Richard  Stretton, 
his  domestic  chaplajn,  "  all  his  tithes  of  Bilborough 
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and  Sand  with)  in  the  county  of  the  city  of  York,  for  i834. 
and  during  the  term  of  threescore  years,  if  he,  Richard  „  ldsworth 
Stretton,  should  so  long  live,  provided  he  would  «. 
supply  the  office  of  a  preaching  minister  there,  or 
procure  one  to  do  it ;  and  afterwards  the  remainder 
in  fee  of  the  said  tithes  he  (the  testator)  gave  to 
Henry  Fairfax,  of  Oglethorp,  and  his  heirs  and 
assigns  for  ever,  to  the  use  and  behoof  of  a  preaching 
minister  there,  to  be  nominated  by  the  said  Henry 
Fairfax  and  his  heirs."  That  the  said  testator  died 
without  having  altered  or  revoked  his  said  codicil, 
and  thereupon  the  said  Henry  Fairfax  (who,  by  the 
death  of  the  said  Thomas  Lord  Fairfax  without  issue 
male,  became  Lord  Fairfax)  became  seised  of  the  said 
tithes  and  premises,  subject  to  the  said  estate  therein 
of  Richard  Stretton,  and  continued  so  seised  to  the 
time  of  his  decease,  and  died  intestate  as  to  the  said 
tithes  and  premises,  and  that  the  same  thereupon 
descended  to  his  eldest  son  and  heir-at-law  Thomas 
Lord  Fairfax,  who  died  so  seised  thereof  to  the  uses 
aforesaid,  whereupon  the  same  descended  to  his  eldest 
son  and  heir-at-law  Thomas  Lord  Fairfax,  who,  being 
so  seised  thereof  to  the  uses  aforesaid,  by  indentures 
of  lease  and  re-lease,  bearing  date  respectively  the 
13th  and  14th  of  July  1716,  for  the  considerations 
therein  mentioned,  granted  and  conveyed  to  Robert 
Fairfax  (the  great  grandfather  of  the  Respondent, 
T.  L.  Fairfax)  and  John  Hardwick,  their  heirs  and 
assigns  (amongst  other  hereditaments),  all  the  said 
tithes  of  Bilborough  and  of  Sandwith,  and  the  advow- 
son  or  patronage,  donation  and  nomination  of  a 
preaching  minister  to  the  parish  church  of  Bil- 
borough, to  hold  unto  and  to  the  use  of  the  said 
grantees,  their  heirs  and  assigns  for  ever,  in  trust, 
nevertheless,  as  to  the  said  tithes  of  Bilborough  and 
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1884.      Sandwith,   to  the  use  and  behoof  of  a  preaching 

HoLDswoRTH  ™"^^s*^^  there,  to  be  nominated  by  the  said  Robert 
V.         Fairfax  and  his  heirs.     And  by  an  indenture,  dated 
the  same  year,  John  Hardwick  acknowledged  the 
consideration  to  have  been  paid  by  Robert  Fairfiu 
out  of  his  own  monies,  and  that  his  name  was  used  in 
trust  only  for  Robert  Fairfax  and  his  heirs ;  and  he 
covenanted    to    convey   the    premises  therein-men- 
tioned   accordingly,    so  as    such  conveyances    and 
assurances  for  and  concerning  the  said  tithes  should 
be  to  the  use  of  a  preaching  minister  there,  to  be 
nominated  by  Robert  Fairfax  and  his  heirs.    That  the 
said  Robert  Fairfax  died  in  the  year  1725,  leaving 
John  Hardwick  him  surviving,  and  the  legal  estate 
of  the  said  tithes  and  premises  became  solely  vested 
in  him ;  and  that  by  divers  mesne  conveyances,  and 
ultimately  by  indentures  of  lease  and  release  dated 
respectively   the  19th  and  20th  March  1826,  the 
release  being  made  between  William  Parkins  (who 
was  the  eldest  son  and  heir-at-law  of  Richard  Parkins 
and  Catherine  his  wife,  the  great  niece  and  heiress- 
at-law  of  the  said  John  Hardwick)  of  the  first  part, 
the  Respondent  T.  L.  Fairfax  of  the  second  part,  and 
Jonathan  Gray,  gentleman,  of  the  third  part,  the  said 
tithes  of  Bilborough  and  Sandwith,  were  (with  other 
things)  conveyed  by  the  said  William  Parkins  unto  the 
Respondent  T.  L.  Fairfax,  his  heirs  and  assigns  for  ever, 
upon  tlie  same  trusts,  nevertheless,  as  to  the  said  tithes, 
as  the  said  William  Parkins  held  the  same,  and  as  were 
mentioned  in  the  said  in  part  stated  indenture  of 
release,  of  the  14th  of  July  1716,  and  that  the  said 
advowson  or  patronage,  donation  and  nomination  of 
a  preaching  minister  to  the  parish  church  of  Bilbo- 
rough aforesaid,  previously  to  the  year  1821,  descended 
upon  and  became  and  was  then  vested  in  the  Be  • 
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spondent  T.  L.  Fairfax,  the  heir-at-law  of  the  said        1834. 
Robert  Fair&x;   and  the  Respondent  B.  Eamonson  Ho^^^^^jg 
had  been  since  the  year  1821  the  minister  of  the  said         «• 
parish  church,  to  which  he  was  in  that  year  duly 
nominated  by  the  Respondent  T.  L.  Fairfax,   and 
licensed  by  the  Archbishop  of  York,  and  had  ever 
since  officiated  in  the  said  church  as  minister  thereof, 
by  performing  service  therein ;  and  during  all  the 
time  the  Respondent  B.  Eamonson  had  been  and  then 
was  entitled,  under  the  trust  aforesaid,  to  receive  all 
and  every  the  tithes  arising,  growing  and  renewing 
within  the  said  parish  of  Bilborough  and  the  titheable 
places  thereof. 

The  bill  further  stated,  that  the  Appellants  and 
the  other  Defendants  thereto,  then  were,  and  long 
previously  to  the  appointment  of  the  Respondent 
B.  Eamonson  as  minister  as  aforesaid,  had  been 
respectively  the  occupiers  of  divers  farms,  lands  and 
tenements  in  the  parish  of  Bilborough,  and  that  cer- 
tain payments  by  composition  had  at  times  been 
accepted  by  the  former  ministers  of  the  said  church 
from  the  occupiers,  for  the  time  being,  of  the  said 
several  farms,  lands  and  tenements,  in  satisfaction  of 
tithes ;  that  the  Rev.  Mr.  Lambe,  the  last  minister, 
accepted  and  received  from  such  occupiers  respectively 
a  composition  of  5  s.  per  acre ;  and  the  Respondent 
B.  Eamonson,  on  being  appointed  minister,  accepted 
and  receivjgd  from  them  a  similar  payment  in  lieu  of 
tithes,  until  such  composition  was  dissolved  by  mutual 
consent  as  between  him  and  the  Appellant  R.  Holds- 
worth,  in  1828,  and  by  written  notices  to  the  other 
Appellants  in  1824,  from  which  periods  respectively 
the  bill  charged,  in  the  usual  manner,  the  perception 
of  tithes,  by  the  Appellants  and  the  other  Defendants, 
of  the  titheable  matters  on  their  respective  farms, 
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1834.      lands  and  tenements  without  accounting  for  the  same 

HoLDswoRTH  ^  ^^^  Respondcut  B.  Eamonson ;  and  further  chained, 

«•        that  no  other  person  than  the  Respondent  B.  Eamon- 

Faibfax.  ,  . 

son  claimed,  or  was  entitled  to  the  said  tithes,  and 
that  the  composition  payment  of  5  s.  accepted  by  him 
and  his  immediate  predecessor,  was  in  lieu  of  tithes 
of  all  titheable  matters  taken  by  the  Defendants  from 
their  reflpective  lands,  and  not  in  lieu  of  the  tithes  of 
com  only. 

The  Appellant,  R.  Holdsworth,  by  his  answer,  de- 
nied that  the  Respondent,  T.  L.  Fairfax,  had  a  right 
to  nominate  a  minister  to  the  church  of  Bilborough, 
and  that  the  Respondent,  B.  Eamonson,  was  duly 
nominated  thereto.  The  other  Appellants,  and  the 
Defendants  who  are  not  Appellants,  by  their  joint 
and  several  answer  to  the  Bill,  said,  amongst  other 
things,  that  they  were  informed,  and  believed,  that 
the  prior  and  convent  of  the  Holy  Trinity,  within  the 
City  of  York,  were,  at  the  time  of  the  dissolution  of 
that  priory  (27th  Henry  8th),  seised  of  certain  por- 
tions of  tithes,  described  as  ^'  decimcs  garhamm  de 
DrynghotLseSj  in  Knaptouj  Bilborough,  et  certorum 
clausorum  infra  dominium  de  Sandivithf''  and  that 
Thomas  Lord  Fairfax  was,  at  the  time  of  making  his 
codicil  in  the  Bill  mentioned,  seised  in  fee  simple  of 
the  said  portions  of  tithes  in  Bilborough,  and  the  closes 
within  the  Lordship  of  Sandwith,  which  had  belonged 
to  the  said  prior  and  convent,  and  that  these  portions 
comprised  the  tithes  of  com  and  grain  only,  and  no 
other  tithes,  of  certain  parts  of  the  parish  of  Bilborough. 
All  the  Appellants  and  the  other  Defendants  admitted 
their  information  and  belief  that  Thomas  Lord  Fair- 
fax was,  at  the  time  in  the  Bill  in  that  behalf  men- 
tioned, seised  in  fee  simple  of  the  tithes  of  com,  but  of 
no  other  tithes,  arising  within  certain  parts  of  the  parish 
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of  Bilborough,  and  of  certain  closes  within  the  Lord-  1834. 
ship  of  Sandwith ;  and  that  he  executed  such  codicil,  holdsworth 
of  such  date,  to  such  purport  and  effect  as  in  the  Bill  »• 
was  mentioned.  They  also  admitted  their  respective 
occupations  of  certain  farms,  &c.  in  the  parish  of  Bil- 
borough  and  Lordship  of  Sandwith,  and  the  perception 
by  them  respectively  of  all  the  tithes  arising  from 
them,  without  accounting  for  the  same,  except  the 
tithe  of  com ;  and  they  said  that  compositions  had 
been  paid  at  various  times  to  the  Respondent  B. 
Eamonson,  and  to  his  immediate  predecessor,  for  the 
tithes  of  com  and  grain  only,  and  not  of  anything  else 
growing  on  their  farms,  except  such  of  their  farms  as 
paid  no  tithes  or  were  covered  by  moduses  which  they 
particularly  described,  and  some  of  which  are  men- 
tioned in  the  subjoined  decree. 

The  Lord  Chief  Baron,  having  heard  the  cause  in 
December  1829,  by  his  decree,  bearing  date  the  11th 
of  November  1830,  directed  an  account  to  be  taken  of 
the  value  of  all  and  every  the  titheable  matters  and 
things  (except  com) 'taken  by  the  Appellants  and  the 
other  Defendants  from  the  lands  in  their  respective 
occupations,  except  the  lands  in  the  occupation  of  the 
Appellant  J.  Robson,  belonging  to  the  Free  Grammar 
School  of  Newark-on-Trent,  and  his  iarms  called 
Newhall,  Moscars  and  Normans,  as  to  which  he  or- 
dered the  bill  to  stand  dismissed  ;  and  he  ordered  that 
the  Appellants  and  the  other  Defendants  should  seve- 
rally pay  to  the  Respondent,  B.  Eamonson,  what 
should  upon  such  account,  ^hen  taken,  be  found  due 
from  them  respectively,  with  costs  of  suit  to  both 
Respondents,  who  were  ordered  to  pay  J.  Robson  his 
costs,  as  far  as  the  bill  related  to  his  said  farms  of 
Newhall,  Moscars  and  Normans.  (See  the  report  of 
the  case,  with  the   Lord  Chief  Baron's  judgment, 
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1834.      1  Younge,  79  to  111,  where  the  deeds  and  ancient 
Ho'  DswoR     documents,  and  other  evidence  in  the  cause,  and  in 
V.        this  appeal,  are  very  fully  stated.) 

The  appeal  was  from  the  whole  decree,  except  so 
much  thereof  as  directed  the  bill  to  be  dismissed, 
with  costs  as  to  J.  Robson's  said  farms. 

Mr.  Agar  and  Mr,  Koe  for  the  Appellants  : — ^The 
questions  in  this  appeal  are,  first,  whether  the  Respon- 
dent, T.  L.  Fairfax,  was,  in  the  year  1821,  entitled  to 
the  tithes  devised  by  the  codicil  of  Thomas  Lord  Fair- 
fax, and  to  the  nomination  of  a  minister  to  the  church 
of  Bilborough,  pursuant  to  that  codicil ;  secondly,  whe- 
ther the  tithes  devised  by  Thomas  Lord  Fairfax's 
codicil,  under  which  the  Respondents  made  title, 
were  the  tithes  of  com  only,  which  the  Appellants  are 
willing  to  yield,  or  all  tithes  whatever,  both  great  and 
small,  arising  on  the  lands  mentioned  in  the  codicil. 

It  was  admitted  in  the  court  below  that  the  Respon- 
dent, T.  L.  Fairfax,  is  not  the  heir-at-law  of  Henry 
Fairfax,  the  devisee  named  in  the  codicil  of  1671,  and 
that  he  does  not  claim  the  tithes  or  the  right  to  nomi- 
nate the  minister  through  any  consanguinity  with 
him.  The  descent  of  the  right  to  the  tithes  was  bro- 
ken by  the  heirs  of  Henry  Fairfax,  whose  son  and 
heir,  Thomas  Lord  Fairfax,  for  the  purpose  of  securing 
payment  of  his  debts,  conveyed  to  trustees  with  power 
of  sale  all  his  lands,  tenements,  tithes,  &c.  His  (the 
last-mentioned  Lord  Fairfi&x's)  creditors,  after  his 
death,  filed  their  bill  i^ainst  the  trustees,  and  against 
his  eldest  son  and  heir-at-law,  who  was  also  Thomas 
Lord  Fairfax,  and  compelled  a  sale  of  the  trust  estates 
for  the  payment  of  the  debts  and  other  incumbrances. 
At  that  sale  Robert  Fairfax,  under  whom  the  Respon- 
dents claimed,  purchased  part  of  the  hereditaments. 
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including  the  manors  and  tithes  of  Bilborough,  Sec.,       U34. 
and  they  were  conveyed  to  him,  and  to  his  trustee  holdswobth 
John  Hardwick,  their  heirs,  &c.,  by  the  indenture  of         »• 
July  1716,  recited  in  the  pleadings,  in  trust  as  to  the 
tithes,  to  the  use  of  a  minister  to  be  nominated  to  the 
church  of  Bilborough  by  the  purchaser  and  his  heirs. 
That  conveyance  was  executed  by  the  trustees  ap- 
pointed to  pay  Lord  Fairfax's  debts,  and  the  consi- 
deration paid  by  Robert  Fairfax  was  applied  in  dis- 
charge of  those  debts  and  other  incumbrances.     The 
devise  of  the  tithes,  by  the  codicil  of  1671,  to  the  use 
of  a  preaching  ministerwas  a  purely  charitable  trust, 
to  be  executed  by  Henry  Fairfax  and  his  heirs  only. 
The  trust  could  not  be  sold  or  otherwise  alienated 
Attorney 'General  v.  Righy  (a)  for  a  pecuniary  consi- 
deration or  for  payment  of  debts,  and  therefore  the  suit 
in  Chancery  to  compel  a  sale  of  the  estates  of  Thomas 
Lord  Fairfax  could  not  affect  the  nomination  of  a  mi- 
nister or  the  tithes  of  Bilborough,  of  which  that  Lord 
Fairfax  was  only  trustee.     It  is  a  rule  of  the  courts 
of  equity  that  a  trustee  shall  not  derive  any  benefit 
to  himself  from  the  trust.     If  a  charitable  trust  could 
be  sold  it  would  be  liable  to  abuse,  and  the  objects  of 
the  trust  would  suffer  by  the  sale.    The  case  of  the  At- 
tamey"  General  v.  Brentwood  School{h\  on  the  autho- 
rity of  which  the  Respondents  rest  their  case,  was  dif- 
ferent from  this,  and  not  at  all  applicable.   If  the  tithes 
and  powerof  appointingapreachingministerhad  passed 
by  the  conveyance  to  Robert  Fairfax  and  John  Hard- 
wick,  the  same  would  have  been  vested  in  the  heir  of 
John  Hardwick,  the  survivor  of  the  two,  in  the  year 
1 821 ,  when  the  Respondent  B.  Eamonson  was  nominated 
to  be  preaching  minister  at  Bilborough,  and  for  some 

(fl)  3  P.  Wms.  145.  (6)  3  B.  &  A^  59. 
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1 834.  years  afterwards.  When  an  advowson  is  conveyed  to 
jj '  "^  ^  a  trustee  or  mortgagee,  it  is  necessary  that  the  no- 
V*  mination  and  presentation  to  the  benefice  should  be 
made  by  the  person  in  whom  the  legal  estate  is  vested, 
and  not  by  the  person  who  is  entitled  to  the  beneficial 
interest.  B.  Eamonson  was  never  nominated  by  the 
heir  of  John  Hardwick,  The  tithes,  and  the  right  of 
nomination  of  a  preaching  minister,  were  not  con- 
veyed to  the  Respondent,  T.  L.  Fairfax,  until  the  21  st 
March  1826,  and  there  did  not  become  due  from  the 
Appellants  any  tithes  whatever  in  Bilborough  between 
that  time  and  the  9th  of  May  1826,  when  the  Respon- 
dents filed  their  bill.  This  point  was  only  slightly 
noticed  by  the  Lord  Chief  Baron  at  the  end  of  his 
judgment.  But  it  was  important  to  consider  whether^ 
if  Mr.  Fairfax  could  have  a  legal  title  at  all  to  nomi- 
nate the  minister,  he  had  that  title  in  1821 ;,  for  if 
he  had  not,  Mr.  Eamonson  was  not  duly  appointed, 
and  therefore  had  no  right  to  any  tithe. 

The  devise,  by  the  codicil,  was  only  of  a  portion  of 
tithes,  and  not  of  a  rectory,orof  a  benefice,  which  entitles 
the  possessor  to  tithes  generally.  It  is  incumbent  upon 
any  person,  and  more  especially  a  layman,  who  claims  a 
portion  of  tithes,  to  prove  clearly  to  what  monastery  or 
other  ecclesiastical  body  such  tithes  belonged,  of  what 
such  portion  of  tithes  consisted,  and  in  what  manner 
and  by  what  conveyances  he  derives  his  title  thereto, 
or  that  he  should  establish  his  title  to  such  tithes  in  a 
court  of  law,  before  he  is  entitled  to  an  account  in 
a  court  of  equity.  Charlton  v.  Charlton  (b) ;  Norhury 
V.  Meade  (c).  It  appeared  from  the  several  ministers* 
accounts,  which  contained  an  account  of  all  the  tithes 
and  hereditaments  to  which  die  alien  priory  of  the 

if)  Bunb.  325.  {c)  3  Bli.  211. 
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Holy  Trinity  in  York  was  entitled,  that  the  only  tithes       1834. 
to  which  that  priory  was  entitled  in  Bilborough,  were  TTo^^us^^^^g 
the  tithes  of  corn,  which  were  given  to  the  Crown  v. 

upon  the  dissolution  of  that  priory  in  the  27th  of 
Henry  8th.  They  were  demised  by  that  monarch  to 
Sir  Leonard  Beckwith  for  21  years,  under  the  descrip- 
tion of  the  tithes  of  sheaves  and  hay,  and  were  then 
worth  6/.  10  s.  a  year.  The  bill  of  particulars  by 
which  John  Wright  and  Thomas  Holmes  required  to 
purchase  the  tithes  of  Bilborough  from  the  Crown,  de- 
scribed the  tithes  to  be  the  tithes  of  com  only,  and  to 
be  of  the  yearly  value  of  61.  10  s.,  and  to  be  demised 
to  Sir  L.  Beckwith  at  that  rent ;  and  although  King 
Edward  the  Sixth,  by  his  letters  patent,  granted  to 
Wright  and  Holmes  "  all  those  his  tithes  of  com, 
grain,  blades,  hay,  wool  and  lambs,  and  other  his 
tithes  whatsoever  arising  in  Bilborough,  then  or  lately 
in  the  tenure  of  Sir  L.  Beckwith,  formerly  belonging 
to  the  late  priory  of  the  Holy  Trinity  in  the  City  of 
York;"  yet  where  a  bill  of  particulars  had  been 
proved,  which  showed  what  tithes  the  parties  agreed 
to  purchase  from  the  Crown,  courts  of  equity  have 
construed  letters  patent  granted  in  pursuance  thereof, 
not  to  extend  to  more  tithes  than  were  mentioned  in 
the  bill  of  particulars.  The  purport  of  the  letters  pa- 
tent to  Wright  and  Holmes  was  a  grant  of  all  the 
tithes  in  Bilborough,  then  or  lately  in  the  tenure  of 
Sir  Leonard  Beckwith,  to  the  late  priory  of  the  Holy 
Trinity  formerly  belonging,  and  not  of  all  tithes 
whatever.  It  appeared  by  the  lease  to  Sir  L.  Beck- 
with, which  had  not  expired  at  Jhe  date  of  the  letters 
patent,  that  the  only  tithes  demised  to  him  were  the 
tithes  of  com  and  hay  {garharum  et  foBni)^  which 
lately  belonged  to  the  priory  of  the  Holy  Trinity ; 
And  all  the  ministers'  or  collectors'  accounts,  of  the 
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1834.  priory  of  the  Holy  Trinity,  stated  that  such  priory 
HoLDswRTH  ^^  entitled  only  to  the  tithe  of  com  in  Bilborough ; 
V.  therefore,  if  the  Respondents  were  entitled  to  any 
tithes  in  Bilborough,  it  would  be  to  the  tithe  of  com 
only,  but  the  decree  here  appealed  from  directed  the 
Appellants  to  account  for  all  tithes  whatever,  which 
far  exceed  all  the  tithes  mentioned  even  in  the  letters 
patent;  and  it  further  directed  that  account  to  be 
taken  for  six  years  before  the  filing  of  the  bill,  although 
the  legal  title  was  not  vested  in  Mr.  Fairfax  until 
1826,  a  few  weeks  before  the  filing  of  the  bill.  On 
these  grounds,  and  after  citing  many  cases  (d)  in  sup- 
port of  them,  they  submitted  that  so  much  of  the  de- 
cree as  was  appealed  from  ought  to  be  reversed* 

Mr.  Simpkinsan  and  Mr.  JDuckwartk  for  the  Re- 
spondents : — ^The  case  attempted  to  be  made  for  the 
Appellants  is,  that  the  Respondent  Fairfax  had  not 
the  right  of  nominating  the  minister  of  the  parish  of 
Bilborough ;  that  the  other  Respondent  was  not  well 
appointed ;  and  lastly,  that  if  both  these  objections 
should  be  overruled,  still  the  Appellants  were  not 
liable  to  account  for  any  tithes  except  the  tithes  of 
corn  which  are  not  in  dispute.  They  allege  that  the 
benefice  was  a  mere  charitable  trust  in  Henry  Fairfox 
and  his  heirs,  and  was  not  alienable.  It  is  quite  true 
th^t  the  tithes  were  given,  by  Lord  Fairfax's  codicil,  in 
trust  to  the  use  of  a  preaching  minister,  and  could 
not  be  conveyed  away  from  the  object  of  the  trust ; 
but  the  nomination  of  the  minister  was  on  a  different 
footing,  not  a  charitable  trust  in  Henry  Fairfax,  but 
property,  as  much  as  an  advowson  would  have  been, 

(d)  The  same  cases  that  were  referred  to  in  the  argument  in  the 
Court  below,   i  You.  85  and  86. 
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and  which  could  be  alienated  and  conveyed  like  other       1834. 
ecclesiastical  preferments.    The  right  of  nominating  „  ""^^ 

*^        ,  ,  ,     °  °    HOLDSWORTH 

the  minister  of  this  parish  was,  with  other  things,  con-  i;. 

veyed  away  for  sale  by  the  descendant  and  heir-at-  ^'*'^** 
law  of  Henry  Fairfax,  and  it  was  actually  sold  in 
1716,  under  a  decree  of  the  Court  of  Chancery,  when 
Robert  Fairfax,  the  ancestor  of  one  of  the  Respondents, 
became  the  purchaser.  There  was  no  distinction  be- 
tween this  case  and  the  common  case  of  advowsons, 
which  were  constantly  the  subjects  of  sale  and  assign- 
ment ;  so  also  the  right  of  nomination  to  a  benefice  or 
a  school  was  clearly  assignable ;  Attorney-General  v. 
Flayer  (e) ;  Attorney- General  v.  Master  of  Brentwood 
School  (/).  The  latter  was  a  case  sent  by  the  Master 
of  the  Rolls  for  the  opinion  of  the  Court  of  King's 
Bench,  and  th6  question  for  consideration  there  was 
the  right  of  nominating  the  master  of  a  grammar 
school,  founded  and  endowed  by  a  private  individual 
by  virtue  of  the  King's  letters  patent,  which  ordained 
that  the  school  should  be  in  the  patronage  and  dispo- 
sition of  the  founder  and  his  heirs,  by  whom  the 
schoolmaster  and  wardens  should  be  nominated.  All 
the  Judges  of  that  Court  certified  that  the  right  of  no- 
mination was  lawfully  alienable,  and  no  case  could  be 
stronger  than  that  in  support  of  the  title  of  the  Re- 
spond^it  Fair&x.  But  this  was  not  the  case  of  a 
foundation  by  Thomas  Lord  Fairfax;  he  being  the 
rector  impropriate,  and  holder  of  the  small  as  well 
as  of  the  large  tithes,  as  his  will  and  other  documen- 
tary evidence  showed,  was  bound  to  provide  a  minister 
for  the  parish,  there  being  no  endowment  for  a  vicar 
or  curate,  Bonsey  v.  Lee  (g) ;  and,  being  aware  of 

(0  2  Vera.  747. 

(/)  3  Bara.  &  Adol.  59. 

(g)  1  Vera.  297. 
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1834.  that  objection,  he  availed  himself  of  the  Act  17 
HoLDs^TH  C^*^^^  2,  c.  3,  8.  7,  then  recently  passed,  to  give  the 
V.  tithes  in  trust  in  perpetuity  for  the  benefit  of  a  minis- 
ter  or  curate.  Though  the  tithes  could  not  be  diverted 
from  the  minister,  the  right  to  nominate  the  minister 
was  clearly  alienable.  The  case  of  the  Attorney 
General  v.  Righy  was  not  applicable  to  this  case. 

It  was  also  urged  for  the  Appellants,  that  the  right 
of  nomination,  if  it  was  at  all  in  T.  L.  Fairfax,  was  not 
in  him  in  1821  when  he  nominated  Mr.  Eamonson, 
because  the  legal  estate  was  in  the  descendants  of 
Hardwick.  But  by  the  terms  of  the  deed  of  1716, 
the  right  of  nomination  of  the  minister  was  conveyed 
to  Robert  Fairfax  and  his  heirs ;  that  was,  of  course, 
the  legal  right  of  nomination.  It  was  proved  in  the 
cause  that  the  two  ministers  immediately  preceding 
Mr.  Eamonson,  were  nominated  by  the  heirs  of  Robert 
Fairfax,  and  that  the  Respondent,  T.  L.  Fairfax,  was 
the  heir-at-law  of  Robert  Fair&x.  But  supposing  the 
legal  right  to  have,  in  1821,  been  in  Parkins,  the  heir 
of  Hardwick,  as  trustee,  they  submitted  that  he  was 
bound  to  appoint  the  nominee  of  the  person  benefi- 
cially or  equitably  entitled,  and  that  if  he  refused  to 
do  so  a  bill  would  lie  to  compel  him.  Chilly  y.  Serjeant 
Selby  (A).  They  further  cited,  upon  this  part  c^  the 
case,  17  Vin.  Abr.,  Title  PresentatioTij  pp.  300,  814 
and  324.  Presentation  was  not  necessary  to  this  bene- 
fice ;  the  nomination  to  it  was  reserved,  by  the  deed  d 
1716,  to  Robert  Fair&x  and  his  heirs;  and  in  pursu- 
ance of  that  deed,  T.  L.  Fairfax,  the  heir-at-^law,  nomi* 
nated  Mr.  Eamonson.  The  question  then  was,  whe- 
ther Eamonson  and  the  patron  had  not  a  right  to 
the  tithes  when  they  filed  their  bill  ?    That  a  person, 

(h)  1  Strange/ 403. 
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who  is  equitably  entitled  to  tithes,  has  a  right  to  file       1334. 
his  bill  for  an  account  of  them,  is  a  proposition  which  Holdsworth 
18  supported  by  the  cases  of  Crayhorne  v.  Taylor  (i),         v. 
Lowther  v.  Bolton  (A),  and  the  late  cases  of  Glegg  v. 
Legh  and  Cherry  v.  Legh  (/),  in  which  Lord  Eldon 
overruled  Lord  Medesdale's  dictum   in  Norbury  v. 
Meadcy  which  was  overruled  also  by  Lord  Lyndhurst 
in  £!lliot  v.  Davenport. 

Upon  the  other  question  in  the  cause,  namely,  what 
tithes  were  devised  by  the  codicil  to  Lord  Fairfax's 
will,  the  learned  counsel  referred  to  the  documentary 
and  other  evidence  read  in  the  Court  below,  and  in 
their  arguments  they  cited  the  cases  there  cited,  and 
adopted  the  reasoning  of  the  Lord  Chief  Baron  upon 
the  effect  of  the  evidence,  concluding  from  it  that 
Lord  Fairfax  was  seised  not  only  of  the  tithes  of  com 
but  also  of  the  tithes  of  hay  and  all  other  tithes,  great 
and  small.  They  observed,  upon  the  word  garbarum, 
which  the  Appellants  would  confine  to  ^^  sheaves^  or 
perhaps  hay"  that  it  extended  not  only  to  hay, 
Barsdale  v.  Smith  (m),  Oglander  v.  Lord  Pomfret  {n\ 
but  also  to  flax,  Anon  (0),  to  peas  and  beans,  Sims  v. 
Bennett  (p),  to  woad,  Baskerville  v.  Clarke  (y),  to  seed- 
tares,  Dawes  v.  Benn  (r),  and  even  to  agistment, 
Ulingworth  v.  Leigh  (s). 

With  respect  to  the  objection  on  behalf  of  the  Ap- 
pellants,  that  the  letters  patent  of  Edw.  6  to  Holmes 
and  Wright,  could  not  grant  more  than  they  required 
by  their  bill  of  particulars  to  purchase,  the  learned 
counsel  cited  two  acts,  1  Edw.  8,  c.  8,  and  7  Edw.  6, 

(f)  2  Bro.  P.  C.  51a.  (0)  1  Eag.  &  You.  369. 

(*)  3  Gwill.  1130.  (p)  2  Gwill.  887. 

(f)  1  Bli.  N.  S.  302  and  306.  (7)  3  Gwill.  1567. 

(m)  Cro.  Eliz.  633.  (r)  1  Barn.  &  C.  751, 

(n)  3  GwilK  1244.  {s)  3  GwUl.  1614. 
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1834.  c.  3,  confirming  grants  of  Henry  8  and  Edward  6, 
HoLDswoRTH  notwithstanding  any  mis-recital  or  mis-description, 
V,  and  cases  decided  on  those  statutes,  Dickinson  v. 
Reade  (<),  Baker  v.  Bacon  («),  Regina  v.  Lewis  (x), 
and  two  anonymous  cases  in  Dyer's  Reports,  pp.  269a 
and  3506,  insisting,  upon  these  authorities,  that  the 
rectory  passed  by  King  Edward's  letters  patent,  not- 
withstanding any  mis-description  of  the  tithes,  and 
that  that  doctrine  was  adopted  by  Mr.  Justice  Bailey 
in  the  case  of  Dawes  v.  Benn  (y).  Lord  Fairfax  was 
seised,  in  1871,  of  all  the  tithes  that  were  granted  by 
these  letters  patent. 

Upon  another  question,  argued  in  the  Court  be- 
low, but  not  much  insisted  on  in  the  appeal,  namely, 
whether  the  decree  and  proceedings  in  a  former  suit 
{Fairfax  v.  Wright\  for  tithes  of  the  same  lands  be- 
tween the  minister  nominated  by  the  heir  of  Robert* 
Fairfax  and  an  occupier,  were  admissible  as  evidence 
in  this  suit,  the  following  cases  were  cited :  Scott  v. 
Aligood(z),  Travis  v.  Chalon€r{a\  Freeman  v.  PkU- 
lips  (6),  Illingworth  v.  Leigh  (c),  Ashby  v.  Power  (d). 

Mr.,  Agar y  in  reply,  insisted  that  the  Respondent's 
bill  was  defective  in  form,  and  that  the  authority  of 
the  case  of  Norhury  v.  Meade,  which  he  before  cited 
to  that  effect,  was  not  shaken  by  what  Lord  Eldon 
said  in  Cherry  v.  Legh.  That  was  not  like  this  case, 
and  Lord  Redesdale  was,  in  matters  of  pleading, 
better  authority  than  Lord  Eldon.  The  case  of  the 
Attorney-General  v.  Rigby  showed  that  one  cannot 
sell  or  mortgage  a  trust  for  a  charitable  purpose.  The 

(/)  1  Gwill.  358.  (a)  3  Gwill.  1237. 

(m)  Cro  J.  48.  (b)  4  M.  &  S.  48G. 

(s)  1  Leon.  119.  (c)  3  Gwill.  1614, 

(y)  1  Barn.  &  C.  7G2.  {d)  3  Gwill.  1238, 
(*)  3  Gwill.  1372. 
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legal  estate  having  been  in  Parkins  till  1826,  the  no-  i834. 

mination  of  Eamonson,  in  1821,  by  T.  L.  Fairfax  „  "^  '^ 

alone  was  not  sufficient,  even  if  the  right  to  nomi-  ». 

nate  the  minister  had  been  well  derived  to  his  ances-  ^^''^'^*' 
tor  Robert  Fairfax,  and  therefore  no  tithes  were  due 
to  them  when  the  bill  was  filed. 


The  case  having  stood  over  for  consideration,  it      July  9. 
was,  on  this  day,  ordered,  without  any  observation, 
that  the  petition  of  appeal  be  dismissed,  and  that  the 
decree  of  the  Court  below  be  affirmed,  without  costs. 


APPEAL 

FROM    THE   COURT   OF   CHANCERY.  July  10. 

Au(;u»t  12. 15. 

James  Staley        Appellant. 

John  Kino  and  Thomas  Hindle     -     -   Respondents. 

King  gave  Kemp  an  undertaking  in  writing  in  these  words  :  Contract  in 
«  Mr.  Kemp,  when  the  title  to  the  Philpot-lane  estate  is  ^^^^^^^^ 
perfected,  and  the  same  shall  be  regularly  conveyed  to  me  other  proof. 
by  all  the  parties,  I  will  be  accountable  to  you  for  the  sum 
of  3,000  L  upon  receiving  a  proper  release  from  you  and 
Mr.  Wilson. — John  Kmg."  The  title  was  perfected,  and 
the  estate  was  conveyed  to  King,  and  he  continued  in  the 
undisturbed  possession  thereof,  but  refused  to  account  with 
Kemp  for  the  3,000 1.  Kemp  and  B.  filed  a  bill  against 
King,  alleging  that  the  3,000  /.  was  the  consideration  for 
Kemp's  equitable  interest  in  the  estate,  and  for  his  procuring 
a  conveyance  of  the  same  to  King;  that  he  borrowed  money 
of  B.  on  the  assignment  to  him  of  the  above  undertaking, 
and  that  Wilson  was  Kemp's  agent.  King,  by  his  answer, 
denied  that  Kemp  had  any  interest  in  the  said  estate,  or 
that  he  procured  the  conveyance  of  it  to  King,  but  he  said 
that  it  was  for  Wilson's  interest  he  agreed  to  give  3,000  /., 
and  that  Kemp's  name  was  used  in  the  undertaking  in  order 
to  protect  >Vilson  from  any  claim  by  his  assignees,  he  being 
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1834.  an  uncertificated  bankrupt;  that  the  dealing  was  with 

Wilson^  and  through  him  with  the  vendors  of  the  estate. 
Held,  in  the  absence  of  proof  of  the  allegations  in  the  Bill, 

KiMu.  that  certain  letters  from  Wilson  to  B.  justified  the  inference 

that  Kemp  was  not  entitled  to  any  account  from  King  in 
respect  to  the  undertaking ;  and  the  decree  dismissing  his 
bill  was  affirmed  with  costs. 

In  January  1821,  Thomas  Bignold  and  Robert  Kemp 
filed  their  bill  in  Chancery  against  John  King,  which 
was  afterwards  amended,  thereby  stating,  among  other 
things,  that,  in  the  year  1818,  Robert  Kemp  entered 
into  a  contract  for  the  purchase  of  lands  and  heredi- 
taments in  Philpot-lane,  London,  at  a  very  low  price ; 
that  shortly  afterwards  he  contracted  with  King  to 
sell  to  him  his  equitable  interest  in  the  said  lands 
and  hereditaments  at  a  premium  of  3,000  /. ;  and  it 
was  stipulated  between  them  that  Kemp  should  pro- 
cure the  conveyance  to  be  made  to  King  immediately 
from  the  vendors,  and  that,  upon  the  convey^ance 
being  executed.  King  should  pay  the  vendors  the  sum 
contracted  to  be  paid  to  them  by  Kemp  in  part  of  the 
purchase-money,  and  should  pay  Kemp  the  further 
sum  of  3,000  /.,  the  consideration  of  the  transfer  of  his 
equitable  interest. 

The  bill  further  stated,  that  Kemp  being  in  imme- 
diate want  of  3,000  /.,  and  the  investigation  of  the  title 
and  the  preparing  of  the  conveyance  being  likely  to 
occasion  delay  in  the  payment  of  the  3,000/.,  Kemp 
requested  King  to  give  him  an  undertaking  in  writing 
for  the  payment  of  that  sum,  in  order  that  Kemp 
might  thereby  be  enabled  to  raise  3,000  /.  immediately ; 
and  that  accordingly  King  gave  Kemp  the  following 
undertaking  in  writing :  "  Mr.  Kemp,  when  the  title 
to  the  Philpot-lane  estate  is  perfected,  and  the  same 
shall  be  regularly  conveyed  to  me  by  all  the  parties. 
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I  will  be  accountable  to  you  for  the  sum  of  3,000/.,  isru. 
upon  receiving  a  proper  release  from  you  and  Mr.  ^j^ 
Wilson  for  the  same.  I  am  yours,  John  King.  1 6th 
June  1818."  That  after  that  undertaking  had  been 
given,  Kemp  applied  to  Thomas  Bignold,  and  requested 
him  to  advance  to  him  the  sum  of  3,000/.,  upon  an. 
assignment  to  Bignold  of  the  agreement  so  entered 
into  with  King ;  that  Bignold  was  induced  to  agree 
thereto,  upon  condition  that  he  should  not  have  to- 
wait  above  three  months  for  the  fulfilment  of  King's 
undertaking ;  that  accordingly  a  memorandum  of  the 
transfer  of  the  interest  of  Kemp  in  the  said  agreement 
with  King,  and  of  the  benefit  of  the  aforesaid  under- 
taking, was  drawn  up ;  and  the  same  was  sent  to  King, 
and  was  then  in  his  possession  or  power;  and  that 
memorandum  was  as  follows:  ^'Esteemed  friend 
King,  be  pleased  to  pay  Thomas  BignoW^  or  his  order^ 
pursuant  to  thy  letter  to  me,  dated  the  15th  inst.,  the 
sum  there  mentioned;  and  his  receipt  shall  be  thy 
discharge.  Thine,  R.  Kemp..  27th  June  1818." 
That  the  undertaking  of  the  15th  of  June  1818  was  by 
Kemp  put  into  the  hands  of  Bignold,  and  he  paid  the 
3,000  /.  to  Kemp,  in  consideration  of  the  transfer  to 
him  of  the  benefit  of  the  said  agreement  with  King. 
That  afterwards,  in  consequence  of  difficulties  made 
by  King,  which  occasioned  more  than  three  months 
delay  in  the  performance  of  his  said  undertaking,  it 
was  agreed  between  Bignold  and  Kemp  and  Richard 
Wilson,  (the  person  in  the  undertaking,  dated  15th 
of  June  1818,  named)  that  the  said  sum  of  3,000/. 
paid  by  Bignold  should  be  returned  to  him ;  but  that 
Bignold,  who  was  then  a  creditor  to  a  considerable 
amount  of  Kemp  and  of  Wilson,  should  from  time  to 
time  make  further  advances  to  them;  and  should 
hold  the  said  undertaking,  signed  by  King,  as  security 
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1 834.  to  him,  as  well  for  the  payment  of  the  sums  then  due 
Stalet  *^  ^™  froia  Kemp  and  Wilson  respectively,  as  also 
y-  for  the  payment  of  all  such  sums  as  he  should  there- 
after advance  for  the  use  of  Kemp  and  Wilson,  or 
either  of  them.  That  Bignold,  on  the  faith  of  such 
agreement,  and  also  of  King's  said  undertaking,  made 
further  advances  to  a  considerable  amount  to  Kemp 
and  Wilson  respectively  before  the  year  1 821 ;  and 
that  there  was,  in  that  year,  justly  due  to  Bignold« 
from  Kemp  and  Wilson  respectively,  a  sum  exceeding 
5,000/.  That  it  was  s^eed  between  Bignold  and 
Kemp  that  Bignold  should  take  to  the  said  under- 
taking signed  by  King,  and  all  the  benefit  thereof, 
for  his  own  use,  in  discharge  of  all  right  of  personal 
demand  by  way  of  action  against  Kenip  for  the  amount 
due  from  him  to  Bignold.  That  some  time  after  the 
memorandum,  dated  the  27th  June  181 8,  was  deposited 
with  King,  the  title  of  the  said  lands  and  hereditaments 
was  perfected,  and  Kemp  procured  the  conveyance  of 
them  to  be  made  from  the  vendors  immediately  to 
King,  and  such  conveyances  were  duly  executed,  and 
King  was  in  the  undisturbed  possession  of  the  said 
lands  and  hereditaments.  That  Bignold  and  Kemp 
had  applied  to  King,  and  requested  him,  upon  the 
execution  of  a  proper  release,  to  pay  Bignold  the  said 
sum  of  3,000/.,  being  the  consideration  money  for 
the  aforesaid  assignment  or  transfer  of  Kemp's  interest 
in  the  said  premises,  but  that  King  absolutely  refused. 
The  bill  charged  that  King  had  not  paid  any  part 
of  the  3,000  /.  to  Bignold  or  Kemp,  and  that  Wilson 
acted  as  the  agent  of  Kemp  in  making  the  contract 
for  the  purchase  of  the  said  lands  and  hereditaments, 
and  had  no  interest  in  such  contract,  and  that  such 
contract  was  in  writing,  and  duly  signed  by  the  ven- 
dors or  their  agent  for  that  purpose,  and  that  if  the 
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said  agreement  between  Kemp  and  King  for  sale  of  i854. 
Kemp's  equitable  interest  as  aforesaid,  was  not  made 
and  entered  into  by  Kemp  personally,  on  his  part,  it 
was  made  and  entered  into  by  Wilson,  as  agent  for 
Kemp.  And  the  bill  prayed,  among  other  things,  for 
a  discovery  and  account  of  what  was  due  for  principal 
and  interest,  on  King's  said  undertaking  and  agree- 
ment, and  that  he  might  be  decreed  to  pay  to  Bignold 
what  should  be  found  due  on  taking  such  account 
upon  a  proper  release  being  executed  to  him. 

The  Respondent,  King,  put  in  his  answer,  which 
was  to  the  effect  hereinafter  stated ;  but  before  any 
further  proceedings  were  taken,  Bignold  was  declared 
a  bankrupt,  and  the  Appellant  and  another  person, 
since  deceased,  were  appointed  his  assignees.  Kemp 
died  insolvent,  since  the  filing  of  the  bill,  and  the 
Appellant  having  obtained  letters  of  administration, 
became  his  legal  personal  representative.  In  January, 
1828,  the  Appellant  filed  his  bill  by  way  of  bill  of 
revivor  and  supplement  against  the  Respondent  King, 
making  the  other  Respondent  Hindle,  a  party  defendant, 
as  the  surviving  assignee  of  Richard  Wilson,  who  had 
been  declared  a  bankrupt  in  1816,  and  continued  to 
be  an  uncertificated  bankrupt  in  the  years  1817, 1818,. 
1819  and  1820.  The  supplemental  bill,  which  was 
several  times  amended,  after  stating  the  original  bill  and 
the  prayer  thereof,  and  the  subsequent  matters  as  above 
stated,  and  that  it  was  filed  by  the  Appellant,  with 
die  consent  and  authority  of  the  creditors  who  had 
proved  debts  under  the  commission  against  Bignold, 
charged  that  King  was  still  in  possession  of  the  said  lands 
and  hereditaments,  and  that  if  the  agreement  between 
Kemp  and  King,  for  the  sale  to  King  of  Kemp's 
equitable  interest  as  aforesaid,  was  not  made  and 
entered  into  by  Kemp  personally,  it  was  made  and 
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18S4.  entered  into  on  his  part  by  Wilson,  as  his  agent ;  and 
Stalky  everything  thereinbefore  mentioned  to  have  been 
V.  done  or  transacted  by  Kemp,  which  was  not  done  or 
transacted  by  him  personally,  was  done  or  transacted 
by  Wilson  as  his  agent,  and  that  King  had  in  his 
possession  or  power,  divers  documents,  letters,  papers, 
and  writings,  relating  to  the  matters  in  the  bilk 
mentioned,  and  material  to  be  produced.  And  the 
supplemental  bill  prayed,  that  the  suit  might  be  re- 
vived against  the  Respondent  King,  and  that  he 
might  answer  the  same,  and  that  the  Respondent, 
Hindle,  might  also  answer  the  said  original  bill,  and 
the  supplemental  bill,  and  that  the  Appellant  might 
be  at  liberty  to  prosecute  the  original  suit  and  might 
have  the  benefit  thereof,  and  of  the  proceedings  therein, 
and  of  the  facts  in  the  supplemental  bill  stated, 
against  the  Respondents  respectively,  and  that  it  might 
be  declared,  that  no  release  from  Wilson  or  Hindle 
to  King  was  necessary,  or  that  Hindle  might  be 
ordered  to  execute  such  release  if  necessary,  and  that 
a  receiver  of  the  rents  and  profits  of  the  said  lands 
and  hereditaments  might  be  appointed,  &c. 

The  Respondent,  King,  by  his  answer  to  the  original 
bill  in  1821,  and  to  the  supplemental  bill  in  1828^ 
denied  that  in  the  year  1818,  or  at  any  other  time, 
Kemp  entered  into  any  contract  or  agreement  for  the 
purchase  of  the  lands  and  hereditaments  in  the  said 
bills  mentioned,  but  this  Respondent  believed,^  that 
the  said  lands  and  hereditaments  had,  in  that  year, 
been  put  up  to  sale  by  public  auction  by  Mr.  Burton^ 
auctioneer,  and  that  the  same  having  remained  unsold. 
Burton  afterwards  offered  them  for  sale  by  private 
contract.  And  Respondent  was  informed,  and  be- 
lieved it  to  be  true,  Uiat  Richard  Wilson,  then  and  at 
the  time  of  filing  the  Respondent's  first  answer  being  an 
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uncertificated  bankrupt,  afterwards  applied  to  Burton,  i8d4. 
and  contracted  with  him  for  the  purchase  of  the  said 
lands  and  premises  for  his  own  use  and  benefit  for 
the  price  of  10,500  /.,  and  that  such  contract  was  re- 
duced into  writing,  and  signed  by  Wilson,  who 
therein  also  undertook  to  pay  some  deposit  in  respect 
of  his  said  purchase  within  a  certain  period  therein 
limited,  but  failed  so  to  do ;  and  shortly  afterwards 
Wilson  was  introduced  to  this  Respondent  by  Robert 
Kemp,  and  represented  to  be  the  bond  fide  purchaser 
of  the  said  lands  and  hereditaments  upon  speculation, 
and  that  he  (Wilson)  was  then  unable  to  complete  his 
contract,  and  that  the  price  contracted  to  be  paid  for 
the  same  was  a  very  low  price,  and  that  the  said 
bargain  was  advantageous  to  the  purchaser.  And  this 
Respondent  denied  that  Kemp  did  contract  with  him 
to  sell  his  pretended  equitable  or  other  interest  in  the 
said  lands  or  hereditaments,  but  he  admitted  that, 
influenced  by  the  representations  of  Wilson  and 
Kemp,  touching  the  value  of  the  said  premises,  he 
(this  Respondent)  was  induced  to  consent  to  give  to 
Wilson  3,000  /.  to  relinquish  the  benefit  of  his  contract 
in  favour  of  Respondent,  and  to  pay  to  Wilson  the 
said  sum,  over  and  above  the  price  contracted  by 
him  to  be  paid  for  the  said  estate,  as  soon  as  the  title 
thereto  should  be  approved  and  the  conveyances 
perfected.  And  this  Respondent  and  Wilson  imme- 
diately afterwards  went  to  the  house  of  the  said  Burton, 
and  Burton,  at  the  request  of  Wilson,  and  well  know- 
ing this  Respondent,  consented  to  cancel  the  said  con- 
tract between  him  and  Wilson,  and  the  same  having 
been  accordingly  cancelled,  a  new  contract  in  writing 
was  drawn  up  and  signed  by  and  between  Burton  and 
this  Respondent,  for  the  sale  and  conveyance  of  the 
said  estate,  at  the  same  price  which  Wilson  was  to 
have  paid  for  the  same. 
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1834.  This  Respondent,  by  his  answer,  further  admitted^ 

that  after  a  very  considerable  lapse  of  time  fipom 
Respondent's  first  entering  into  such  contract  with 
Burton,  Kemp  requested  Respondent  to  give  him  an 
undertaking  in  writing  for  the  payment  of  3,000 /.i 
for  the  better  security,  as  this  Respondent  then  under- 
stood, of  Wilson,  and  to  protect  him  by  such  payment 
to  or  in  the  name  of  Kemp,  against  any  claims  that 
might  be  set  up  by  Wilson's  assignees,  in  respect  of 
the  monies  to  be  paid  to  him  by  this  Respondent 
under  such  agreement,  and  not  in  order  that  Kemp 
might  thereby  be  enabled  to  raise  the  said  sum  of 
8,000/.  immediately,  or  for  any  other  purpose:  and 
Respondent  did  give  to  Kemp  an  undertaking  in 
writing  of  the  date,  and  to  the  purport  and  effect  in 
the  bill  mentioned,  and  he  was  solely  induced  to  give 
such  undertaking  as  evidence  that  he  would  pay  the 
3000  /.  upon  the  contract  being  completed ;  and  that 
the  name  of  Kemp  was  made  use  of  in  such  under- 
taking at  the  desire  of  Wilson,  for  the  purpose  of  pro- 
tecting him  from  any  claims  that  might  be  set  up  by 
his  assignees  to  the  said  3,000/.     And  Respondent 
was  still  further  induced  to  give  such  undertaking 
upon  an  understanding  between  all  parties  that  this 
Respondent  should  on  the  completion  of  the  purchase 
retain  in  his  bauds  the  sum  of  500/.  out  of  the  said 
sum,  which  Respondent  had  agreed  to  give  Wilson 
for  the  transfer  of  his  interest  in  the  contract,  for  the 
purpose  of  liquidating  certain  claims  which  Respondent 
had  against  Kemp ;  and  this  Respondent  admitted  that 
some  memorandum  of  an  intended  transfer  of  the 
interest  of  Kemp  (who  was  considered  by  Respondent 
as  a  mere  trustee  for  Wilson)  in  the  said  agreement 
with  this  Respondent,  was  drawn  up  by  Kemp  and 
sent  to  this  Respondent ;  but  Respondent  had  since 
lost  or  mislaid  the  same,  and  was  unable  to  set  forth 
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whether  it  was  in  the  words  or  to  the  effect  in  that       1834. 
behalf  mentioned  in  the  bill.  Stalbt 

This  Respondent  further  admitted,  that  some  time  ^  v. 
after  the  said  memorandum  was  sent  to  him,  the 
title  of  the  aforesaid  lands  and  hereditaments  was  per* 
fected,  and  the  conveyance  thereof  executed  to  this  Re^ 
spondent,  and  he  had  been  since  in  the  undisturbed 
possession  of  them ;  but  Kemp  did  not  procure  the  said 
conveyance  to  be  made  from  the  vendors  thereof  to 
Respondent,  and  Kemp's  interference  in  the  comple- 
tion of  the  said  purchase  was  wholly  unnecessary,  and 
he  never  did  interfere  therein,  or  take  any  trouble 
about  the  same,  after  he  had  introduced  Wilson  to 
this  Respondent,  and  brought  about  such  contract 
between  them  for  the  transfer  of  the  interest  in  the 
said  purchase.  This  Respondent  admitted  that  he 
had  not  yet  paid  the  said  8,000/.,  or  any  part  thereof, 
to  Bignold  and  Kemp,  or  either  of  them,  and  he  was 
advised  that  Wilson,  as  an  uncertificated  Bankrupt, 
was  not  competent  to  enter  into  such  contract  as 
aforesaid,  and  that  Respondent  could  not  with  safety 
pay  him  or  any  person  for  his  use  the  said  3,000  /. 
without  the  consent  of  Wilson's  assignees,  but  he  was 
always  ready  to  pay  the  same  to  Wilson  or  his  assignees, 
or  any  person  legally  entitled  under  his  and  their 
authority  to  receive  the  same,  updn  having  a  release 
or  discharge  duly  executed  to  this  Respondent  for 
the  said  money ;  and  he  insisted  that  to  whomsoever 
the  said  sum  of  right  belonged,  this  Respondent  ought 
m  nowise  to  be  charged  with  any  interest  whatsoever 
in  respect  thereof,  the  same  having  been  screed  to  be 
paid  by  him  as  a  mere  loan  or  premium.  This  Re- 
spondent had  no  knowledge  of  several  of  the  matters 
alleged  in  the  supplemental  bill,  and  he  denied  that 
the  contract  between  him  and  Wilson  for  the  sale  to 
of  Wilson's  equitable  interest  in  the  bill  men- 
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1834.  tioned,  was  entered  into  with  him  by  Wilson  as  the 
agent  of  Kemp ;  and  he  did  not  believe  that  Bignold 
paid  Kemp  the  3,000/.  in  the  bill  mentioned. 

The  Respondent,  Hindle,  put  in  his  answer  to  the 
original  and  supplemental  bills  in  December  1828, 
stating  the  bankruptcy  of  Wilson,  as  it  was  stated  in 
the  said  bills,  and  that  Wilson  was  an  uncertificated 
bankrupt  in  the  years  1817, 1818, 1819  and  1820,  and 
Respondent,  as  his  sole  acting  assignee,  claimed  such 
rights  and  interest  as  Wilson  had,  if  he  had  any  in 
the  matters  in  question  in  the  suit ;  but  he  did  not 
know  that  Wilson,  if  he  had  not  been  a  bankrupt, 
would  have  had  any  right  or  interest  therein. 

The  case  was  heard  by  the  Vice-Chancellor  in  1831, 
when  the  Appellant's  counsel,  in  support  of  his  case, 
read  passages  from  the  answer  of  King  to  the  original 
bill,  and  some  letters  written  by  Wilson  to  Bignold, 
which  were  proved  as  exhibits  in  the  cause.  One  of 
these  letters,  dated  the  25th  of  January  1820,  con- 
tained the  following  passage : 

"  It  has  always  been  known  to  you,  the  money  in 
King's  hands  has  always  been  the  only  tangible  means 
I  had  to  settle  my  afiairs  with  you,  and  in  order  to 
make  this  the  more  certain,  and  to  afford  me  tem- 
porary assistance,  and  to  add  to  your  better  security, 
was  the  only  grounds  for  my  placing  in  your  hands 
the  only  document  which  can  relieve  the  above  diffi- 
culty now,  although  I  find  that  I  miscalculated  on 
your  support  for  temporary  matters,  still  I  never 
despaired  of  your  support  when  an  effectual  arrange- 
ment took  place  in  my  affairs,  and  particularly  after 
the  repeated  assurance  to  support  me  when  an  arrange- 
ment took  place ;  it  is  true  I  have  no  right  to  call 
upon  you  to  lend  me  money  against  your  wishes,  but 
I  consider  I  have  a  just  claim  to  call  upon  you  for  the 
necessary  support  or  return  of  that  which  is  the  only 
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instrument  I  have  to  depend  upon,  and  which  was  isfu. 
deposited  with  you  upon  faith  and  honour,  and  if  I  q^j^ 
know  you  at  all,  it  only  requires  you  to  be  reminded  ^ 
of  what  becomes  your  duty  to  do,  what  conscience 
dictates  to  be  just  between  man  and  man ;  and  I  think 
you  cannot  be  the  man  that  would  wish  to  keep  me 
in  this  situation  after  I  have  surmounted  the  great 
difficulties  I  have  with  Pickfords,  leaving  out  of  the 
question  your  own  interest  in  the  completion  of  the 
arrangement,  but  when  that  is  taken  into  the  consi- 
deration, I  say  it  is  a  reflection  upon  your  under- 
standing not  to  take  the  most  effectual  means  possible 
to  forward  it,  and  it  is  nothing  but  a  strong  convic- 
tion on  my  mind  of  your  not  having  a  proper  view  of 
the  bearing  of  this  business  that  can  at  all  excuse  you 
with  me ;  however,  I  triist  enough  has  been  said  to 
claim  that  attention  it  deserves,  to  either  do  the  one 
thing  or  the  other,  and  either  way  will  accomplish 
my  object  of  a  final  settlement  of  all  difficulties. 

"  I  am,  Dear  Sir,  yours  truly, 

"  R.  Wilson^ 

Another  letter  by  the  same  to  the  same,  in  1820, 
was  as  follows : 

"  Dear  Sir — By  the  arrangement  now  made  with 
Pickfords,  I  shall  be  able  to  effect  an  arrangement  with 
creditors  with  a  loan  of  500/.  instead  of  2,000/.,  on  the 

receipt  of  the  agreement  from  Mr. which  I  expect 

every  post.  It  is  my  intention  to  send  off  a  person  to 
each  creditor,  with  the  means  to  pay  the  composition 
as  agreed  upon,  -and  get,  at  the  same  time,  their 
signatures  to  the  supersedeas ;  to  do  this  and  pay  all 
expenses,  and  some  other  contingencies,  will  require 
500/.,  which,  if  you  are  disposed  to  assist  me  with, 
I  can  only  say  it  will  confer  a  lasting  obligation ;  with 
regard  to  securityi  you  know  as  much  of  my  means 
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1834.  and  situation  as  I  can  tell  you,  and  therefore  I  have 
nothing  to  say  on  that  head  further  than  I  am  disposed 
to  make  any  arrangement  you  may  think  necessary, 
and  that  is  within  my  power. 

^^  I  am,  &c. 
''  Thomas  Bignold,  Esq."  "  B.  Wilson:' 

Another  letter  from  Wilson  to  Bignold,  written 
between  July  and  November  of  the  same  year,  had 
this  postscript :  "  I  was  glad  to  hear  the  other  day  that 
you  had  got  possession  of  the  3,500  /.  from  King;  I 
hope  this  is  correct." 

It  was  proved  by  a  clerk  in  the  bank  of  Perring 
&  Co.,  in  1818,  that  in  that  year  a  sum  of  3,000/.  was, 
by  a  check  drawn  on  them  by  Bignold,  placed  to  the 
account  of  Kemp. 

The  Vice-Chancellor  made  the  following  decree : 
after  reading  certain  orders  made  in  the  cause,  one  of 
which  was  made  shortly  before  the  hearing  for  pay- 
ment by  King  of  the  8,000  /•  into  court,  which  was 
accordingly  paid  in  by  him,  and  was  vested  in  the 
purchase  of  3,681  L  consols,  and  after  reading  the 
accountant-generars  certificate,  whereby  it  appeared 
that  the  said  sum  in  Bank  3  per  cent,  annuities  was 
standing  in  his  name  in  trust  in  the  cause,  &c,  his 
Honor  ordered  that  the  said  3,681  /.,  and  a  sum  of 
55  /.  cash,  on  the  credit  of  the  cause,  be  transferred 
to  the  Respondent  King,  &c. ;  and  further  ordered 
that  the  bill  be  dismissed  with  costs. 

The  Lord  Chancellor,  before  whom  the  matter  was 
brought  by  appeal  in  December  1831,  pronounced 
his  judgment  thereon  in  January  1832,  dismissing 
the  appeal  with  costs. 

The  Appellant  further  appealed  to  this  Flouse 
against  the  said  orders  of  the  Vice-Chancellor  and 
Lord  Chancellor. 
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Mr.  Knight  and  Mr.  G.  Richards  for  the  Appellant:  I834. 
—  King,  by  signing  the  undertaking  of  the  16th  of 
January  1818,  bound  himself  to  pay  the  3,000/.  to 
Kemp,  as  soon  as  the  title  to  the  estate  was  perfected. 
He  admitted  in  his  answer  that  the  title  was  com- 
pleted soon  after,  and  that  he  continued  in  the  undis- 
turbed possession  of  the  estate.  He  had  no  right  to 
dispute  the  title  of  Kemp,  or  of  the  Appellant,  who  is 
Kemp's  personal  representative,  to  receive  the  3,000/. 
The  right  of  suing  on  the  undertaking  was  vested  in 
Kemp,  who,  with  the  consent  of  Wilson,  lodged  the 
same  Mrith  fiignold  as  security  for  advances  to  Kemp 
and  Wilson,  fiignold  did  make  the  advances  upon 
the  faith  of  the  security  of  the  undertaking.  As  the 
assignee  of  fiignold  and  the  administrator  of  Kemp, 
in  one  character  or  the  other,  if  not  in  both,  the 
Appellant  was  entitled  to  demand  from  King  pay- 
ment of  the  said  sum  with  interest  on  tlie  same,  from 
1818.  The  other  Respondent,  the  assignee  of  Wilson, 
made  no  claim ;  if  he,  or  the  creditors  of  Wilson, 
had  any  claim  to  this  money,  they  would  surely  have 
brought  it  forward. 

The  Solicitor-General  (Sir  C.  C.  Pepys)  and  Mr. 
P ember  ton  for  the  Respondents,  (Mr.  J.  Russell  and 
Mr.  Purvis  were  with  them)  : — 

The  Appellant  had  not  established  any  of  the 
material  allegations  on  which  his  claim  was  founded, 
and  the  case  stated  by  him,  in  the  bills,  was  entirely 
fictitious  and  contrary  to  the  truth  ;  he  pretends  that 
Kemp  had  some  equitable  interest  in  the  premises  in 
Philpot-lane,  and  that  King  agreed  with  Kemp  to  give 
him  3,000  /.  for  that  interest.  Or  these  two  allegations 
his  suit  proceeded,  and  they  were  both  utterly  false  ; 
Kemp  never  had  any  interest,  legal  or  equitable,  in 
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1834.  the  premises  in  Philpot-lane ;  King  never  puich||Bpd, 
nor  screed  to  purchase  of  him  any  interest  in  iken^ 
premises;  neither  Kemp  nor  Bignold  had  at.aJaj;.|jim^ 
such  an  interest  in  the  matters  of  this  suit  as  •entijtk^^ 
them  to  sue  King.  No  consideration  moved  directly 
or  indirectly  from  either  Kemp  or  Bignold  for  the 
undertaking  of  the  15th  June  1818,  and  ndith^^of 
them  had  any  interest  in  the  undertaking  oriEtat  4^ 
sum  mentioned  in  it ;  but  even  if  Kemp  had  iiad^aiijf) 
valid  claim  against  the  Respondent  King  updkT'.liiiili 
undertaking,  such  claim  was  the  proper  sabjeett^^luM 
action  at  law,  and  was  not  a  matter  of  ik]liitati{ir 
jurisdiction.  '  u  t  it.)'( 

If  the  Appellant  was  constituted  sufficitotl^  ^ 
the  purposes  of  this  suit  personal  representati've  ^ 
Kemp,  which  was  not  the  case,  still  he  would  ^  iV9t  "iMif 
entitled  to  any  relief  in  that  character,  beeni84»])tii 
claim  in  the  character  of  such  personal  repveseDtaftW 
had  been  introduced  into  the  record  irregolft^yi;^ 
neither  was  he  entitled  to  sue  as  assignee  of  B^UdM^ 
because  he  had  not  shown  that  the  supplementel^ -bUfe 
was  filed  and  the  suit  prosecuted  with  such  coiaden&aff 
Bignold's  creditors  as  was  required  by  the  BanktOfls 
laws.  ■  ■  -*n<i  I 

The  evidence  read  in  the  Court  below,  whick  IMID 
the  only  evidence  in  the  cause,  not  only  did 'nut' 
prove  the  allegations  contained  in  the  bills,  that  the 
money  in  question  belonged  to  the  Appellant,  either 
as  the  assignee  of  Bignold  or  as  the  personal  repre- 
sentative of  Kemp,  but,  on  the  contrary,  distinctly 
proved  that  the  same  belonged  to  Wilson,  an  uncer- 
tificated bankrupt,  to  whose  assignee,  or  to  any  other 
person  entitled,  the  Respondent  King  was  willing  to 
pay  the  money,  but  without  interest. 
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The  Lord  Chancellor ,  after  touching  on  the  points       1834. 

urged  in  the  arguments,  recommended  their  Lordships  stalby 

to  postpone  their  judgment  until  he  could  have  time  ^« 
to  consider  the  question. 


His  Lordship,  in  moving  the  judgment,  said :  This,  Aug.  i«. 
My  Lords,  was  an  appeal  from  my  own  judgment  in 
the  Court  of  Chancery,  affirming  a  decision  of  his 
Honor  the  Vice  Chancellor.  I  stated,  in  the  course  of 
the  arguments  at  your  Lordships'  bar,  the  difficulties 
which  I  felt  upon  the  questions  that  were  brought  for 
your  decision.  The  principal  one  was  this :  it  appeared 
that  the  Respondent,  King,  had  made  the  contract  in 
his  undertaking  nominally  with  Robert  Kemp,  in 
whose  right  the  Appellant  claims;  but  then  it  was 
urged  that  the  name  of  Kemp  was  used  for  Wilson's 
namOy  as  he  was  an  uncertificated  bankrupt ;  and  if 
the  property  was  purchased  in  his  name,  his  assignees 
might  hear  of  it,  and  could  come  upon  it.  That  latter 
si^gestion  appeared  so  reasonable,  that  it  satisfied  me, 
in  the  absence  of  all  proof  to  the  contrary,  as  it  had 
satisfied  the  Vice-Chancellor  in  the  Court  below ;  and 
I  shall  not  now  detain  your  Lordships  further  on  the 
case  than  to  move  that  your  Lordships  affirm  the 
judgment  appealed  from,  and  with  costs. 


By  order  of  this  date,  the  decree  of  the  Court  below      Aug.  15. 
was  affirmed  with  419/.  for  their  costs  to  the  Re- 
spondents. 
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1895: 

Hdf  3d,  and 

13th  July,  and 

8th  SepL 

)836: 

11^  Aug.      The  Right  Hon.  the  Earl  of  Durham  -    Appellant. 
John  Wharton,  Esq.  and  Susan  Mary!  i?^—^,^^/,,-^. 


Marriage 

Portion, 

Sutitf'actinn  of 

Legacy. 


Ann,  his  Wife 


W.  L.  bequeathed  6,000  /.  to  the  daughter  of  his  brother  J*  L 
charged  on  his  real  estates,  and  authorized  the  intereit 
thereon  to  be  raised  for  her  maintenance,  if  J.  L«  should  so 
direct ;  and  he  devised  his  real  estates  so  charged  to  J.  L.  in 
fee.  J.  L.  bequeathed  10^000  /.  in  trust  for  his  daughter  tdc 
life,  and  after  her  death,  in  trust/or  her  cfiildren,  and  declahn 
that  that  sum  should  be  in  addition  to  the  sum  to  whic3i  she 
was  entitled  under  W.  L.'s  will.  The  daughter  sAermiA 
married.  Her  father  advanced  to  her  husband  1 6,000  i.  as 
her  marriage  portion,  and,  by  the  settlement,  pin-moaq^wd 
a  jointure  for  the  wife,  and  portions  for  the  younger  childr^ 
of  the  marriage,  were  provided  out  of  the  husband's  piQ- 
perty,  and  the  16,000/.  were  declared  to  be  in  satisfaction  qf 
the  sums  to  which  the  wife  was  entitled  under  W.  L.*8  will. 
The  father  died  in  1794;  no  demand  was  made  far  the 
10,000/.  until  1826.  Held  by  the  Lords  (revening  the 
decrees  of  the  Vice-Chancellor  and  Lord  Chancellor)  that 
the  10,000  /•  legacy  was  satisfied  by  the  marriage  portkMB, 
assuming,  as  one  ground  of  their  judgment,  that  the  daugh- 
ter was  apprised  of  the  contents  of  her  father's  will  soon 
after  his  death. 


I^HIS  case  has  been  twice  reported,  first  by  Mr. 
Simons,  vol.  5,  p.  297,  where  the  wills  and  other 
instruments,  upon  the  effect  of  which  the  question  in 
the  cause  arose,  are  fully  stated ;  and  again,  upon 
appeal,  by  Messrs.  Mylne  and  Keen,  vol.  3,  p.  472, 
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where  the  Vice-Chancellor's  decree,  affirmed  by  the       i835. 
Lord  Chancellor,  and  now  appealed  from,  is  set  forth,       ^^^  ^^ 
in  substance.  The  latter  report  also  contains  (pp.  473     DimnAM 
and  474)  the  only  positive  evidence  that  was  given,    whabtow., 
on  behalf  of  the  Respondents,  of  their  alleged  igno- 
rance of  the  contents  of  General  Lambton's  will  up 
to  the  year  1826. 

Another    allegation    of  the    Respondents,    which 
'^as  strongly  urged  by  their  counsel  in  the  Court 
of  Chancery  and  before  the  Lords,  but  as  strongly 
denied  on  the   other  side,  was  that  Mrs.  Wharton 
Was  the  favourite  child  of  her  father.     The  witness 
examined  on    behalf  of  the    Respondents  on  that 
point,  deposed  that  he  knew  General  John  Lamb- 
da, the  testator  in  the  cause,  for  10  years  before  his 
death,  and  had  frequent  opportunities  of  seeing  him 
and  his   four  children   (including  the  Respondent, 
Susan  Mary  Ann  Wharton),  in  London,  and  in  the 
'«rtinty  of  Durham.     Deponent  never  heard  the  said 
John   Lambton   express  any  particular   affection  or 
r^ard  for  any  one  of  his  four  children  in  preference  to 
the  other,  but  he  thought  that  Susan  was  his  favourite 
child ;  and  his  reason  for  thinking  so  arose  from  the 
circumstance  of  her  being  the  person  employed  by  the 
others,  when  deponent  and  they  were  together,  to 
speak  to  the  testator  to  effect  any  private  object, 
though  of  a  trivial  character.  Deponent  was  not  awdre, 
after  so  long  a  time,  of  any  particular  circumstance 
touching  the  matter  in  question,  but  his  general  im- 
pression, and  the  feeling  of  his  mind  was,  that  Susan 
Mary  Ann  was  the  favourite  child  of  her  father. 

The  Master,  to  whom  the  cause  was  referred  by  the 
Vice-Chancellor's  decree,  by  his  report  made  in  pursu- 
ance tliereof,  and  dated  the  20th  of  April  1834,  certi- 
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1 835.      fied  that  he  calculated  interest  on  the  legacy  of  1 0,000  /. 

j^j  ^     to  the  Respondent,  Susan  Mary  Ann  Wliarton,  at  the 

DuBHAM    rate  of  4  per  cent,  per  annum,  firom  the  death  of  the 

WaARTON.  testator,  in  March  1794,  up  to  the  date  of  the  report, 

and  he  found  the  legacy  and  the  interest  thereon  to 

amount  together  to  the  sum  of  26,038/.  7s.  id.    This 

report  was  confirmed. 

Lord  Durham  appealed  as  well  from  the  order  con- 
firming the  report,  as  from  the  decree  of  the  Vice- 
Chancellor  and  the  decree  of  the  Lord  Chancellor 
affirming  it. 

Mr.  Bickersteth  and  Mr.  Pembertan  (Mr.  Stephen- 
son was  with  them),  for  the  Appellant,  pursued  neisu'ly 
the  same  course  of  argument  that  was  used  by  tbe 
counsel  for  the  Appellant  in  the  Courts  below,  relying 
chiefly  on  the  rule  of  courts  of  equity,  by  whicK  \f 
legacy  given  by  a  father  to  a  child  is ,  held  to  b^ 
adeemed  or  satisfied  by  a  portion,  subsequently  given 
by  the  father  upon  the  marriage  of  that  child.  Hie 
propriety  of  applying  that  rule  to  this  case  was  ooii- 
firmed  by  the  identity  of  the  sum  advanced  on  the 
marriage  of  the  Respondents  with  the  amount  of  "^e 
sum  named  by  the  testator  in  his  will  as  the  intend^ 
portion  of  his  daughter.  It  was  assumed  in  the 
Courts  below  that  these  sums  did  not  exactly  corres^ 
pond  in  amount,  because  there  might  have  been  an 
arrear  of  interest,  alleged  to  amount  to  2,000  /.,  on  liie 
5,000/.  due  to  Mrs.  Wharton  at  the  time  of  her  mar- 
riage, under  the  will  of  her  uncle,  William  Lambton ; 
but  it  might  be  seen  by  looking  into  that  will,  that 
no  interest  could  become  payable  on  that  legacy  to 
Mrs.  Wharton  until  she  attained  the  age  of  21  or 
married.  The  trustees  of  that  will  were  authorized, 
until  the  legacy  became  payable,  to  pay  her  £ather  the 
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interest  of  it  for  her  maintenance  and  education,  if       i835. 
he  so  directed  them,  but  no  such  direction  was  given       Eariof" 
by  her  father.    Mrs.  Wharton  resided  with,  and  was     Durham 
maintained  by  her  father  until  her  marriage,  which    whabtow. 
took  place  on  the  same  day  on  which  she  attained  the 
age  of  21.     It  was,  therefore,  a  mistake  to  suppose 
that  any  interest  was  due  to  her  on  that  legacy  at  die 
time  of  her  marriage,  and  the  legacy  itself  was  then 
paid,  together  witli  her  portion,  making  together  the 
sum  of  15,000/. 

The  Master  reported  that  the  legacy  of  10,000/., 
together  with  the  interest  on  it  since  the  general's 
death,  amounted  to  26,000/.  and  upwards.  If  it 
should  be  held  that  that  legacy  was  not  adeemed,  still 
all  claim  to  interest  on  it  must  be  considered  to  be 
barred^  by  reason  of  the  length  of  time  which  the 
Respondents  permitted  to  elapse  without  bringing 
forward  their  claim,  for  it  was  impossible,  xmder  the 
circumstances,  to  suppose  them  ignorant  of  the  be- 
quest in  General  Lambton's  will. 

In  addition  to  the  authorities  referred  to  in  the 
reports  of  the  case  in  the  Courts  below,  they  cited 
Piatt  V.  Piatt  (a)  (in  which  they  said  that  the  Vice- 
Chancellor,  after  full  consideration,  pronounced  a 
decision  quite  opposite  to  his  decree  in  the  present 
case),  and  Weall  y.  Rice  (b)j  decided  by  the  late  Mas- 
ter of  the  Rolls. 

Sir  WiUiam  Home  and  Mr.  Knight  (with  whom 
was  Mr.  Pole\  for  the  Respondents,  used  the  same 
general  arguments  and  cited  the  same  cases  that  they 
had  successfully  urged  before  the  Vice-Chancellor. 
They  distinguished  the  case  of  Weall  v.  Rice  from 

(a)  3  Sim.  503.  (6)  2  Russ.  &  My!.  851. 
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1835.      this,  admitting  that  the  Master  of  the  Rolls  tb^M 
*^JJ^      came  to  a  proper  conclusion.    As  to  the  case  of  Pl&it- 
i5uRHAM     V.  Piatt  J  they  observed  that,  as  reported,  it  was  iiioon^^ 
WHARToir.   sistent  with  the  authorities  that  were  referred  ta  iri  tM 
report.     That  case  came  before  the  Vice«Chancell6iv|a> 
1 830, and  his  Honor  might  be  said  to  have  moM  exjpdif^'' 
ence  in  the  decision  of  the  present  case  in  1832V91P-M> 
have  considered  the  circumstances  to  be  differeiiti  l|itr 
probability  was  that  his  Honor's  attention  had  not 
been   drawn    to    the   difference   between   the    limi- 
tations in  the  will  and  in  the  settlement  in  that  cafce, 
as  it  was  in  this;  certainly  his  Honor  had  not  the; 
slightest  notion,  on  hearing  this  case,  that  he  had  etet 
decided  any  such  point;  for  he  had  in  vain  asked' 
counsel,  and  so  did  the  Lord  Chancellor  on  the  appeal^t 
to  refer  him  to  any  case,  in  which,  the  limitations  *oC 
the  portions  in  the  will  and  settlement  being  different^ 
the  one  was  held  to  adeem  the  other.     It  wa8,.tj»ere^ 
fore,  to  be  inferred  that  the  point  said  to  be  decided 
in  Piatt  v.  Platt^  was  never  brought  before  either 
of  the  Courts  in  the  arguments  in  the  present  case*  - 


Sept.  8.  Lord  Lyndhurstj  (on  the  last  day  but  one  of  theSei^ 

sion  of  Parliament,  after  having  moved  judgmentB 
in  other  cases),  observed,  that  this  was  a  case  of 
importance,  both  as  regarded  the  sum  in  diftputd 
and  the  principle  of  law  involved  in  it.  There  wasoi 
difference  of  opinion  upon  the  question  between  those 
noble  and  learned  Lords  who  had  heard  the  case.  Unid^ 
these  circumstances,  therefore,  it  would  not  be  fitting 
that  any  decision  should  be  now  given,  in  the  absence  ci 
the  noble  and  learned  Lord  who  had  decided  the  ques« 
tion  in  the  Court  below.  It  was  necessary  that  some 
communication  should  take  place  between  his  noble 
and  learned  friend,  and  another  noble  and  learned  Lord 
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(i43xd  Devon),  who  had  attended  to  the  case,  and  him-       i635. 
selt  and  the  result  of  that  communication  might     "^^^( 
ba  to  remove  the  difference  of  opinion  which  existed.     Dub^ak 
Atl  all  events,  such  a  difference  of  opinion  now  exist-    WHiiron. 
iBgr  it  would  not  be  right,  as  regarded  his  noble  and 
leiffiied  friend,  who  was  absent(c),  or  just  to  the  parties 
QCficenied  in  the  case,  that  judgment  should  be  given, 
atfireaent 
Judgment  was  postponed. 

Lord  Jjyndhurst : — ^The  facts  of  this  case  are  very  isae : 
particularly  stated  in  the  fifth  volume  of  Mr.  Simons'  ^^  "*' 
Reports;  it  is  unnecessary,  therefore,  that  I  should  enter 
into  any  minute  detail  of  them.  William  Lambton  by 
his  will  bequeathed  to  his  niece,  Susan  Lambton,  now 
Mrs.  Wharton,  a  legacy  of  5,000/.,  and  he  charged 
this  with  other  l^acies  upon  his  real  estate,  which  he 
derised  to  his  brother.  General  John  Lambton ;  General 
John  Lambton  by  his  will  bequeathed  10,000/.  to 
Susan  Lambton,  and  afterwards,  upon  the  occasion  of 
her  marriage  with  Mr.  Wharton,  he  gave  her  a 
portion  of  15,000/.,  and  it  was  stated,  in  the  articles 
of  agreement  upon  the  marriage,  that  such  portion 
w«B  in  satisfaction  of  all  sums  that  she  was  entitled 
to  under  the  will  of  the  testator's  brother,  William 
Lambton.  The  question  in  the  cause  is,  whether  that 
marriage  portion  is  to  be  taken  as  a  satisfaction,  not 
only  of  the  sum  to  which  she  was  entitled  under  the 
will  of  William  Lambton,  but  also  as  a  satisfaction  or 
ademption  of  the  portion  bequeathed  to  her  by  the  will 
of  her  father ;  whether  she  is  entitled,  in  addition  to 
the  15,000  /•  given  on  her  marriage,  to  the  10,000  /. 
under  her  &ther's  will. 

There  are  some  circumstances  in  tliis  case  which 

(c)  Lord  Brougham  had  lefl  London  in  ill  health. 

L  4 


'•1.'! 
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1888^  s^ke  me  as  singular.  Geneidl  Johit  iL&lnlilBBi 
Bariof  ^^^  ™  the  year  1794;  no  claim  to  this  legacjr^^mi^ 
BuBHAit  made  till  1826,  a  period  of  32  years,  it  is  ettaAedi^^dtf 
WRun»r.  ^  P^rt  of  ^^*  ^^^  ^^*  Wharton,  that  tfac|^  veqi? 
wholly  unacquainted  with  the  circuBistanee'iof  tUiyf 
legacy  haTii^  been  bequeathed  to  her  byriher  fa&no 
Now  it  appears  that  immediately  after  the  .dteA  ott 
General  John  Lambton,  his  will  was  read  at  liataibtaL 
Hall,  in  the  presence  of  Mrs.  Whartm's  hattilbkii 
William  Henry  Lambton,  the  sole  executov  of  Q8^> 
neral  Lambton,  in  the  presence  also  of  BalphiJdiii; 
Lambton,  her  brother,  who  was  erne  of  the:  tsnitMkk 
of  her  noiarriage  settlement,  and  of  Dorothy  LamfaUaoi^ 
her  sister,  who  took  a  legacy  of  10,000  L  imder  likm 
will.  It  is  very  extraordinary,  therefore,  thati  Mi^ 
Wharton  should  have  had  no  knowledge  of/ jmgf I 
l^acy  having  been  bequeathed  to  her  by  her  fidiietW 
will.  It  is  the  more  extraordinary,  as  upoaa'tecanii 
occasion  she  stated  that  she  had  oonflideredJb(d«9el£ 
the  favourite  child  of  her  father,  and  thought  it  ex- 
tremdy  probable  that  she  should  have  a  l^mrjranAer 
his  will.  This  would  naturally  have  led  to  in^uiif^ 
It  appears  to  me,  under  these  circumstances, .  vei|rr 
difficult  to  believe  (the  parties  living  on  good  (fefisiA^ 
together^  and  Dorothy  Lambtcm  hersdf  taUng^^jfu. 
l^^B^y  of  10,000^)  that  it  should  never  have  v^oi^eito^ 
the  knowledge  of  Mrs.  Wharton,  her  siiter,  th«l>t)«ir 
abo  had  been  mentioned  in  the  will,  and  thatii^. 
legacy  of  10,000/.  had  been  bequeathed  to  het.  v  rni^ 
3iit  there  is  some  evidence  which  has  be^iinsistedi 
on  for  the  purpose  of  leading  to  the  conGlu8km.lifcat^' 
in  tmtl^  she  had  no  knowledge  of  this  legaey«  mII' 
seems  that  Lord  Durham  was  desinms  of  edfing*; 
paj^t  of  the  properly  on  which  the  legacy  was  dmigsd^ 
and  he  entered  into  a  treaty  for  that  purpose  with 
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imd  Eldon.      Lord  Eldon  required  an  indemnitj^       i«90; 
i^^ahrat  lliis  l^acy,  in  consequence  of  which,  Mr:      jj^^^ 
Ward  (who  was  the  solicitor  of  Lord  Durham),  waited     9vrbau 
upon  Mr.  and  Mrs.  Wharton,  and  had  a  conversation    waiMoir/ 
with  them  on  the  sul]ject  of  the  legacy,  and  in  the 
coarse  of  that,  conversation  Mrs.  Wharton  sfaeited  that 
flbe  hnd  never  heard  that  she  was  entitled  to  a  l^acy 
under  het  JBither^s  will.     But  nothing  stated  by  Mrs. 
Wharton,  who  is  a  claimant  and  party  in  the  cause, 
can  be  made  use  of  as    evidence  in  her  fkvour^ 
although  addressed  to  the  i^ent  of  Lord  Durham. 
All  the  presumptions  then  are  strongly  in  fisivour  of 
the  conclusion  that  it  must  have  been  known  at  or 
806n  after  the  death  of  General  Lambton,  that  Mrs. 
Wharton  had  been  mentioned  in  his  will,  and  that  a 
legacy  of   10,000/.  had  been  bequeathed  to  her: 
Whatever  inference,  therefore,  can  be  properly  raised 
from  this  circumstance,  ought  to  be  raised  against 
file  claim  of  Mr.  and  Mrs.  Wharton. 

Another  point  urged  in  the  course  of  the  argument 
was,  that  the  amount  of  the  two  sums  in  the  wills  did 
not  correiqiond  with  that  in  the  settlement.  It  is  true 
tint  the  l^acy  left  by  William  Lambton  amounted  to 
a^OOait  and  the  legacy  bequeathed  by  General  Lamb*^ ' 
ton  to  10,000/.,  tiiose  two  sums  together  making 
16^000/.  On  the  other  hand,  the  marriage  portion 
amounted  to  1 5,000  /•  But  then  it  is  said  there  was  an 
arrear  of  interest  due  on  the  legacy  of  5,000  /.  at  the 
time  of  the  marrii^  amounting  to  upwards  of  2,000/. ; 
so  that  the  sum  on  the  one  side  would,  on  that  calcu* 
lation,  have  been  in  the  whole  17,000  /.  or  upwards, 
and  the  sum  on  the  other  side  only  1 5,000  /.  Now 
assuming  these  facts  to  be  as  I  have  stated  them,  still 
it  does  not  appear  to  me  that  they  at  all  affect  this 
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18S0.      case«      It  is  not   necessary,  in  order  to  rdis^  tibei 

Earl  of      question  of  ademption,  that  the  sums  should  escncdy 

BuRHAk     correspond.    There  are  many  cases  (and  manhprmtoe 

Yfujkms.   cited  in  the  course  of  the  argument  at  tiielmrt)^ 

which  the  proportional  difference  was  much-  ^ceaM 

than  is  supposed  to  have  existed  in  the  presert-viliy 

stance.     But,  in  truth,  there  is  no  evidence  ia'Adt 

cause  to  show  that  any  arrear  of  interest  wiraidii^t 

and  after  a  lapse  of  32  years  we  cannot^  undev^^dta 

circumstances  of  this  case,  assume  that  any  auckaRear 

existed. 


:     •"j.i 


It  was  also  argued,  that  the  limitations  under.  ^ 
will  are  widely  different  from  the  limitations  wddc 
the  settlement,  and  that  such  difference  would  {Nfeveat 
the  principle  of  ademption  from  being  applicable  to 
this  case ;  and  indeed,  the  point  was  alluded  to  ia  Ihe 
judgment  of  the  yice-Chancellor ;  but  I  appreh«ild 
that  this  will  not  prevent  the  application  of  the.pria? 
ciple  of  ademption,  and  that  the  authorities  are  aU  the 
odier  way.  In  the  case  of  Trimmer  v.  Bayne(c\  whicb 
was  cited  in  the  course  of  the  argument.  Lord  Eldm 
expresses  himself  in  these  words :  ^^  The  Court  does  aot 
inquire  whether  the  portion  by  the  will  is  entix^y  §$4 
absolutely  to  the  child,  or  what  is  afterwards  advanced^ui 
this  form,  a  settlement  upon  marriage,  which  not  hw^ 
a  performance  of  a  covenant  or  satis&ction  of  a  d^fa^ 
yet  is  a  presumed  satisfaction  of  the  intended  por^n/- 
and  in  another  case,  Baugh  v.  Read{d)^  which  was  if^ 
ferred  to  for  another  purpose,  and  in  which  this  point 
had  been  insisted  on  in  the  argument.  Lord  Thurlow 
thus  expressed  himself :  '^  Upon  the  marriage  of  his 
daughter  he  transfers  part  of  that  specific  sum  so  men- 

(f)  7  Vcs.  508 — 516. 
(«0  3  Bro.  C.  C.  J  91,  and  1  Vet.  jun.  557— 263. 
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1i(tted,I  agree,  to  different  uses ;  yet  I  doubt  Krhether^  1686« 
thongli  not  to  the  same  uses,  it  will  not  operate  as  an  ^^  ^ 
ademption,  if  not  a  satisfaction,  being  given  as  an  Bubham 
advlmc^mesit  upon  marriage."  But  there  is  a  case  of  Wbweoit; 
Mmck  vw  Jjfrd  Monck  (e),  decided  by  Lord  Redesdale, 
whicfe  k  directly  in  pdbt :  Lord  Redesdale  says,. 
^It  was  pressed  upon  me  by  the  counsel  for  the  plain- 
ti£^itlmt  the  variance  in  the  provision  by.  the  settle-. 
mtiai  and  the  will  distinguished  this  case.  That  is  a 
cimimfltance  which  may  avail  to  prove  it  not  to  be  in . 
satisfaction  of  a  debt  or  covenant,  but  never  of  a 
legacy  given  as  a  provision.  This  distinction  was 
taken  by  Lord  Hardwicke  .in  the  case  of  Clarke  v. 
Sewdl  (/),  and  in  Trimmer  v.  Bayne  this  doctrine  is 
Mcogmzed  by  Lord  Eldon,  wherein  he  states  the  ques- 
tion to  be,  whether,  on  the  limitations  being  different, 
it  was  an  ademption ;  and  he  lays  down  this  rule,  that 
wfacfTe  a  parent  or  person  in  loco  parentis  gives  a  legacy 
as  a  portion,  and  afterwards,  upon  marriage  or  any 
other  occasion  calling  for  it,  advances  money  in  the 
xiature  of  a  portion  to  that  child,  that  will  amount  to 
an  ademption  of  the  gift  by  will,  and  it  will  be  pre- 
sumed he  meant  to  satisfy  the  one  by  the  other." 
The  same  point  was  also  decided  va  Piatt  v.  Piatt  (g}, 
by  the  present  Vice-Chancellor.  "  Although  there  is 
«  material  difference,"  he  observed,  ^'  between  the 
provisbn  made  by  the  will  and  the  provision  under 
the  settlement,  still  the  one  is  a  satisfaction  of  the 
other."  The  question  was  thus  raised  and  presented 
to  the  mind  of  the  Vice-Chancellor,  and  his  Honor 
in  that  case  decided  in  fevour  of  the  ademption. 
I  conceive,  therefore,  that  the  circumstance  of  the 

(e)  I  Ball  &  Beat.  398.  (/)  3  Atk.  98. 

(g)  3  Sim.  503- 
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1836.       limitations  being  different  does  not  at  all  affect  the 
^iTf      question. 

DvmHAH  Another  point  raised  was  this,  that  by  the  terms 
Whabvoit.  of  the  settlement  the  15,000  2.  were  to  be  in  satiih 
faction  of  all  that  Mrs.  Wharton  was  entitled  t6 
under  the  will  of  her  uncle,  William  Lambton,  «nd 
it  was  therefore  contended,  that  as  this  provisioti 
was  stated  to  be  in  satisfaction  of  a  debt  due  bj  Qdie^ 
ral  John  Lambton,  it  could  not  also  be  taken  W  be 
in  satisfaction  or  ademption  of  what  she  otherwise 
would  be  entitled  to  under  his  will.  I  have  nerdr  felt 
the  force  of  that  argument.  It  was  necessaiy,  as  hx 
as  related  to  the  debt,  that  the  provision  in  satisfiM^^ 
tion  of  it  should  be  in  terms  expressed ;  but  a&'&r  w 
related  to  the  provision  by  the  will,  it  was  not  neeei^ 
sary,  because  that  effect  is  produced  by  opa^tmi  of 
law. 

The  case  of  Baugh  v.  Ready  to  which  I  befine 
referred,  was  cited  as  an  authority  upon  this  point 
That  case  is  reported  both  in  Brown  and  in  Yesl^i 
junior ;  the  best  report  is  in  Vesey.  It  does  ilol^ 
appear  to  me,  after  carefully  considering  that  cas^ 
that  it  supports  the  position  for  which  it  was  cited. 
By  the  terms  of  the  will  the  legacy  there  giveotr  w» 
in  satisfaction  of  a  debt  due  under  the  settlemeta^ 
made  on  the  marriage  of  the  testator.  As  fiatr  as^ 
related  to  the  portion — a  portion  of  5,000  L — in  Ibe 
instrument  by  which  it  was  created,  there  was  a 
covenant  on  the  part  of  the  daughter  that  she  wocdd, 
when  she  came  to  the  age  of  23,  assign  the  sum  that 
she  was  entitled  to  under  the  will  of  her  grandfieither. 
These  circumstances  are  widely  different  from  those 
of  the  present  case ;  but  still  it  was  not  with  reference 
to  them,  as  I  collect  from  the  diflferent  parts  of  the 
report,   that   Lord   Thurlow  decided   the   case  ;    he 
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decided  it  with  reference  to  the  nature  of  the  fund       i&so, 
out  of  which  the  legacy  was  to  be  paid.    That  appears     '^^^ 
from  many  passages  in  the  report,  and  it  is  also  con-     Dubiiam 
firmed  by  the  concluding  passage,  in  which  Lord   whjui3»w. 
Tliurlow  says,  '^  it  is  impossible  to  say  this  is  either 
a  satisfaction  or  an  ademption.     It  is  not  express 
enough.    I  think  the  father  intended  to  give  this 
right  to  a  sum,  expected  to  accumulate  before  his 
death  by  the  addition  of  all  these  sums  at  least,  if 
not  of  others ;  therefore  it  does  not  come  up  to  that 
fomt  which  I  should  have  thought  it  reached/'  (that 
"W^  with  respect  to  the  ademption),  *^  and  perhaps 
have  been  wrong  in  so  thinking,  if  it  had  been  a 
c^rtam  sum  distributed  in  certain  proportions  (A)." 
Such  are  the  grounds  on  which  that  case  was  de- 
cided, and  which  in  truth  have  no  application  to  the 
present  question. 

I  have  now  stated  to  your  Lordships,  the  various 
Directions  which  were  urged  at  the  bar  for  the  pur- 
pose of  leading  your  Lordships  to  the  conclusion, 
tjipyat  the  general  rule  of  ademption  could  not  be  applied 
to. the  present  case;  it  appears  to  me  that  none  of 
them  are  sufficient  for  that  purpose,  and  that  the 
general  rule  of  law  ought  in  this  instance  to  prevaiL 
I  am,  therefore,  of  opinion  that  the  judgment  should 
be  reversed. 

.  I  wish  to  add,  that  the  parties  on  both  sides  depre- 
cate further  delay,  and  are  anxious  for  the  judgment 
of  your  Lordships. 

The  Lard  Chancellor  put  the  question,  and  the 
decrees  and  order  appealed  from  were  reversed  with- 
out costs. 

{h)  1  Ves.  juii.  aG[y. 


APPEAL  J^^i;, 

May  1(3,  13 

FROM    THE   COURT   OF    EXCHEQUER    IN    EQUITY.  x  ^  ^t\ 

^  June  14. 

Francis  Morgan Appellant. 

Herbert   Evans,   John   Jenkins   andl  n  i    . 

Phillip  HuRD "^Respondents. 

Cross  Appeal. 

Herbert  Evans Appellant. 

Francis  Morgan,  John  Jenkins  andl  d         j    ^ 
PhilupHurd '^Respondents. 

J.  M.  had  been  W.  L's.  solicitor,  and  his  agent  in  obtaining     Client  and 
money  on  mortgages  and  otherwise,  and  also  receiver  of  the   p^lf^und 
rents  of  his  estates;  on  a  bill  filed  by  W.  L.  against  him        Agem. 
and  the   mortgagees,   a  decree  was  made  for  a  general  ^^^g^g^^'^ 
account  against  J.  M.  and  for  the  taxation  of  his  bills  of 
costs,  notwithstanding  there  were  settled  accounts,  signed 
by  W.  L.,  and  securities  given  by  him,  and  the  vouchers 
delivered  up  to  him.     The  decree  having  directed  the  exa- 
mination of  the  parties,  touching  the  matters  in  dispute, 
VV.  L.  and  J.  M.  filed  interrogatories  for  their  respective 
examinations.     J.  M.  answered ;  W.  L.  refused  to  answer; 
whereupon  an  affidavit  was  filed  by  J.  M.,  pursuant  to  an 
order  of  court,  verifying  the  facts  to   which  his  interro- 
gatories were  directed  ;  Held  by  the  Lords,  reversing  the 
decision  of  the  Court  of  Exchequer,  that  this  affidavit 
ought  to  be  taken  as  evidence  of  the  advances  of  money 
stated  in  it  as  constituting  the  debt  claimed  by  J.  M.  from 
W.  L.,  and  for  which  J.  M.  held  and  produced  W.  L.'s  bond. 

The  Master  having,  pursuant  to  the  decree  and  to  subsequent 
orders  in  the  suit,  made  his  general  report,  to  which  no 

VOL.  III.  M 
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183-t.  objections  were  taken^  nor  exceptions  allowed,  nor  did  any 

^7^     '  error  appear  on  the  face  of  it ;  Held  that  the  report  could 

^,  not,  by  an  order  made  on  the  hearing  for  further  directions, 

Evans.  be  sent  back  to  the  Master  to  be  reviewed. 

J.  M.  having  recovered  judgments  against  W.  L.  upon  war- 
rants of  attorney,  which  purported  to  carry  interest,  and 
liaving  by  the  decree  been  made  accountable  for  the  rents, 
received  from  W.  L.'s  estates,  with  interest ;  Held  that 
under  the  circumstances  the  judgments  also  ought  to  cany 
interest. 

On  appeal  and  cross-appeal,  the  former  being  allowed  and  the 
latter  dismissed,  the  Lords,  holding  that  the  Appellant  in 
the  appeal  ought,  as  the  representative  of  mortgagees,  in 
a  suit  originally  instituted  to  redeem  mortgages,  to  have 
had  the  final  decree,  with  costs,  in  the  Court  below,  gave 
him  costs  in  the  cross-appeal,  by  way  of  compensation. 


J  HIS  is  the  fourth  appeal  to  the  House  of  Lords 
from  the  Court  of  Exchequer,  in  a  suit  originally 
instituted  in  the  year  1783  by  Sir  Watkin  Lewes, 
against  John  Morgan,  William  Farrer,  James  Mor- 
gan, Henry  Wilder  and  George  Morgan ;  all  since 
deceased.  The  cause  is  reported,  in  several  stages,  in 
3d  Anstruther,  769  ;  4th  Dow,  29  ;  5th  Price,  42;  and 
3d  Younge  &  Jervis,  230  and  394;  to  which,  re- 
spectively, particular  references  will  be  made.  The 
Appellant,  Francis  Morgan,  is  the  sole  personal  repre- 
sentative of  John  Morgan,  who  was  the  principal 
defendant  in  the  original  and  continued  suit.  Her- 
bert Evans,  the  Respondent  in  the  first  appeal  and 
Appellant  in  the  cross  appeal,  is  the  heir  at  law  of 
Sir  Watkin  Lewes ;  the  other  Respondents  are  his 
legal  personal  representatives. 

Sir  Watkin  Lewes,  by  his  bill,  filed  as  above-men* 
tioned,  afterwards  amended  by  adding  his  wife  and 
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daughter,  and  the  wives  of  John  and  James  Morgan       i834. 
as  parties,  stated  several  indentures  executed  by  him     ^  '    ' 
and  his  wife,  one  of  which,  dated  December  1772,  was      _  v. 
a  mortgage  granted  by  them  of  certain  estates  in  Pem- 
brokeshire, for  securing  5,000  L  with  interest  at  5  per 
cent,  to  a  Dr.  Kent:  another,  dated  in  March  1775, 
was  a  settlement  of  their  estates  in  the  counties  of 
Carmarthen  and  Glamorgan;    in  which  settlement 
the  premises  therein  mentioned  were  limited  to  the 
said  James  and  George  Morgan,  brothers  of  the  said 
John  Morgan,  for  a  term  of  500  years ;  upon  trust  to 
raise  by  sale  or  mortgage  12,000  /.,  of  which  sum 
5,000  /.  was  to  be  applied  to  pay  off  Dr.  Kent's  mort- 
gage ;  the  residue  to  be  paid  to  Sir  Watkin  Lewes 
for  his  own  use.     The  bill,  after  stating  that  Chardin 
Morgan,  another  brother  of  John  Morgan,  was  sub- 
stituted for  James,  in  the  trusts  of  the  above-men- 
tioned term,  further  stated  that  John  Morgan,  being 
Sir  Watkin's  solicitor  and  agent,  prepared  several 
of  the  indentures  therein  mentioned,  and  that  having 
formed  to  himself  a  plan  of  getting  Sir  Watkin's 
estates,   or  a  chief  part  of  them,  into   his   posses- 
sion, proposed  to  lend  him  money  on  the  assignment 
of  the  said  term,  and  of  the  premises  therein  com- 
prised ;  and  that  in  order  to  induce  him  to  comply 
with  that  proposal,  he  assured  Sir  Watkin  that  he 
would  advance  or  procure  the  money  for  him  at  4 
per  cent,  interest ;  and  that  in  prosecution  of  such  plan, 
and  by  means  of  such  promises,  he  prevailed  on  him 
(Sir  Watkin)  to  execute  certain  instruments  which 
he  (John  Morgan)  had  drawn  up.     The  purport  of 
these  instruments  was  then  stated  ;  one  was  a  mort- 
gage, dated  2d  June  1775,  from  Sir  Watkin,  his  wife 
and   the  trustees  of  the  premises  comprised  in  the 
term  to  William  Farrer  and  James  Morgan,  to  secure 
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1834.  the  payment  of  6,610/.  with  interest  at  5  per  cent; 
^^1^"^  Another  was  a  mortgage,  dated  2d  of  April  1776,  from 
V.  the  same  to  the  same,  of  the  said  premises  for  the 
then  residue  of  the  term,  to  secure  the  payment  of 
8,000  /.,  with  interest  at  5  per  cent.,  which  sum  was 
composed  of  the  above  6,610/.,  and  a  further  alleged 
advance  of  1,390  /. :  And  a  third  of  the  instruments 
was  a  further  mortgage,  dated  3d  April  1776,  of  the 
same  premises  and  term,  subject  to  the  last-mentioned 
mortgage,  to  secure  payment  of  4,000  /.  with  like 
interest  to  Henry  Wilder. 

The  bill  then  stated,  that  a  great  intimacy  had  for 
several  years  subsisted  between  Sir  Watkin  Lewes 
and  John  Morgan,  and  that  Sir  Watkin  used  to 
employ  him  as  his  attorney  and  solicitor  in  most  of 
his  affairs,  and  particularly  in  preparing  the  several 
mortgage  deeds  and  securities  before-mentioned,  and 
esteemed  him  to  be  a  man  of  honour  and  integrity, 
and  therefore  placed  so  entire  a  trust  and  reliance  on 
him,  that  he  would,  and  did,  readily  execute  any 
deed  or  writing  which  he  (John  Morgan)  produced 
to  him  to  be  executed,  without  minutely  or  at  all 
examining  the  contents  thereof;  and  that,  under  such 
faith  and  confidence,  he  executed  the  several  mort- 
gage deeds  and  securities  before-mentioned  to  Far- 
rer  and  James  Morgan,  and  to  Wilder,  without 
examining  them.  The  bill  charged  that  the  said 
several  sums  of  6,610  /.,  1,390  /.  and  4,000  /.,  making 
together  12,000/.,  mentioned  to  be  the  respective 
considerations  of  the  said  several  mortgages,  were  not 
bond  Jide  advanced  by  Farrer  and  James  Morgan, 
and  Wilder,  or  any  of  them,  or  any  other  person  on 
their  behalf,  to  Sir  Watkin,  or  to  his  said  trustees; 
and  also  charged,  that  when  the  mortgage  for  6,610 1 
bore  date,  although  Sir  Watkin  was  made  to  give  a 
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receipt  for  696IO  /.,  with  interest  from  that  date,  as  if  i834. 
then  received,  he,  in  fact,  only  received  800  I. ;  and  i^"7^ 
that  the  greatest  part  of  the  pretended  consideration  ^  v. 
of  6,610/.  was  never  advanced,  but  was  made  up  of 
bonds,  notes  and  other  securities,  before  given  by  Sir 
Watkin,  and  of  some  other  sums  before  charged  to 
him  on  some  other  occasions,  the  particulars  whereof 
John  Morgan  had  never  disclosed;  and  that  the 
1,390  /•  was  not  advanced,  but  great  part  of  it  was 
kept  in  the  hands  of  John  Morgan,  who,  notwith- 
standing, charged  interest  for  the  whole  of  the  said 
sums,  as  if  they  had  been  actually  and  bond  fide  ad- 
vanced to  Sir  Watkin  Lewes. 

The  bill  next  stated,  that  in  1778  and  1779,  actions 
of  ejectment  were  brought  by  the  said  mortgagees 
against  Sir  Watkin  and  the  tenants  of  the  premises 
comprised  in  the  term,  and  also  against  the  tenants  of 
other  lands  of  Sir  Watkin  not  comprised  therein,  and 
judgments  were  recovered  in  the  actions,  and  John 
Morgan,  by  force  thereof,  got  into  possession  of  the 
estates  as  agent  to  the  mortgagees ;  and  the  bill  also 
stated,  that  actions  of  debt  were  brouglit  by  James 
Morgan,  as  executor  of  Chardin  Morgan,  then  de- 
ceased, for  1,647/.  19  5.,  pretended  to  be  due  upon 
bonds;  and  by  John  Morgan,  for  1,142/.,  pretended 
to  be  due  to  him  upon  bond,  and  for  569  /.,  pretended 
to  be  due  to  him  on  an  award  in  the  bill  stated ;  and 
that  judgments  were  recovered  against  Sir  Watkin  in 
the  said  actions ;  and  that  John  Morgan,  by  virtue  of 
executions  sued  out  on  these  judgments,  seized  a 
quantity  of  timber  that  was  cut  down  for  the  use  of 
Sir  Watkin  on  one  of  his  estates  in  Glamorganshire, 
not  comprised  in  the  said  term. 

The  bill  prayed  that  an  account  might  be  taken 
of  all  dealings  and  transactions  between  Sir  Watkiu 

M  3 


164  CASES  IN  Tin:  IIOUSK  OF  LORDS 

1834.       Lewes  and  the  defendants,  and  in  particular  between 

Morgan      ^^^  ^°^  ^^^^  Morgan,  of  what  was  really   due  to 
^  V.  them  respectively  on  account  of  the  matters  stated 

in  the  bill ;  and  that  an  account  might  be  taken  of  the 
rents  and  profits  of  Sir  Watkin's  estates,  receiv^ed  by 
the  defendants  or  any  of  them  ;  and  that  so  much  of 
the  sums  of  6,610  Z.,  1,390/.  and  4,000/.,  as  should 
appear  to  have  come  to  the  hands  of  Chardin  Mor- 
gan and  George  Morgan  respectively,  might  be  an- 
swered by  James  Morgan,  as  the  representative  of 
Chardin  Morgan,  and  by  George  Morgan  accordingly; 
and  that  the  award  in  the  bill  mentioned  mio^ht  be 
declared  to  be  void ;  and  that  John  Morgan  might  be 
compelled  to  make  out  and  deliver  to  Sir  Watkin 
Lewes  proper  bills  of  his  fees  and  disbursements 
claimed  to  be  due  to  him,  and  that  the  same  might 
be  referred  to  be  taxed ;  and  that  on  payment  to  tlie 
defendants  respectively  of  what  should  be  found  due 
to  them  on  the  taking  of  such  several  accounts,  Sir 
Watkin  might  be  let  in  to  redeem  the  estates  com- 
prised in  the  600  years  term,  and  might  be  restored 
to  the  possession  of  them,  and  of  the  other  estates  in 
the  possession  of  the  defendants,  and  not  comprised 
in  the  term  ;  and  that  a  receiver  of  the  rents  and 
profits  of  the  estates  comprised  in  the  said  term  might 
be  appointed  until  such  redemption  could  be  had ; 
and  that  the  defendants  might  be  restrained  from  all 
further  proceedings  at  law  against  Sir  Watkin,  touch- 
ing the  matters  aforesaid,  and  from  disposing  of  any 
timber  then  remaining  unsold,  and  from  cutting 
down  any  other  timber  growing  on  Sir  Watkin's 
estates. 

John  Morgan,  by  his  answer,  stated,  that  his  ac- 
quaintance with  Sir  Watkin  Lewes  began  in  1773, 
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and  that  he  procured  for  him,  at  his  request,  in  the  iss*. 
years  1774  and  1776,  five  several  sums  of  money,  viz.  "^ 
500/.,  220/.,  120/.,  950/.  and  400/.,  all  which  were  ^«?^^ 
the  monies  of  Chardin  Morgan,  and  were  bond  fide 
advanced  to  Sir  Watkin,  and  that  he  executed  five 
several  bonds  to  secure  payment  of  the  same  sums 
respectively,  with  interest,  to  Chardin  Morgan ;  that 
upon  a  deliberate  settlement  of  such  bonds,  in  1775, 
with  the  interest  due  on  them,  and  with  other  monies 
advanced  to  Sir  Watkin,  the  sum  total  then  acknow- 
ledged by  him  to  be  due  from  him  was  2,400/.,  for 
which  he  executed  a  bond  to  Chardin  Morgan,  bear- 
ing date  28th  February  1775,  consolidating  the  said 
five  bonds.  The  answer  next  set  forth  the  considera- 
tion for  the  mortgage  for  6,610/.,  averring  that  the 
whole  of  that  sum  was  bond  fide  advanced  to  or  for  the 
use  of  Sir  Watkin,  and  that  it  was  made  up  partly  of 
fiinds  vested  in  William  Farrer  and  James  Morgan, 
as  trustees  of  the  marriage  settlement  of  John  Morgan 
and  his  wife,  amounting  to  4,209/.  Is.  1  rf.,  which, 
together  with  125.  lie/,  advanced  by  John  Morgan, 
and  with  the  said  bond  of  2,400/.  assigned  to  them,  for 
full  consideration,  by  Chardin  Morgan,  made  up  the 
sum  of  6,610/. 

The  answer,  after  stating  that  John  Morgan  was  by 
indenture  appointed  receiver  of  the  rents  of  Sir 
Watkin's  estates,  to  keep  down  the  interest  of  the 
mortgages  and  to  account  for  the  surplus  to  Sir 
Watkin,  averred  the  further  advance  of  1,390  /.  by 
Farrer  and  James  Morgan  to  John  Morgan,  as  Sir 
Watkin's  attorney,  for  the  use  of  Sir  Watkin ;  and 
of  4,000  /.  by  Henry  Wilder,  as  a  trustee  of  the 
marriage  settlement  of  James  Morgan  and  his  wife  ; 
and  that  the  said  sum  of  1,390/.  consisted  of  1,300  /., 
the  produce  of  certain  bonds  described  in  the  answer, 
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1834.  and  of  190  /.  in  cash  advanced  by  John  Morgan,  and 
^'  '  was  added  by  way  of  further  mortgage  of  the  premises 
V.  comprised  in  the  500  years  term,  for  securing  to 
VANS.  Farrer  and  James  Morgan  payment  of  the  same  with 
interest,  as  well  as  of  the  6,610  /.,  the  two  sums 
making  together  a  mortgage  to  them  of  8,000  /.;  and, 
subject  thereto,  the  same  premises  were,  by  indenture 
of  the  3d  April  1776,  assigned  by  way  of  subsequent 
mortgage  to  secure  payment  of  the  said  sum  of  4,000/. 
with  interest  to  Wilder.  John  Morgan,  by  his  said  an- 
swer, set  forth  several  other  sums  as  actually  advanced 
by  Chardin  Morgan  for  the  use  of  Sir  Watkin,for  which 
bonds  or  other  securities  were  given  by  Sir  Watkin ; 
and  he  stated,  that  an  account  of  various  sums,  advanced 
from  time  to  time  by  himself,  was  delivered  to  Sir 
Watkin,  and  that  he,  after  minutely  examining  such 
account,  and  making  some  deductions  therefrom, 
allowed  the  same,  and  underwrote  as  follows: — 
"  Februcry  24th,  1777,  settled  and  allowed  the  above 
account,  errors  excepted ;  the  balance,  after  deducting 
56  /.,  being  567  /.,  paid  by  note  of  hand — Watkin 
Lewes;''  and  that  Sir  Watkin  gave  auch  note  of  hand, 
whereupon  all  the  vouchers  produced  by  John  Morgan, 
on  the  settlement  of  the  account,  were  delivered  up  to 
him. 

The  answer  further  stated,  that  an  action  was 
brought  by  John  Morgan  for  the  said  567  /.,  and  for 
five  several  sums  of  200  /.,  100  /.,  60  /.,  35  /.  and  36  /. 
alleged  to  have  been  advanced  to  Sir  Watkin,  or  for  . 
his  use;  and  a  verdict  was  recovered  therein  for 
1,142/.,  including  interest ;  upon  which  Sir  Watkin 
executed  a  warrant  of  attorney  to  confess  judgment 
against  him  for  2,000/.,  to  secure  1,142/.  with 
interest  thereon  ;  and  that  John  Morgan  recovered 
another  verdict,  and  judgment  thereon,  for  a  further 
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sum  of  569/.  due  to  him  for  bills  of  costs;  and  he  1834. 
caused  writs  of  elegit  to  be  issued  against  certain 
estates  of  Sir  Watkin  not  comprised  in  the  600  years 
term,  on  those  judgments  and  on  a  judgment  for 
1,647/.  19  5.,  recovered  by  James  Morgan  against  Sir 
Watkin,  for  monies  advanced  to  him  by  Chardin 
Morgan. 

The  other  defendants  also  put  in  their  answers.  No 
witnesses  were  examined.  Before  the  cause  was 
heard,  an  order  was  made,  by  consent  of  all  parties, 
directing  the  mortgaged  estates  to  be  let,  and  the 
rents  to  be  paid  to  John  Morgan  as  receiver. 

On  the  hearing  of  the  cause  (a)  on  2d  of  July  1796, 
it  was  decreed  that  an  account  be  taken  by  the  Deputy 
Remembrancer  of  all  dealings  and  transactions  be- 
tween Sir  Watkin  Lewes  and  John  Morgan  ;  and  of 
all  sums  of  money  received  by  John  Morgan,  as 
agent  to  Sir  Watkin  and  to  the  defendants,  the 
mortgagees ;  and  when  and  how  such  sums  were 
applied ;  and  that  it  be  referred  to  him  to  tax  the 
several  bills  of  costs  claimed  to  be  due  to  John  Mor- 
gan from  Sir  Watkin  Lewes  as  his  attorney,  or 
otherwise,  and  to  report  what  he  should  find  due  to 
John  Morgan  on  account  thereof;  and  to  take  an 
account  of  the  rents  and  profits  of  the  mortgaged 
estates,  and  of  the  timber  which  had  been  felled 
thereon,  and  on  the  estates  not  in  mortgage,  received 
by  John  Morgan  or  by  any  person  by  his  order  or 
for  his  use,  or  which  without  his  wilful  default  he 
might  have  received  ;  and  likewise  an  account  of  the 
rents  and  profits  received  by  him  of  the  estates  not  in 
mortgage,  and  of  which  he  had  been  in  possession 
under  the  several  judgments  in  the  pleadings  men- 
Co)  See  a  report  of  the  case,  with  the  arguments  and  judgment, 
3d  Anstruther,  769-777 ;  see  also  4  Dow,  29,  and  5  Price,  4^-59- 
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1834.  tioned  ;  in  the  taking  of  which  several  accounts,  and 
Morgan  ^^  *^^  taxing  of  the  bills  of  costs,  all  just  allowances 
•^-  were  to  be  made,  and  all  parties  were  to  be  examined 
upon  interrogatories  touching  them  as  the  Deputy 
Remembrancer  should  direct,  and  he  was  at  liberty  to 
report  special  circumstances,  &c. ;  and  if  in  taking  the 
said  accounts,  and  in  taxing  the  bills  of  costs,  it  should 
appear  that  any  vouchers  in  support  of  any  articles 
were  lost,  then  John  Morgan  was  required  to  make 
oath  that  such  vouchers  did  exist,  and  of  the  con- 
tents or  purport  of  them,  and  that  the  same  had  been 
delivered  up  to  Sir  Watkin  Lewes,  &c. 

Under  that  decree  interrogatories  were  exhibited 
by  Sir  Watkin  Lewes  for  the  examination  of  John 
Morgan,  and  his  answer  thereto  was  put  in  soon 
after,  but  no  further  steps  were  then  taken  to  prose- 
cute the  decree. 

On  a  motion  made  on  behalf  of  Sir  Watkin  Lewes 
on  the  20th  of  June  1801,  opposed  by  John  Morgan, 
an  order  was  made  for  a  separate  report  of  all  dealings 
and  transactions  between  them  in  respect  of  all 
monies  actually  received  and  paid  on  account  of  the 
mortgages  and  judgments,  and  of  all  monies  received 
by  John  Morgan  as  agent  to  Sir  Watkin  and  the 
mortgagees,  and  of  the  application  thereof,  and  of  the 
rents  and  profits  of  the  mortgaged  estates,  and  of  the 
estates  not  in  mortgage,  possessed  by  John  Morgan 
under  executions,  and  of  the  timber,  &c. 

In  pursuance  of  that  order,  the  deputy  remem- 
brancer made  a  separate  report,  dated  July  1802, 
whereby  he  found,  amongst  other  things,  that  in  the 
year  1773  Sir  Watkin  Lewes  applied  to  John 
Morgan  to  raise  money  for  him  upon  mortgage,  and 
that  pending  the  negociation  for  a  loan,  John  Morgan 
advanced  to  him  divers  sums,  the  monies  of  his 
brother  Chardin,  and  took  Sir  Watkin's   bonds  to 
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Chardin    for  securing  the  repayment  thereof,  with       i834. 
interest,  and   these   bonds  were  afterwards  consoli-     Mor^ 
dated  by  Sir  Watkin  executing  to  Chardin  Morgan  »• 

a  bond,  dated  the  28th  of  February  1775,  for  2,400  /. 
And  he  found  that  by  indenture,  dated  the  4th  of  May 
1776,  and  made  between  C.  Morgan,  John  Morgan, 
W.  Farrer  and  James  Morgan,  the  two  last  being 
trustees  of  the  marriage  settlement  of  John  Morgan 
and  Amelia,  his  wife,  after  reciting  the  bond  for 
2,400  /.,  and  that  the  money  advanced  thereon  was 
the  proper  money  of  John  Morgan,  and  that  the 
name  of  Chardin  was  made  use  of  in  trust  for  John, 
Chardin  Morgan,  by  the  direction  of  John  Morgan, 
assigned  that  bond  to  Farrer  and  James  Morgan. 
The  report  then  set  forth  the  mortgage  for  6,610  /.  to 
Farrer  and  James  Morgan,  and  found  that  the  said 
sum  was  made  up  of  the  bond  for  2,400  /.,  of  a  sum  of 
4,209  /.  7  5.  1  d.j  produced  by  the  sale  of  certain 
trust  funds  vested  in  Farrer  and  James  Morgan  as 
trustees  as  aforesaid,  and  of  12  5.  11  d.  added  thereto 
by  John  Morgan  ;  and  that  the  bond  for  2,400  /.  was 
deposited  by  them  with  John  Morgan,  and  the 
4,209 1.  7  s.  1  d.  was  paid  by  them  into  his  hands, 
as  the  agent  both  of  Sir  Watkin  and  of  the  mort- 
gagees ;  the  report  next  set  forth  the  further  mort- 
gage for  1,390  L  to  Farrer  and  James  Morgan,  and 
that  the  same  was  made  up  of  1,200  /.,  arising  from 
the  sale  of  other  trust  funds  vested  in  them  as  trus- 
tees as  aforesaid,  and  of  the  sum  of  190/.,  added  by 
John  Morgan  of  his  own  money,  and  that  the  1,200  /. 
was  received  by  John  Morgan,  whom  the  report  then 
charged  with  the  whole  sum  of  1,390  /.  as  money 
actually  received  by  him,  as  agent  to  Sir  Watkin 
Lewes  and  the  mortgagees.  The  Deputy  Remem- 
brancer next  set  forth  the  mortgage  for  4,000  /.  to 
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1834.  Wilder,  as  trustee  of  James  Morgan's  marriage 
t.'T"^'  '  settlement,  and  found  that  the  same  was  received  by 
V.  John  Morgan  as  agent  to  Sir  Watkin  Lewes,  and  to 
Wilder,  the  mortgagee ;  all  which  said  sums  of 
6,610  /.,  1,390  /.  and  4,000  L  made  together  the  sum 
of  12,000  L  ;  and  he  found,  in  respect  of  the  applica- 
tion of  the  12,000  Z.,  that  John  Morgan,  as  agent  for 
Sir  Watkin  Lewes,  paid  to  him  or  for  his  use  the 
whole  thereof;  that  in  May  1778  Chardin  Morgan 
died,  having  appointed  James  Morgan  his  executor ; 
and  in  July  of  that  year  Sir  Watkin  Lewes  executed 
a  warrant  of  attorney  to  enter  up  judgment  against 
him  at  the  suit  of  James  Morgan  as  such  executor, 
for  further  securing  the  principal  sums  of  1,000/. 
and  300 /•  and  120/.  secured  previously  by  a  bond 
to  Chardin  Morgan,  amounting,  together  with  interest, 
to  the  sum  of  1,547  /.  19  5.,  and  which  judgment  was 
entered  up  accordingly ;  and  he  found  that  in  the 
said  month  of  July  Sir  Watkin  executed  another 
warrant  of  attorney  to  enter  up  judgment  against  him, 
at  the  suit  of  John  Morgan,  for  the  sum  of  1,142/., 
and  which  judgment  was  entered  up  accordingly; 
and  he  found  that  in  1779,  John  Morgan  obtained 
a  judgment  against  Sir  Watkin  for  the  further  sum 
of  669  /.  on  account  of  bills  of  costs ;  and  tliat  over 
and  above  the  said  several  sums,  John  Morgan  had 
received  as  agent  for  Sir  Watkin  Lewes  several  other 
sums  particularly  mentioned  in  a  schedule  to  the 
report,  amounting  together  to  1,340 /.  4  s.,  and  that 
he  had  thereout  paid  on  account  of  Sir  Watkin 
790/.  OS.  9  I  rf.,  and  retained  530/.  3^.  2  i  d.  re- 
sidue thereof  towards  the  discharge  of  bills  of  costs 
claimed  to  be  due  to  him. 

In  taking  these  accounts,  the  Deputy  Remembrancer 
received  the  several  securities  executed  by  Sir  Watkin 
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Lewes,   and  the  accounts  settled  between  him  and        i834. 
John  Morgan,  as  evidence  that  the  sums  mentioned     ^'7"^' 

111  1        ^  n  1        1  MonoAN 

in  them  had  been  bona  fide  advanced.  w. 

Sir  Watkin  Lewes  took  ten  exceptions  to  the  report. 
They  were  all  overruled  by  the  Court  of  Exchequer, 
by  a  decretal  order  dated  9th  of  February  1804,  and 
from  that  order  Sir  Watkin  and  his  daughter  ap- 
pealed to  this  House,  as  far  as  it  overruled  the  1st, 
2d,  3d,  4th,  6th,  6th,  and  10th  exceptions  (ft). 

Upon  the  hearing  of  that  appeal,  in  1807,  the 
Lords  reversed  the  order  of  the  Court  of  Exchequer 
as  to  the  last-mentioned  exceptions,  and  ordered  the 
same  to  be  allowed,  and  that  it  be  referred  back  to  the 
Deputy  Remembrancer  to  inquire  and  certify,  as  to  the 
first  exception,  what  sums  were  advanced  by  John 
Morgan  as  the  considerations  of  the  bonds  con- 
solidated by  the  bond  for  2,400/.,  and  when,  by 
whom,  to  whom,  and  in  what  manner  such  sums 
^ere  paid.  As  to  the  third  exception,  that  the  same 
should  be  allowed  as  to  the  125.  11  rf.,  it  appearing 
by  the  said  report  that  such  sum  was  not  advanced 
by  Farrer  and  James  Morgan ;  and  that  the  Deputy 
Remembrancer  should  inquire  and  certify  when 
and  in  what  manner  the  bond  for  2,400/.  was  can- 
celled, and  whether  the  same  was  ever,  and  when, 
delivered  up  to  Sir  Watkin.  And  as  to  the  fourth 
exception,  that  the  same  should  be  allowed  as  to 
190/.  (part  of  the  1,390/.),  it  appearing  by  the  said 
report  that  the  same  was  not  advanced  by  Farrer  and 
James  Morgan ;  and  that  the  Deputy  Remembrancer 
should  inquire  and  certify  whether  Farrer  and  James 
Morgan  did  ever,  and  when,  and  in  what  manner, 
receive  from  Chardin  Morgan  1,200/.;  and,  if  they  did 

(6)  The  exceptions,  and  the  Lord  Chief  Baron's  judgment  over- 
ruling them,  are  amply  set  forth,  5  Price,  pp.  63  to  76. 
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1 S34.      receive  it,  whether  they  advanced  the  same,  or  any, 
m^T^cTn     ^^^  ^^^^  P^^^  thereof,  and  in  what  manner,  to  Sir 
^  Watkin  or  to  John  Morgan  as  his  agent.     And  as  to 

the  fifth  exception,  that  tlie  Deputy  Remembrancer 
should  inquire  and  certify  how  far  the  application  of 
the  12,000/.  was  consistent  with  or  different  from  the 
account  set  forth  in  the  answer  of  John  Morgan  to 
the  bill.  And  as  to  the  sixth  exception,  that  he 
should  inquire  and  certify  whether  the  several  sums 
of  1,000/.,  300/.  and  120/.  were  ever,  and  when,  and 
in  what  manner,  received  by  John  Morgan  from 
Chardin  Morgan,  to  the  use  of  Sir  Watkin  Lewes ; 
and  when  and  in  what  manner  John  Morgan  first 
gave  him  credit  for  such  sums  (c). 

Under  that  order,  which  was  made  an  order  of  the 
Court  of  Exchequer,  the  Deputy  Remembrancer  made 
his  second  separate  report.  Sir  Watkin  Lewes  took 
exceptions  thereto;  the  exceptions  were,  after  argu- 
ment, allowed,  and  the  Deputy  Remembrancer  was 
ordered  to  review  his  second  report.  In  pursuance  of 
that  order,  the  Deputy  Remembrancer  made  his  third 
separate  report  in  June  1809.  To  that  report  also  Sir 
Watkin  took  exceptions,  most  of  which  were  allowed, 
and  it  was  ordered  that  the  Deputy  Remembrancer 
should  review  his  last-mentioned  report  as  to  the 
matter  of  the  exceptions  so  allowed  (rf). 

(c)  See  this  order,  46  Lords'  Journals,  p.  75,  and  the  obsenra- 
tions  of  Lord  Redesdale  and  Lord  Erskine,  Chancellor,  5  Price, 
pp.  78  to  97.  One  of  the  points  decided  was,  that  as  between 
solicitor  and  client  settled  accounts,  or  securities  executed,  are 
not  evidence  that  the  sums  therein  mentioned  were  advanced  to 
the  client. 

(ri)  See  these  several  reports  and  exceptions,  and  the  decisions 
of  the  court  upon  them,  5  Price,  100  to  135,  The  subject  matter 
of  them  was  the  consideration  for  the  bond  for  2,400  /.,  and  for  the 
mortgage  for  1,390/.,  Sir  Watkin  Lewes  contending  that  these 
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On  the  11th  of  July  1810,  an  order  was  made,  on  1834. 
motion  on  behalf  of  Sir  Watkin  Lewes,  consented  to  moroak 
on  behalf  of  the  Defendants,  that  it  should  be  re-  »• 
ferred  to  the  Deputy  Remembrancer  to  take  an  account 
and  make  a  separate  report  of  the  principal  and 
interest  due,  or  claimed  to  be  due,  to  the  Defendants, 
or  any  or  either  of  them,  upon  the  securities  in  the 
cause  mentioned,  and  otherwise,  together  with  the 
costs  directed  by  the  decree  made  on  the  first  hearing 
to  be  taxed,  with  interest  from  the  filing  of  the  bill 
in  1783,  deducting  thereout  and  giving  credit  for  the 
rents  and  profits  of  the  estates  in  the  pleadings  men- 
tioned, and  other  monies  received  by  the  Defendants, 
or  any  of  them,  for  the  Plaintiff 's  use;  and  in  taking  the 
accounts,  the  Deputy  Remembrancer  was  to  make  half- 
yearly  rests,  and  apply  the  overplus,  if  any,  after 
keeping  down  the  interest  of  all  the  said  monies,  in 
reduction  of  the  principal  monies;  and  that  upon 
payment  by  the  Plaintiff  of  what  should  be  found  due 
from  him  upon  taking  such  accounts,  together  with 
the  costs  of  the  Defendants,  they  should  deliver  up 
possession,  and  execute  a  proper  re-conveyance  to 
him  of  the  estates.  (This  report  was  to  be  without 
prejudice  to  any  question  in  the  cause.) 

In  pursuance  of  the  order  of  May  1810,  the  deputy 
remembrancer  made  his  fourth  separate  report  in 
June  1811,  and  Sir  Watkin  again  took  exceptions, 
which  were  allowed,  by  an  order  dated  the  5th  of 
July  1813,  overruling  exceptions  taken  to  that  re- 
port by  John  Morgan  and  other  Defendants,  and 
the  report  was  referred  back  to  be  reviewed  ;  and  it 

sums  were  never  advanced ;  that  John  Morgan  received  for  him  only 
4,ao9  /.  7  5.  1  d.  as  the  consideration  for  the  mortgage  to  Farrer 
and  James  Morgan  for  8,ooo/.,  and  that  out  of  the  4,209  /.  7  <.  1  d. 
John  Morgan  advanced  to  Sir  Watkin  only  3>68i  /.  5  j.  6  c/. 
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1834.       was  further  ordered  that  the  Deputy  Remembrancer 
^  should   compute   interest   on  the  principal  sums  of 

V.  4,209/.  7s.  id.  and  4,000/.,  which  would  appear  after 

revision  of  the  report,  in  respect  of  the  allowed  ex- 
ceptions, to  be  all  that  was  really  advanced  as  con- 
siderations of  the  mortgages  to  Farrer  and  James 
Morgan,  and  to  Wilder.  And  it  was  further  ordered 
that  he  should  take  an  account  of  the  rents  and  profits 
of  Sir  Watkin's  estates  in  mortgage  and  not  in  mort- 
gage,  received  by  Farrer  and  James  Morgan,  and  by 
Wilder,  or  by  John  Morgan,  and  also  an  account  of  the 
monies  received  by  them  for  timber  cut  down  on  the 
estates ;  which  accounts  were  to  be  carried  on  from  the 
foot  of  the  account  mentioned  in  the  deputy  remem- 
brancer's report  of  the  16th  of  July  1802;  and  that 
what  should  have  been  stated  as  so  received  should 
be  carried  to  the  mortgage  account,  and  set  off 
against  what  should  be  found  to  be  due  for  principal 
and  interest  on  the  several  mortgages  in  the  plead- 
ings mentioned. 

From  that  order  the  defendants,  who  had  taken  the 
exceptions,  which  were  thereby  overruled,  appealed 
to  this  house,  and  the  Lords  made  an  order  in  April 
1816,  reversing  parts  of  the  order  appealed  from  (e). 

The  order  of  the  Lords  having  been  made  an  order 
of  the  Court  of  Exchequer,  the  Deputy  Remembrancer, 
in  pursuance  thereof,  made  his  fifth  report  the  1st  of 
February  1817,  and  thereby  certified,  in  consequence 
of  the  allowance  of  Sir  Watkin  Lewes's  exceptions,  that 

(e)  The  questions  for  decision  in  that  appeal,  together  with  the 
observations  of  Lords  EI  don  and  Redesdale,  are  reported  4  Dow, 
sg ;  and  the  substance  of  the  several  orders,  reports  and  exceptions 
made  and  taken  in  the  suit  from  its  commencement  is  there  stated. 
See  also  5  Price,  139;  and  for  the  order  of  their  Lordships  in  that 
appeal;  see  50  Lords*  Journals,  547. 
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MORGAV 

r. 
Evans. 


no  evidence  had  been  produced  before  him  of  the  i834. 
actual  advance  of  600/.  as  the  consideration  of  the 
bond  for  600/.  of  3l8t  January  1774,  one  of  the  bonds 
consolidated  by  the  bond  for  2,400  /. ;  that  the  sum  of 
4,209/.  75.  Id.  proved  as  the  consideration  of  the 
mortgage  of  the  2d  of  June  1776,  together  with  the 
sum  of  4,000  /.  received  by  John  and  James  Morgan, 
of  Wilder,  as  the  consideration  of  the  mortgage  of 
the  3d  of  April  1776,  making  together  the  sum  of 
8,209/.  7s.  id. J  constituted  the  total  amount  of  the 
mortgage  monies  actually  received  by  John  Morgan, 
as  agent  to  Sir  Watkin  Lewes,  and  to  the  mortgagees, 
in  respect  to  the  mortgage  transactions  ;  and  that  he 
had  proceeded  to  compute  interest  on  the  said  sums 
of  4,209  /.  75. 1  d.  and  4,000  /.,  and  to  take  the  account 
of  the  rents  and  profits,  and  of  money  received  for 
timber  felled,  from  the  foot  of  the  account  mentioned 
in  his  report  of  the  lethof  July  1802,  and  had  carried 
the  monies  so  received  to  the  mortgage  account,  and 
set  the  same  off  against  the  said  principal  and  interest ; 
and  he  found  that  on  the  3d  of  September  1804,  the 
monies  so  received  by  John  Morgan  for  the  said 
rents  and  profits  and  timber,  exceeded  the  said  prin- 
cipal sums,  and  all  interest  thereon  to  that  time,  by 
999/.  Is.lOd.;  and  he  found  that  since  the  3d  of  Sep- 
tember 1 804,  and  previous  to  the  6th  of  June  1810,  John 
Morgan  had  received,  in  respect  of  subsequent  rents 
and  profits  of  the  said  estates,  several  sums  of  money, 
amounting,  together  with  the  said  999/.  7^.  10  c/.,  to 
the  sum  of  4,993/.  10s.  10 id. 

To  that  report  John  and  George  Morgan,  and  also 
Sir  Watkin  Lewes,  took  exceptions.  The  first  excep- 
tion of  John  and  George  Morgan  was,  that  the  Deputy 
Remembrancer,  instead  of  having  found  that  on  the 
3d  of  September  1804,  the  money  received  by  John 
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1834.  Morgan,  for  rents  and  profits  and  timber,  exceeded 
the  principal  sums  of  4,209/.  75.  id.  and  4,000 Z.,  and 
all  interest  thereon  to  that  time,  by  999/.  75.  lOi/., 
and  that  since  that  day,  and  previous  to  the  6th  of 
June  1810,  he  had  received  in  respect  of  subsequent 
rents  and  profits,  several  sums  amounting,  together 
with  the  sum  of  999/.  7  5.  10  d.^  to  4,993/.  10  5.  10id.f 
he  not  having  been  directed  or  warranted  by  the 
decree  or  orders  to  make  such  rest  in  the  computation 
of  interest  on  the  principal  sums,  nor  to  have  made 
a  rest  in  the  account  of  the  rents  and  profits  and  money 
received  for  timber,  he  ought  to  have  carried  on  the 
computation  of  interest  on  the  principal  sums,  and  the 
account  of  the  rents  and  profits  and  money  received 
for  timber,  down  to  the  period  of  making  his  report, 
and  then  to  have  set  off  the  amount  of  the  principal 
and  interest  against  the  amount  of  the  monies  received 
for  rents  and  profits  and  timber ;  and  ought  to  have 
certified,  as  the  fact  was,  that  although  the  plaintiff 
had  not  brought  down  his  charge  for  rents  and  profits 
received  by  John  Morgan  beyond  the  6th  of  June 
1810,  yet  John  Morgan  had  brought  in  the  accounts 
of  money  received  for  rents  and  profits  down  to  the 
month  of  December  1816,  up  to  which  date  the  de- 
puty remembrancer  ought  to  have  brought  down  such 
account. 

All  the  exceptions  were  over-ruled,  and  the  report 
was  confirmed  by  an  order  dated  the  8th  of  November 
1817.  By  two  orders,  dated  respectively  1 8th  and  27th 
of  the  same  month  and  year,  John  Moi^an  was  re- 
strained from  receiving  any  further  rents  of  Sir  Watkin 
Lewes's  estates,  and  he  was  ordered  to  pay  into  Court 
4,993/.  105.  10 ic/.,  being  the  amount  of  the  balance 
found  by  the  last  report  to  remain  in  his  hands,  in 
respect  of  the  rents  and  profits  received  by  him,  and 
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he  and  the  mortgagees  were  ordered  to  give  up  to  Sir       i8S4. 
Watkin  the  possession  of  the  estates ;  and  a  reference     j^^ 
was  directed  to  the  Deputy  Remembrancer  to  take  an  v- 

account  of  the  rents  and  profits  received  by  them  and 
John  Morgan,  and  to  compute  interest  at  6  per  cent. 
on  the  sum  of  4,993 /.  10s.  10  3e/.,from  June  1810  to  the 
time  when  the  same  should  be  paid  into  Court :  and 
it  was  ordered  that  John  Morgan  should  bring  into 
Court  the  sum  of  4,000  /.,  the  principal  money  secured 
by  the  mortgage  to  Wilder;  and  that  the  Deputy 
Remembrancer  should  make  a  separate  report  as  to 
the  amount  of  rents  and  calculation  of  interest  distinct 
from  his  general  report  (f). 

From  the  several  orders  of  the  8th,  the  18th  and 
the  27th  of  November  1817,  John  and  George  Morgan 
presented  a  petition  of  appeal  to  this  House.  That 
appeal  was  not  decided  until  1826.  John  Morgan 
had  in  the  meantime  been  taking  steps  to  pro- 
secute the  original  decree  of  the  2d  of  July  1796. 
In  November  1816  he  carried  in  a  state  of  facts  before 
the  Deputy  Remembrancer,  and  exhibited  interro- 
gatories for  the  examination  of  Sir  Watkin  Lewes, 
which  were  allowed  by  the  Deputy  Remembrancer  in 
1818.  Sir  Watkin  refused  to  put  in  his  examination 
in  answer :  On  the  25th  of  June  1818  an  order  was 
made  that  he  should  show  cause  why  the  said  state  of 
facts  should  not  be  taken  as  confessed  by  him  ;  on  the 
13th  of  November  1818  that  order  was  discharged, 
and  it  was  ordered  that  in  case  Sir  Watkin  should 
make  default  in  filing  his  examination  to  the  interro- 
gatories, by  the  1st  of  the  then  next  term,  John 
Morgan  should  be  at  liberty  to  make  an  affidavit  of 

(y)  The  arguments  of  counsel  and  the  observations  by  tlic 
Court  in  making  these  several  orders  are  reported,  5  Price,  pp.  139 
to  167. 
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1834.  the  several  facts  to  which  the  interrogatories  were 
intended  to  apply,  which  affidavit  the  Deputy  Remem- 
brancer was  to  take  into  his  consideration,  and  pro- 
ceed in  the  accounts  and  inquiries  before  him  under 
the  decree  of  1796.  Sir  Watkin  did  not  put  in  any 
examination,  and  on  the  12th  of  February  1819,  John 
Morgan  filed  his  affidavit  in  pursuance  of  that  order. 
These  different  proceedings  were  stated  in  a  supple- 
mental paper  presented  to  the  House  of  Lords,  for  the 
purpose  of  the  last-mentioned  appeal ;  but  before  that 
appeal  was  disposed  of  all  the  parties  to  it  died. 

The  cause  and  the  appeal  were  revived  by  and 
between  the  present  parties,  and  the  appeal  was  decided 
in  1825.  By  the  order  {g)  then  made  by  the  House  of 
Lords,  it  was  adjudged  that  the  order  of  Court  of  the 
8th  of  November  1817,  over-ruling  the  exceptions, 
should  be  affirmed;  that  the  orders  of  the  18th  and 
the  27th  of  November  1817  should  be  reversed,  and 
that  the  Court  of  Exchequer  should  proceed  in  the 
cause,  according  to  the  decree  of  the  2d  of  July  1796, 
and  to  the  order  of  the  11th  of  July  1810  (A). 

That  order  of  their  Lordships  having  been  made  an 
order  of  the  Court  of  Exchequer,  the  Master,  in  pur- 
suance thereof,  made  his  general  report,  dated  11th 
December  1826,  thereby  finding,  among  other  things, 
that  John  Morgan,  from  the  year  1774  to  the  year 
1778,  both  inclusive,  was  employed  as  attorney,  soli- 
citor and  agent  to  Sir  Watkin  Lewes,  and  received  or 
charged  himself  as  agent  to  Sir  Watkin,  with  the 
several  sums  secured  by  the  mortgages  in  the  plead- 
ings mentioned,  making  together  13,000/.,  on  the 
several  days  on  which  the  mortgages  were  respectively 
dated,  and  that  he  paid,  or  applied  to  the  account  of 

{g\  See  the  order,  57  Lords*  Journals. 
(A)  Vide  iupra^  p.  173. 
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Sir  Watkin,  the  whole  of  the  13,000/.;  that  he  also       1834. 
received  as  such  agent  several  other  sums,  amounting     J|^ 
together  to  1,340/.  4 5.,  and  paid  or  applied  the  same  to  » 

Sir  Watkin's  accounts;  that  in  1778,  John  Morgan 
recovered  a  judgment  against  Sir  Watkin  for  the  sum 
of  1,142/.  composed  of  several  minor  sums;  and  in 
1779  he  recovered  another  judgment  for  the  further 
sum  of  569/.,  claimed  by  him  to  be  due  from  Sir 
Watkin  for  bills  of  costs ;  that  all  the  bills  of  costs 
claimed  to  be  due  to  him  from  Sir  Watkin,  as  his 
attorney,  solicitor  or  otherwise,  were  before  taxed  by 
the  Deputy  Remembrancer,  who  by  his  separate  report 
thereof,  confirmed  by  an  order  of  court,  2d  July  1 81 2, 
certified  that  he  taxed  the  said  bills  at  3,829  /.  0$.  6d.y 
from  which  sum,  after  deducting  the  sum  of 
2,034/.  Is.  id.,  received  by  John  Morgan  in  money 
and  security,  there  remained  1,794/.  19^.  5rf.  due  to 
him  in  respect  of  costs.  The  Master  further  found 
that  the  several  sums  of  6,610/.,  1,390/.,  4,000  /.,  and 
1,000/.,  secured  by  the  mortgages,  were  received  and 
paid  by  John  Morgan  as  agent  to  the  mortgagees,  and 
to  Sir  Watkin;  and  that  the  principal  monies  due 
to  him  from  Sir  Watkin,  on  account  of  the  matters 
aforesaid,  were  as  follows  : 

£.  s,  d. 

The  judgment  recovered  in  1778     -     1 ,142  -  - 

The  judgment  recovered  in  1779    -        669  -  - 

The  balance  of  the  taxed  costs  -     -     1,794  19  5 

Further  monies  paid  to  divers  persons       107  2  6 


Making  together  the  sum  of    £.  3,613     110 


The  Master  found  that  John  Morgan,  as  agent  of 
the  mortgagees,  received  for  rents  and  profits  of  the 
mortgaged  estates,  to  Michaelmas,  1817  (from  which 
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1 834.      time  they  were  paid  into  Court  by  the  receiver),  seve- 
Jr^     '     ral  sums  of  money,  amounting  together,  after  deduo 
V.         tion  of  payments  on  account  of  the  estates,  to  the 
^*^^*      sum  of  32,966  /.  12«. ;  that  he  received  for  rents  and 
profits  of  the  estates  of  Sir  Watkin,  not  in  mortgage, 
to   July   1794,    inclusive,   several   sums,  amounting 
together  to  1,818/.   2  5.  6rf.,  and  thereout  paid  on 
account  of  the  estates,  76/.  65.  11  rf.,  which  being 
deducted  from  the  receipts,  left  1,741/.  15  5.  7rf. ; 
and  that  he  received  for  timber  felled  on  the  mort- 
gaged estates,  739/.  15  5.  7  d.;  and  that  the  said 
several  sums  of  32,966/.  12  5.,  1,741  /.  15  5.  7  d.  and 
739/.  15  5.  1  d,y  making  together,  35,448/.  3  5.  2£/., 
constituted  the  total  amount  received  by  John  Mor- 
gan for  rents  and  profits  of  the  said  estates. 

The  Master  further  found,  in  pursuance  of  the 
directions  of  the  order  of  the  11th  July  1810,  which 
was  made  part  of  the  last  order  of  the  House  of  Lords, 
that  the  principal  monies  due  on  securities  to  the 
mortgagees,  and  the  costs,  consisted  of  the  following 
particular  :  three  sums,  secured  by  the  before-men- 
tioned mortgages,  viz.  6,610  /.,  1,390  /.,  4,000  /. ;  the 
sum  of  1,547/.  19  5.,  secured  by  the  judgment  re- 
covered by  James  Morgan  in  1778;  (this  last  sum 
included  the  before-mentioned  mortgage  for  1,000/., 
and  also  a  further  mortgage  for  300  /.,  on  a  decree  in 
Chancery  in  a  cause  of  Lewes  v.  Popkin;)  the  sums  of 
1,142/.  and  569/.  secured  by  John  Morgan's  judgments 
in  1778  and  in  1779  ;  and  his  bills  of  costs,  as  taxed, 
at  1,794  /.  19  5.  5  d.,  all  which  several  sums  together 
made  17,053/.  I85.  5e/.,  and  included  all  the  principal 
monies  before  mentioned  to  be  due  to  John  Morgan, 
except  a  simple  contract  debt  of  107  /.  2  5,  5  d.  before 
mentioned ;  and  the  Master  computed  interest  on  the 
mortgage  monies  and  costs,  and  set  forth  an  account 
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€\f  the  interest,  deducing  such  part  of  the  principal  1 834. 
money,  as  the  surplus  of  the  rents  and  profits,  after  1^^^^^ 
keeping  down  the  interest,  had  from  time  to  time  been 
sufficient  to  satisfy.  And  he  again  set  fortli  the  sums 
Tcceived  from  time  to  time  for  the  rents  and  profits, 
together  with  the  sums  paid  by  the  receiver  for 
interest,  pursuant  to  the  order  of  the  27  th  of  Novem- 
ber 1817,  out  of  the  rents  and  profits  received  by  him, 
and  he  made  rests  in  the  account  of  interest,  and 
raits,  and  profits,  half  yearly,  and  applied  the  over- 
plus, after  keeping  down  the  interest  of  the  mortgage 
monies  and  costs,  in  reduction  of  all  the  principal 
monies  and  costs,  as  far  as  the  same  would  extend ; 
and  he  set  forth  the  amount  of  the  interest  upon  the 
mortgage  monies  and  costs  from  time  to  time  remain- 
ing unpaid,  after  deduction  of  the  rents  and  profits 
received,  when  the  same  amounted  to  less  than  the 
interest  due,  and  the  amount  of  the  overplus  of  such 
rents  and  profits,  from  time  to  time,  when  the  same 
exceeded  the  interest  due ;  and  he  found  that  there 
remained  due,  of  the  said  principal  monies,  interest 
and  costs,  at  the  date  of  this  report,  after  the  deduc- 
tions aforesaid,  the  sum  of  3,597 /.  Is.  10 d.;  and  in 
taking  the  accounts,  he  did  not  allow  to  the  represen- 
tatives of  Chardin  Morgan  and  John  Morgan  any 
interest  on  the  said  judgments. 

The  Appellant,  F.  Morgan,  took  two  exceptions  to 
.that  report ;  by  the  first,  insisting  that  the  Master, 
instead  of  having  computed  interest  on  the  mortgage 
-monies  and  costs,  and  having  applied  the  overplus  of 
the  rents  and  profits,  after  keeping  down  such  interest, 
in  reduction  of  the  principal  monies  due  on  all  the 
•securities,  comprising  the  judgments,  ought  to  have 
computed  interest  on  the  principal  monies  due  upon 
the  judgments,  as  well  as  upon  the  mortgages  and  costs, 
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1834>^  and  applied  the  overplus  of  the  rents  and  profits, 
after  keeping  down  the  interest  of  all  the  principal 
monies^  in  reduction  of  the  same  principal  monies.  By 
the  second,  he  insisted  that  the  Master,  instead  of 
having  certified  that  he  had  not  allowed  to  the  repre- 
sentatives of  Chardin  and  John  Morgan  any  interest 
on  the  judgments,  ought  to  have  allowed  interest  on 
all  the  judgments,  and  to  have  stated  the  accounts  so 
in  his  report. 

These  were  the  only  exceptions  taken  to  the  general 
report,  and  they  were  over-ruled  by  an  order,  dated 
4th  of  February  1827,  which  is  one  of  the  orders  now 
appealed  from. 

The  cause  was  brought  on  for  hearing  for  further 
directions  on  the  3d  of  May  1827 ;  when  upon  the 
application  of  the  Respondents,  without  any  previous 
notice  to  the  Appellant,  and  without  objection  or  ex- 
ception to  the  report  by  the  Respondents,  the  Chief 
Baron  ordered  that  it  should  be  referred  back  to  the 
Master,  to  review  his  report,  having  regard  to  the 
first  exception  taken  by  George  and  John  Morgan  to 
the  fifth  separate  report  (A),  and  to  the  order  of  the 
Court,  made  the  8th  of  November  1817,  whereby  the 
said  exception  was  over-ruled  and  the  report  confirmed, 
and  also  to  the  order  of  the  House  of  Lords,  dated 
6  th  of  July  1825;  and  that  the  Master  should  in- 
quire, and  report  how  far  those  proceedings  ought 
to  vary  the  balance  stated  by  him  in  his  report ;  and 
if  he  should  find  that  such  proceedings  ought  to  vary 
the  same,  it  was  further  ordered  that  he  should  cor- 
rect such  balance  accordingly ;  and  he  was  directed 
to  tax  F.  and  James  Morgan  thein  costs  of  the  inquiry, 
such  costs  when  taxed  to  be  paid  by  Herbert  £vans» 

(h)  See  this  exception,  pp.  175  and  176,  supra. 
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and  the  Master  was  at  liberty  to  state  special  circum-       1 834. 
stances.      (This  is   the  second  order  now  appealed      mokcaw 
from.) 

On  the  10th  of  December  1828,  the  Master  made 
his  report  in  pursuance  of  that  order,  and  he  found 
that  all  principal  monies  and  interest  due  upon  the 
mortgage  securities  were  fully  paid  on  the  3d  Sep- 
tember 1 804,  and  that  John  Morgan  at  that  date  had 
received,  for  rents  and  profits  and  produce  of  timber 
felled,  the  sum  of  999/.  7^.  10  d.  beyond  all  the 
principal  money  and  interest  due  to  and  received  by 
him  for  the  mortgagees ;  and  he  further  found  that 
by  his  report  of  the  11th  of  December  1826,  not 
having  the  said  exception  and  orders  particularly 
brought  to  his  consideration,  he  certified  that  John 
Morgan  received  several  sums  of  money,  amounting 
together  to  13,000 /.,  as  agent  for  Sir  Watkin  Lewes; 
and  which  now,  having  regard  to  the  said  exception 
and  orders,  he  found  to  be  incorrect,  and  instead 
thereof  he  found  that  he  received  only  9,209  /.  75.  irf., 
viz.,  4,209  /.  7  5.  1  d.  of  Farrer  and  James  Morgan, 
being  the  consideration  for  the  mortgage  of  6,610/., 
4,000  /.  of  Wilder,  being  the  consideration  for  the 
mortgage  of  4,000  /. ;  and  1,000  /.  of  Chardin  Morgan 
on  an  assignment  of  the  benefit  of  a  decree  in  the 
cause  Lewes  v.  Popkin.  And  he  certified  that  having 
found  by  his  former  report  that  John  Morgan  had 
paid  to  or  on  account  of  Sir  Watkin  13,000  /.,  which 
included  2,400  /.  for  the  bond  dated  February  1775, 
and  31  /.  19  5.  5  d.  interest  thereon,  making  together 
2,431  /.  19  5.  5  rf. ;  but  the  validity  of  that  bond  being 
questioned,  and  the  allowance  of  these  two  sums 
being  objected  to,  without  sufficient  evidence  of  the 
consideration  of  the  bond,  he  had,  having  regard  to 
the  said  exception  and  orders,  required  the  Appellant 
F.  Morgan,  who,  as  executor  of  John  Morgan,  claimed 
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1834.^  the  benefit  of  the  bond,  to  prove  the  consideration 
thereof,  but  he  declined  to  produce  any  new  evidence, 
relying  on  the  report  made  on  the  11th  of  December 
1826,  and  on  tlie  evidence  then  produced,  viz.,  an 
account,  dated  24th  of  February  1777,  signed  by 
Sir  Watkin  Lewes  (i),  and  the  affidavit  of  John  Mor- 
gan, sworn  on  the  12th  of  February  1819 ;  and  the  Re- 
spondents Evans,  Jenkins  and  Hurd  having  produced 
before  him  the  separate  reports  made  by  the  D^uty 
Remembrancer  on  the  15th  of  July  1802,  the  10th  of 
May  1808,  the  13th  June  1809,  and  the  25th  of  June 
1811,  together  with  the  order  of  Court  made  on  the 
6th  of  July  1813,  and  the  orders  of  the  House  of 
Lords,  made  on  the  8th  of  April  1816,  and  the  5th  of 
July  1825,  he  had  taken  the  same  into  his  considera- 
tion, as  explanatory  of  the  first  exception  to  the  fifth 
separate  report  of  the  Deputy  Remembrancer,  and  the 
said  orders  of  Court  and  of  the  House  of  Lords,  and  had 
thereupon  disallowed  the  said  sum  of  2,431/.  19s.  bd.^ 
but  he  allowed,  in  Heu  thereof,  several  payments 
appearing,  by  the  separate  report  of  the  25th  of  June 
1811,  to  have  been  made  by  John  Morgan,  to  and  for 
the  use  of  Sir  Watkin  Lewes,  amounting  together  to 
1,315/.  105.,  which  payments  John  Moi^an  had 
treated  as  satisfied  by  the  bond  for  2,400/. ;  and  die 
said  sum  of  1,315  /.  10s.  being  less  than  2,431  /.  19s.(id. 
by  1,116/.  9  s.  5rf.,  he  had  deducted  the  last-men- 
tioned sum  from  the  13,000/.,  leaving  the  sum  of 
11,883/.  10  s.  7rf.,  which,  having  regard  to  the  said 
exception  and  orders,  he  found  to  be  the  correct  total 
amount  of  the  several  sums  of  money  paid  or  applied 
by  John  Morgan  to  the  account  of  Sir  Watkin  Lewes, 
.  and  from  which  sum  of  11,883/.  105.  7  rf.  being  de- 
<lucted  the  aforesaid  sum  of  9,209/.  7s.  id.  received 
by  John  Morgan,  there  remained  2,674/.  35.  6c/.  due 

(i)  Vide  supra,  p.  i66. 
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to  John  Morgan  on  balance  of  such  receipts  and  pay-  iss*. 
ments.  He  therefore  found  that  the  said  exception 
and  orders  ought  to  vary  the  balance  stated  in  his 
former  report ;  and  in  order  to  ascertain  how  far  the 
same  ought  to  be  varied,  he  had  taken  an  account,  in 
which  he  charged  F.  Morgan,  as  executor  of  John 
Morgan,  with  the  said  sum  of  9997.  7s.  lOrf.,  and  the 
monies  appearing  by  his  former  report  to  have  been 
received  by  John  Morgan  and  Francis  and  James 
Morgan  subsequently  to  the  3d  of  September  1804, 
for  rents  and  profits  of  the  estates,  amounting  in  the 
whole  to  17,097/.  9$.  2c?.,  and  he  had  allowed  to 
F.  Morgan  the  aforesaid  sum  of  2,674  Z.  Ss.  6d. 
balance  in  favour  of  John  Morgan,  and  the  other 
monies  appearing  by  his  said  report  to  be  remaining 
due  from  the  estates  of  the  said  Sir  Watkin  Lewes, 
exclusive  of  the  mortgage  monies,  amounting  in  the 
whole  to  the  sum  of  7,835/.  4$.  4c?.,  of  which  sum  he 
found  that  the  1,794/.  19  s.  6d.  balance  of  taxed  costs 
was  the  only  sum  which  carried  interest;  and  in 
taking  the  accounts  he  had  made  half-yearly  rests, 
as  directed  by  the  order  of  the  11th  of  July  1810, 
and  applied  the  overplus  of  the  rents  and  profits, 
after  keeping  down  the  interest  on  the  said  sum  of 
1,794/.  195.  5c?.,  in  reduction  of  all  the  said  principal 
monies,  so  long  as  any  part  of  such  principal  monies 
remained  unpaid ;  and  he  found  that,  instead  of  there 
being  a  balance  of  3,597/.  1^.  lOd.  due  from  the 
estate  of  Sir  Watkin  Lewes  at  the  date  of  his  former 
report,  as  therein  stated,  there  was  then  due  to  that 
estate  from  F.  Morgan,  as  executor  of  John  Morgan, 
6,534/.  7$.  7c?.  And  he  further  certified,  that 
Francis  and  James  Morgan  had,  since  the  date  of  his 
former  report,  received  under  the  mortgage  assign- 
ment of  the  decree  in  Letch  v,  Popkiuj  1,000/,  and 
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1834.        300  Z.,  which  sums  formed  part  of  the  judgment  for 

!^     '      1,547/.  195.,  one  of  the  securities  mentioned  in  the 

V.  former  reports,  and  that  247  e.  195.  only  remained 

^^"''       due  on  that  security  ;  and  also  that  they  had  received 

300/.   of  rents  and   profits  of  Sir    Watkin    Lewes* 

estates ;  he  therefore  found  that  the    said  balance  of 

6,534/.  75.  7d.  ought  to  be  further  varied  in  respect 

of  these  sums  received  since  the  former  report.     And 

he  found  that  the  balance  due  from  F.  Morgan,  as 

executor  of  John  Morgan,  to  the  estate  of  Sir  Watkin 

Lewes,  amounted  to  the  sum  of  8,227/.  10 5.  2d. 

To  this  report  also  the  Appellant  took  exceptions, 
all  which  were  over-ruled  by  the  Lord  Chief  Baron, 
with  costs,  by  an  order  dated  the  12th  of  May  1829, 
which  is  the  third  order  now  appealed  from. 

The  cause  was  heard,  on  further  directions,  before 
the  Lord  Chief  Baron,  and  by  an  order  dated  the 
6th  of  July  1829  (which  is  the  fourth  order  under 
appeal),  it  was  ordered  and  decreed,  that  the  Master's 
last  report  be  confirmed,  except  as  hereinafter  men- 
tioned, and  that  F.  Morgan,  as  personal  representative 
of  John  Morgan,  was  entitled  as  against  Sir  Watkin 
Lewes'  estate  to  be  allowed  in  account  interest  at  5/. 
per  cent,  from  the  28th  February  1775,  being  the 
date  of  the  bond  for  2,400  /.,  upon  the  principal  sum 
of  1,315/.  105.,  to  any  amount  not  exceeding,  with 
the  said  principal,  the  sum  of  4,800 /.,  the  penalty  of 
the  bond.  And  it  was  accordingly  ordered,  that  the 
Master  should  review  his  last  report,  by  allowing 
John  Morgan's  representative  interest  upon  that  sum 
of  1,316/.  10  5.,  at  6/.  per  cent.,  from  February  1775 
up  to  the  time  when  the  same  should  have  been  paid 
off  and  satisfied,  the  said  principal  sum  and  interest 
not  to  exceed  the  penalty  of  the  said  bond,  and  that  in 
reviewing  his  report,  he  should,  after  satisfaction  of  the 
mortgage  debts,  due  from  the  estate  of  Sir  Watkin 
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Lewes,  apply  the  rents  of  the  mortgaged  estates  in        1834. 
satisfaction  of  the  judgments, before  he  should  apply  the     ^^^^j^  ^ 
same  in  satisfaction  of  the  principal  sum  of  1 ,3 1 5  /*  1 0  j.  v, 

and  interest  thereon,  but  without  disturbing  the  appli- 
cation of  such  rents  in  the  payments  of  the  bills  of  costs 
and  interest  thereon.  It  was  further  ordered  that 
the  Master  should  inquire,  having  regard  to  the 
above  directions,  when  the  debt  due  from  Sir  Watkin 
Lewes'  estate  to  John  Morgan's  estate  was  satisfied, 
and  what  balance,  if  any,  was  due  to  the  former  from 
the  latter  on  the  day  when  such  debt  was  satisfied, 
and  that  he  should  compute  interest  at  4/.  per  cent. 
upon  the  balance,  if  any,  which  he  should  so  find, 
from  the  day  upon  which  the  debt  due  from  Sir 
Watkin's  estate  to  John  Morgan's  estate,  was  satisfied, 
and  also  upon  the  monies  which,  since  that  day,  had 
been  received  by  John  Morgan's  representative,  or 
the  mortgagees  or  their  representatives,  out  of  the 
estate  of  Sir  Watkin ;  and  that  he  should  add  the 
amount  of  such  interest  to  the  aforesaid  balances, 
if  any,  and  monies  since  received,  and  that  he  should 
report  how  much  remained  due  for  principal  and 
interest  from  the  estate  of  John  Morgan  to  the  estate 
of  Sir  Watkin  Lewes,  upon  the  footing  of  the  aforesaid 
declarations  and  directions.  And  it  was  declared  that 
in  the  taxation  of  the  costs  in  every  proceeding  in 
which  the  costs  were  not  costs  in  the  cause,  the  Master 
should  allow  no  other  costs  than  such  as  had  been 
given  by  the  order  made  in  such  proceeding,  or  were 
due  by  the  general  rules  of  the  Court,  and  that  where 
no  costs  were  given  by  special  order,  or  by  the  said 
rules,  that  he  should  not  allow  costs  on  either  side ; 
and  that  he  should  tax  and  apportion  all  parties 
(except  the  defendants  Evans,  Jenkins  and  Hurd,) 
their  respective  costs,  so  far  as  the  suit  was  to  redeem 
the  mort^ged  premises ;  and  that  he  should  tax  and 
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1834.  apportion  the  costs  of  all  the  parties,  (except  the  costs 
Morgan  of  John  and  James  Morgan  and  their  respective  re- 
presentatives,) so  far  as  the  same  had  been  occasioned 
by  the  controversy  respecting  the  amount  of  the 
several  mortgages  and  of  the  general  balance  due  to 
or  from  Sir  Watkin  Lewes  or  his  estate ;  and  that  he 
should  deduct  the  amount  of  the  costs  of  John  Mor- 
gan, and  of  F.  Morgan  as  his  representative,  so  far  as 
the  suit  was  to  redeem  the  mortgaged  premises*  from 
the  balance  which  he  should  find  to  be  due  from  the 
estate  of  John  Morgan  to  the  estate  of  Sir  Watkin 
Lewes ;  and  should  tax  Joan  Wilder  and  Sir  Wat- 
kin Lewes,  and  Evans,  Jenkins  and  Hurd,  their 
respective  costs,  so  far  as  the  same  had  been  occa- 
sioned by  the  controversy  respecting  the  amount  of 
the  several  mortgages,  and  of  the  general  balance 
due  to  or  from  the  said  Sir  Watkin  Lewes  or  his 
estate,  and  that  F.  Morgan,  as  executor  of  John 
Morgan,  should  pay  Evans,  Jenkins  and  Hurd  their 
respective  costs  occasioned  by  the  said  controversy ; 
and  that  he  should  add  the  amount  of  Sir  Watkin 
Lewes*  and  of  Joan  Wilder's  costs  relating  to  the 
said  controversy  and  amount  of  the  general  balance, 
when  taxed,  to  the  sum  which  he  should  find  to  be 
due  from  tlie  estate  of  John  Morgan  to  the  estate  of 
Sir  Watkin  Lewes  for  principal  monies  and  interest, 
according  to  the  directions  before  given.  And  it  was 
further  ordered  that  F.  Morgan,  as  personal  repre- 
sentative of  John  Morgan,  should  pay  the  amount  of 
the  said  principal  monies  and  interest,  and  last-men- 
tioned costs ;  and  that  F.  Morgan,  Mary  Ann  Mor- 
gan, Joan  Wilder,  and  all  other  necessary  parties, 
should,  according  to  their  respective  interests,  re- 
convey  unto  Herbert  Evans  the  mortgaged  estates, 
free  from  incumbrances  (i). 
(i)  See  3  Younge  &  J.  pp.  230  and  394,  for  the  proceedii^  in 
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Francis  Morgan  appealed  to  the  House  of  Lords       1834. 
from  the  orders  or  decrees  of  the  4th  of  February 
1827,  the  3d  May  1827,  the  12th  May  1829,  and  the 
eth  July  1829, 

Herbert  Evans  also  presented  his  cross-appeal 
against  so  much  of  the  order  of  6th  July  1829,  as  de- 
clared that  F.  Morgan,  as  representative  of  John  Mor- 
gan, was  entitled  to  interest  from  the  date  of  the  bond 
for  2,400/.  upon  the  principal  sum  of  1,315/.  10  5., 
and  as  ordered  the  Master  to  review  his  report,  by 
allowing  John  Morgan's  representative  interest  upon 
that  sum  from  the  28th  of  February  1775,  up  to  the 
time  when  the  same  should  have  been  satisfied ;  and 
also  from  so  much  of  that  order  as  ordered  the 
Master,  after  satisfaction  of  the  mortgaged  debts,  to 
apply  the  rents  of  the  mortgaged  estates  towards 
payment  of  the  judgments,  before  he  should  apply 
the  same  towards  payment  of  the  said  principal  sum 
of  1,315  /.  10  s.  and  interest  thereon,  and  as  ordered 
that  it  should  be  referred  to  the  Master  to  inquire 
and  report,  having  regard  to  the  above  directions, 
when  the  debt  due  from  Sir  Watkin  Lewes  or  his 
estate,  to  John  Morgan  or  his  estate,  was  paid,  and 
what,  if  any,  balance  was  due  to  the  estate  of  Sir 
Watkin  from  John  Morgan  or  his  estate,  on  the  day 
when  such  debt  was  paid,  &c. 

When  these  appeals  came  to  be  heard,  the  counsel 
on  both  sides  adopted  the  suggestion  of  the  Lord 
Chancellor,  that  it  would  be  more  convenient  to 
argue  both  appeals  together:  but  they  submitted 
that  three  counsel  at  a  side  ought  to  be  heard, 
on  account  of  the  length   and   complex  nature  of 

the  cause  from  the  first  general  report  in  1827.  The  Lord  Chief 
Baron  prefaces  his  judgment,  p.  236,  with  a  summary  account  of 
the  suit  from  its  commencement. 
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1834.       the  case,    involving   several   most  important   ques- 
j^  ^  tions. 

Morgan       "^v**"- 

EvANf.  'pjjg  Lord  Chancellor  (Lord  Broughajn)  said  it  was 

the  rule  of  the  House  not  to  hear  more  than  two 
counsel  at  a  side  in  any  appeal,  except  one  of  an 
unusual  description,  and  even  then  with  leave  of  the 
House.  There  was  here  an  appeal  and  cross-appeal; 
the  parties  to  one  were  the  parties  to  the  other,  and 
the  counsel  were  the  same  in  both  appeals ;  in  reali^ 
there  was  only  one  appeal. 

Sir  Edward  Sugden  and  Mr.  Pemberton  ai^ed 
the  case  for  the  Appellant,  F.  M'organ :  (Mr.  Lowndei 
was  with  them)  : — 

This  Appellant  was  entitled  to  the  allowance  of 
interest  on  the  judgments  recovered  by  Chardin 
Morgan  and  John  Morgan,  mentioned  in  the  Master's 
first  general  report,  as  well  by  the  express  terms  of 
the  order  of  the  11th  July  1810, — which,  by  the  ord«r 
of  this  House  of  the  6th  of  July  1826,  was  incor- 
porated with  the  decree  of  1796,  as  the  basis  of  tiie 
report  to  be  made, — as  from  the  nature  of  the  debts 
for  which  the  judgments  were  recovered,  and  from 
the  nature  of  the  dealings  and  transactions  between 
Sir  Watkin  Lewes  and  the  defendants  in  the  soit; 
Godfreys.  Wat$on{k\  M'Clure  v.  Dunkin (/),  Bonny. 
I)alzell(m)y  Tunstally.Trappes(n)y  LoftusY.Swifl{p\ 
The  Appellant,  by  his  exceptions  to  that  report,  insisted 
that  the  Master  was  bound,  in  taking  the  accounts,  to 
allow  interest  on  the  principal  monies  due  upon  the 
judgments.  The  order  of  the  Lord  Chief  Baron,  over- 
ruling the  exceptions  with  costs,  was  clearly  erroneous. 

Qc)  3  Atk.  517.  (/)  1  East.  436.  (m)  Moo.  &  M.  9S8. 

(n)  3  Sim.  299.  (0)  2  Sch.  &  Lef.  642. 
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The  next  order  of  the  Court  below,  questioned  in        1 834. 
this  appeal,  was  the  order  of  the  3d  of  May  1827,     ^^^^^ 
directing  the  Master  to  review  his  report,  dated  the  1 1  th      ^  v, 
December  1826,  and  which  was  pronounced  without 
any  objections  having  been  brought  in  before  the  Mas- 
ter, or  exceptions  having  been  taken  by  any  of  the  Re- 
spondents to  that  report, — forms  which,  by  the  practice 
of  the  Court,  were  necessary  before  the  report  could  be 
varied  or  impeached.    The  only  exceptions  to  that 
report  were  those  taken  by  the  Appellant ;  they  were 
over-ruled,  and  the  Lord  Chief  Baron,  on  the  mere 
suggestion  of  the  Respondent's  counsel,  sent  back  the 
report  to  be  reviewed,  a  proceeding  quite  unheard  of 
in  practice. 

By  that  order  and  by  the  two  succeeding  orders, 
which  are  also  the  subject  of  appeal,  namely,  the  order 
of  the  12th  May  1829,  over-ruling  this  Appellant's  ex- 
ceptions to  the  Master's  report  of  the  10th  of  Decem- 
ber 1828,  and  the  order  of  the  6th  of  July  1829,  on 
further  directions,  the  findings  of  the  Deputy  Remem- 
brancer in  his  separate  reports,  under  the  order  of 
20th  of  June  1801,  are  taken  as  having  concluded 
the  question  of  the  amount  of  the  monies  advanced  to 
Sir  Watkin  Lewes  on  mortgage,  and  the  total  amount 
is  fixed  at  the  sum  of  8,209/.  Is.  id.^  because  so 
stated  in  the  reports  of  the  Deputy  Remembrancer,  and 
the  subsequent  accounts  of  interest  and  of  the  receipts 
of  the  Appellant  and  of  those  whom  he  represents  are 
taken  on  that  basis.  But  the  findings  of  the  Deputy 
Remembrancer  had  not  in  fact  concluded  or  finally 
ascertained  the  amount  of  the  mortgage  monies,  and 
his  proceedings  and  inquiries  under  the  order  of  the 
20th  of  June  1801,  ought  not  to  have  been  substituted 
for  the  inquiries  directed  by  the  decree  of  the  2d  of 
July  1796. 
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1834.  The  report  of  the  Master  on  the  11th  of  December 

^^^^jf     1826  was  correct  in  all  respects  but  those  to  which 

w.  this  Appellant  objected  by  his  exceptions,  and  was  in 

in  conformity  with  the  evidence  produced  by  him  to 

the  Master,  and  in  obedience  to  and  in  pursuance  of 

the  order  of  this  House  of  the  6th  of  July  1825, 

The  whole  amoimt  of  the  sums  in  the  several  mort- 
gages, stated  to  have  been  advanced  to  Sir  Watkin 
Lewes,  had  really  and  truly  been  advanced  to  him  or  for 
his  use,  and  the  sums  were  all  advanced  on  the  security 
of  those  mortgages,  and  ought  therefore  to  be  allowed 
to  this  Appellant  with  interest,  and  the  mortgaged 
estates  ought  to  stand  as  a  security  for  the  principal 
and  interest.  By  the  mode  in  which  the  accounts 
against  the  Appellant  were  directed,  the  estate  of  John 
Morgan  was  charged  with  interest  upon  rents  received 
by  him  at  the  time  when  he  was  in  advance  for  the 
mortgagor,  and,  on  the  other  hand,  no  interest  upon 
such  advances  was  allowed  to  him. 

The  costs  of  this  suit,  it  being  a  suit  to  redeem  a 
mortgage,  ought  all  to  be  borne  by  the  mortgagor, 
especially  as  the  mortgagor  has  by  his  bill  made 
various  charges  of  fraud,  none  of  which  has  been 
substantiated. 

Mr.  Tinney  and  Mr.  Knight  for  Herbert  Evans 
and  the  other  Respondents :  (Mr.  West  was  with 
them) : — 

The  decretal  order  of  the  4th  of  February  1827, 
over-ruling  the  Appellant*s  exceptions  to  the  report 
of  the  11th  of  December  1826,  was  well  founded.  It 
is  a  general  rule,  both  at  law  and  in  equity,  that  judg- 
ments do  not  carry  interest,  except  where  there  are 
some    special   circumstances  ;    Clarke  v.  Scton,  (p). 

(p)  6  Ves.  411. 


Evans. 
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There  were  no  special  circumstances  in  this  cause  to  1 834. 
vary  the  general  rule  {q).  The  order  of  the  3d  of  May  ^  ' 
1827,  was  right,  because  if  that  order  had  not  been  _  v. 
made,  the  Master's  report,  finding  that  the  mortgage 
monies  received  by  John  Morgan  amounted  to  the 
sum  of  13,000/.,  would  have  been  in  direct  contra- 
diction to  the  order  of  this  House  of  the  8th  of  April 
1816,  to  the  Deputy  Remembrancer's  fifth  separate 
report,  to  the  order  of  the  Court  of  Exchequer  of  the 
8th  of  November  1817,  and  to  the  order  of  this  House 
of  the  5th  of  July  1825,  by  all  which  it  was  found  and 
declared  that  8,209/.  7^.  Id.  constituted  the  total 
amount  of  the  mortgs^e  monies  received  by  John 
Morgan  as  agent  to  Sir  Watkin  Lewes,  and  conse- 
quently there  would  have  been  proceedings  on  the 
same  record  totally  inconsistent  with  each  other. 

The  order  of  the  12th  of  May  1829  over-ruling  the 
exceptions  taken  by  the  Appellant  to  the  Master's  re- 
port of  the  10th  of  December  1828,  was  right  and 
necessary.  It  became  necessary  to  over-rule  the  first 
exception;  it  was  in  effect  an  exception  to  the  Deputy 
Remembrancer's  fifth  separate  report,  which  had  been 
confirmed  by  an  order  of  the  Court  of  Exchequer  of 
the  8th  of  November  1817,  and  subsequently  by 
the  order  of  this  House  of  the  5th  of  July  1825. 
The  Court  of  Exchequer  was  imperatively  called  on 
to  make  that  orders  a  to  the  second,  third,  fourth  and 
fifth  exceptions  thereby  over-ruled,  because  the  Mas- 
ter, by  his  report  of  December  1826,  had  found  that 
the  mortgage  monies  received  by  John  Morgan, 
amounted  to  the  sum  of  13,000/.,  in  which  sum  was 
included  the  bond  for  2,400/.  But  by  the  orders  and 
exception,  to  which  the  Master  was  directed  to  have 

(y)  See  Mr.  Duron  (»raliani'8  observations,  5  Price,  151. 
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1 854.       regard  on  reviewing  his  report,  it  appeared  that  the  mort- 
.^    '      gage  monies  received  by  John  Morgan,  only  amounted 
V.         to  the  sum  of  8,209/.  Is.  l(f.,  in  which  sum  was  not 
^'^^^^'      included  the  bond  for  2,400/.    The  bond  for  2,400/. 
therefore  became  an  item  for  the  Appellant  to  prove 
against  Sir  Watkin  Lewes's  estate  on  the  general  ac- 
count.    It  was    impossible  that  the  Master  could 
receive  the  bond  itself  and  the  settled  accounts  as 
evidence  of  the  debt  on  the  general  account,  when 
the  2,400/.  had  been  excluded  from  the  mortgage 
account  both  by  this  House  and  the  Court  of  Ex- 
chequer, on  the  ground  that,  as  between  attorney  and 
client,  the  bond  itself  and  the  settled  accounts  were 
not  evidence  of  the  debt  which  the  instruments  men- 
tioned. 

The  liOrd  Chancellor : — We  have  now  come  to  the 
close  of  this  long,  dry  and  infinitely  tiresome,  though 
not  unimportant  case.  All  the  counsel  who  argued 
it,  both  in  this  House  and  in  the  Court  below,  have 
felt  completely  tired  of  it,  as  a  case  of  more  than 
ordinary  dryness.  We  must  all  feel  great  satisfaction 
that  we  are  at  length  approaching  the  end  of  this 
long  litigation.  The  cause  was  in  Court  before  most 
of  us  were  bom ;  it  has  rolled  on  for  half  a  century  in 
the  way  of  orders  of  the  Court  below,  of  appeals  to 
this  House,  and  of  remitter  to  the  Court,  all  owing  to 
the  unfortunate  order  of  June  1801,  which  gave  rise  to 
five  separate  consecutive  reports,  and  which  was  itaelf 
a  manifest  departure  from  the  fundamental  decree, 
and  which  gave  rise  to  a  series  of  conflicting  decisions. 
This  same  view  of  that  order  had  also  struck  the  mind 
of  the  late  Lord  Redesdale,  as  appears  from  his  ob- 
servations in  one  of  the  appeals  to  this  House.  Let 
us  hope  that  we  have  now  come  to  the  last  stage  of 
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the  case;  and  I  shall  be  sorry  if  the  judgment  which  i834. 
I  shall^  after  further  consideration,  advise  your  Lord- 
ships to  give,  will  lead  to  anything  else  than  a  final 
decision.  I  should  rejoice  very  much  if  I  could  re- 
commend to  your  Lordships  to  take  the  same  view 
of  the  case  that  the  Court  below  did  in  the  judg- 
ment appealed  from,  which  certainly  was  a  most 
elaborate  judgment.  I  should  rejoice  if  I  could  come 
to  the  same  conclusion  to  which  Chief  Baron  Sir 
William  Alexander  came  in  that  judgment  (r).  But 
when  I  have  before  me  the  order  of  1801,  made  by 
the  Court  of  Exchequer,  it  is  possible,  I  think,  that 
we  may  come  to  a  different  conclusion  from  that 
Court,  without  doing  any  great  violence  to  the  prin- 
ciples of  the  Court,  or  the  due  course  of  justice. 

I  am  not  now  about  to  give  a  final  opinion  on  any 
part  of  the  case,  but  I  am  about  to  state  to  your  Lord- 
ships, in  the  presence  of  the  learned  counsel,  the  points 
which  I  desire  particularly  to  consider.  There  are 
three  main  points  in  the  case,  independent  of  the 
question  of  costs.  The  first  point  is  that  which 
regards  the  bond  to  secure  2,400/.;  I  fear  I  cannot,  on 
that  point,  recommend  to  your  Lordships  to  come  to 
the  same  conclusion  as  the  Court  below  did.  The 
evidence  on  that  point  was  so  little  dealt  with  in  the 
Court  below  that  it  might  as  well  not  to  have  been 
before  that  court  at  all.  The  next  point  relates  to  the 
apparent  discrepancy  between  the  answer  and  the 
affidavit  of  Mr.  John  Morgan,  and  the  refusal  of  Sir 
Watkin  Lewes  to  state  his  case  by  any  affidavit  at 
all,  which  refusal  may  go  far  towards  proving  that, 
to  say  the  least,  he  was  distrustful  of  his  own  case. 
That  refusal,  however,  did  not  set  up  the  affidavit  of 

(r)  3  Y.  &  J.,  236  and  395. 
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1 834.       ]Vf r.  John  Morgan  as  conclusive  of  his  statement,  but 
Morgan     ^^  ^®  Competent  for  us  to  consider  that  there  was  an 
V.  affidavit  on  one  side,  not  attempted  to  be  contradicted 

on  the  other ;  it  is  with  a  view  to  compare  the  affi- 
davit and  answer  of  Mr.  Morgan,  and  note  the  discre- 
pancy between  them,  if  there  be  any  discrepancy,  and 
to  observe  on  the  want  of  an  affidavit  on  behalf  of  Sir 
Watkin  Lewes,  that  I  am  desirous  to  take  more  time 
to  look  into  the  papers  upon  this  point. 

The  third  point,  which  I  shall  have  particularly  to 
consider,  is,  whether  interest  ought  to  be  allowed  on 
the  judgments,  in  respect  to  the  defeasance  in  the  war- 
rants of  attorney  for  entering  up  the  judgments,  and 
whether  or  not  that  defeasance  was  before  the  Court 
below  (s) ;  but  there  are  other  grounds  also  on  which 
I  am  inclined  to  think  it  will  be  necessary  for  us  to 
differ  from  the  judgment  of  the  Court,  and  which 
I  will  state  more  fully  when  your  Lordships  come  to 
pronounce  the  judgment  of  the  House. 
The  further  consideration  of  the  case  adjourned. 


June  14.  The  Lord  Chancellor : — My  Lords,  when  the  argu- 
ment in  this  very  important,  but  very  complicated  case, 
was  closed  at  your  Lordships'  bar,  I  took  occasion  to 

(s)  The  defeasance  on  the  warrant  of  attorney  to  confess  judg- 
ment  for  2,000/.  at  the  suit  of  John  Morgan  was  this :  **  The 
within  warrant  of  attorney  is  given  for  securing  the  sum  of  1,148  il 
together  with  lawful  interest  for  the  same.  And  it  is  hereby  agreed 
and  understood  that  no  execution  shall  issue  on  the  judgment  to 
be  signed  by  virtue  thereof,  provided  the  said  sum  of  1,143^  and 
interest  as  aforesaid,  are  paid  on  or  before  the  6th  day  of  Novem- 
ber next  ensuing  the  date  of  the  said  warrant  of  attorney,  and  that 
the  same  shall  not  exclude  the  within  named  Sir  Watkin  Lewes 
from  any  equity  he  may  have  touching  the  said  sum  above  men* 
tloned. 
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state  the  views  with  which  I  was  then  impressed  with  iss*. 
respect  to  the  most  material  points  submitted  for  ^ 
your  consideration,  three  in  number,  upon  which  v. 
I  felt  great  difficulty  in  arriving  at  the  same  conclu- 
sion to  which  the  Court  below  had  come.  I  then 
advised  your  Lordships,  for  reasons  which  I  stated, 
especially  with  a  view  of  comparing  the  answer  of 
John  Morgan  with  his  affidavit  in  the  cause,  and  with 
a  view  of  examining  how  far  the  question  of  interest 
on  the  judgments  had  been  well  dealt  with  in  the 
Court  below,  and  finally,  with  a  view  of  considering 
the  question  of  practice  in  the  courts  of  equity,  raised 
by  the  course  which  the  Court  below  had  taken,  of 
referring  back  to  the  Master  to  review  a  report,  to 
which  no  objections  were  made  before  the  Master,  and 
against  which  no  exceptions  were  taken  before  the 
Court ;  chiefly  with  those  views,  I  advised  your  Lord- 
ships to  delay  the  further  consideration  of  this  cause. 
I  have  availed  myself  of  the  opportunity  which  this 
postponement  has  afforded  for  further  examination^ 
and  I  am  prepared  to  state  to  your  Lordships  the 
result  of  the  attention  which  I  have  been  enabled  to 
give  to  these  questions;  that  result  is,  that  all  the 
difficulties  which  I  before  had  in  coming  to  the  con- 
clusion at  which  the  Court  of  Exchequer  had  arrived, 
remain  unabated,  and  that  I  am  rather  more,  than 
less,  prepared  to  express  an  opinion  contrary  to  the 
judgment  of  that  Court  than  I  was  when  I  last 
addressed  your  Lordships. 

If,  on  the  one  hand,  it  is  matter  of  anxious  desire 
that  there  should  be  a  coincidence  of  opinion  in  the 
Courts,  and  if  I  naturally  felt  a  great  reluctance  in 
being  called  upon  to  advise  a  reversal  of  the  decree  of 
the  Court  below  to  so  large  an  extent  as  I  am  about 
to  propose ;  it  is  at  the  same  time,  on  the  other  hand, 

o  4 
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1834.  a  great  consolation  to  my  mind  that  I  have  with  me, 
I  think,  in  some  degree,  the  authority  of  opinions 
expressed  in  your  Lordships'  House,  when  the  case  was 
formerly  here,  and  that  I  have  with  me,  on  a  most 
material  point,  the  opinion  of  a  most  acutOt  intelligent 
and  learned  Judge  in  one  important  stage  of  the  pro- 
ceedings in  the  Court  below,  I  mean  the  late  Mr. 
Baron  Wood.  But  further,  I  do  not  hesitate  to  say, 
that  some  of  the  matters  involved  in  this  decree  are 
so  extremely  clear,  and  the  error  which  has  prevailed 
below  is,  to  my  apprehension,  so  manifest,  that  I  feel 
far  less  reluctance  than  I  might  otherwise  labour 
under,  in  recommending  to  your  Lordships  the  course 
which  I  feel  it  my  duty  to  propose.  I  shall  briefly 
advert  to  the  several  principal  parts  of  the  case. 

In  1801,  by  a  most  unfortunate  order  made  by  the. 
Court  below,  but  with  which  the  present  Appellant  is 
no  way  chargeable,  for  he  resisted  it,  an  entire  depar- 
ture was  effected  from  the  course  which  had  been 
taken  in  the  cause  in  1796.  The  result  of  that  has 
been  to  involve  the  whole  cause,  for  33  years,  in  a 
degree  of  inconsistency,  obscurity,  doubt  and  com* 
plexity,  which  1  do  not  think  I  exaggerate  at  all 
when  I  pronounce  to  be  without  precedent  or  parallel. 

The  first  point  to  which  I  wish  to  call  your  Lord- 
ships' attention  is  as  to  the  effect  of  Mr.  John  Morgan's 
affidavit,  which  is  a  most  important  branch  of  the 
case ;  as  to  that  affidavit  I  remain  of  the  opinion  which 
I  before  expressed.  A  question  here  arises,  extending 
generally  to  a  sum  of  600  /.,  and  also  to  other  sums, 
all  included  in  a  larger  sum  of  2,400/.,  formed  of  conso- 
lidated items,  said  to  be  composed  of  the  aggregate 
amount  of  various  bonds  and  monies  due  from  Sir  Wat* 
kin  Lewes  to  Mr.  Morgan,  as  having  been  advanced 
by  him  in  money,  or  in  money's  worth,  and  which 
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originally  having  consisted  of  different  minor  sums,  1 834. 
were  consolidated  ultimately  into  one  sum,  secured  by 
a  bond  for  2,400/.  I  agree  entirely  with  that  which 
Mr.  Baron  Wood  has,  in  his  able  judgment,  reported 
in  the  fifth  volume  of  Mr.  Price's  Reports,  admitted, 
and  which  no  one  can  doubt,  namely,  that  when  a 
person  claiming  to  be  a  creditor  of  another  stood,  at 
the  time  when  the  money  was  said  to  have  been 
advanced,  m  the  relation  of  solicitor  or  attorney  to  the. 
borrower  as  his  client, — Mr.  Morgan  was  Sir  Watkin 
Lewes's  attorney, — it  would  not  be  sufficient  for  him, 
in  order  thoroughly  to  substantiate  his  claim  against 
his  client,  merely  to  produce  the  instrument  of  secu- 
rity, even  though  the  security  be  a  bond ;  he  mu^  go 
further.  Now,  the  question  on  this  point  of  the  case 
is,  whether,  taking  the  whole  &cts  of  the  case  together, 
Mr.  John  Morgan  has  not  gone  further,  and  whether 
he  has  not  gone  sufficiently  hv  to  have  justified  the 
Master  in  coming  to  the  conclusion  to  which  he  came 
in  the  first  report, — ^the  general  report,  made  the 
subject  of  exceptions  when  the  decree  of  the  6th 
of  July  1829,  which  is  appealed  from,  was  pro- 
nounced. I  agree  with  the  affirmative  of  that  propo- 
sition ;  I  hold  that  the  affidavit  of  John  Morgan  was 
not  only  admissible,  but  I  am  further  of  opinion,  that 
whether  we  take  the  circumstances  in  which  it  was 
made,  whether  we  consider  the  position  in  which  Sir 
Watkin  Lewes  had  voluntarily  placed  himself,  whe- 
ther we  consider  his  refusal  to  avail  himself  of  the 
opportunity  given  of  telling  his  own  story  on  oath, 
or  go  back  to  the  order  of  the  18th  of  November  1818, 
under  which  that  affidavit  was  let  in,  or  whether  we 
go  back  the  whole  length  of  the  proceedings,  and  con- 
sider the  manner  in  which  Sir  Watkin  had  pro- 
ceeded, and  the  manner  in  which  he  had  failed,  even 
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1834.       to  attempt  to  offer  evidence  in  support  of  the  allega- 

MoHOAN  ^^^^^  ^^  *^^  ^^^^ »  *^**»  ^^  ^^  those  views,  and  upon 
V.  all  those  grounds,  it  was  not  only  competent  to  the 
Master  to  take  into  his  account  the  affidavit  of  Mr. 
John  Morgan,  which,  it  is  not  denied,  was  admitted 
by  force  of  the  order  I  have  last  adverted  to,  but  that 
he  was  bound  to  give  it  great  weight ;  that  it  was  not 
only  admissible^  but  entitled  to  the  greatest  ciedit ; 
and  I  think  I  shall  demonstrate  to  your  Lordships 
that  it  was  in  the  circumstances  all  but  conclusive  of 
that  to  which  John  Morgan  swore. 

First,  a  bill  was  filed  against  Mr.  Morgan ;  charge 
upon  charge  was  heaped  upon  him  in  that  bill ;  there 
was  hardly  a  security  he  had  that  was  not  impeached ; 
there  was  hardly  a  fraud  that  could  be  committed 
which  he  was  not  charged  with ;  there  was  hardly  an 
accusation  that  could  be  made  that  was  not  urged 
against  him ;  and,  among  other  things,  many  trans- 
actions  were  impeached  which  now  stand  undisputed, 
and  the  decree  establishing  which  is  not  appealed 
against.  But  I  dwell  not  much  upon  this  topic,  though 
it  carries  me  one  step  towards  my  conclusion.  To 
support  a  bill  so  framed,  seeking  to  cut  down  the 
securities  of  a  creditor,  and  reflecting  materially  on 
the  character  and  conduct  of  a  professional  man,  not 
a  tittle  of  evidence  was  adduced  by  the  plaintiff,  nay, 
not  even  an  attempt  was  made  to  establish  such  a 
case ;  while  the  answer  of  Mr.  Morgan,  more  or  less, 
strenuously  denied  the  charges,  and  set  up  his  0¥ni 
case.  Then  came  the  affidavit  of  Mr.  Morgan.  How 
does  that  get  into  Court  ?  It  is  easy  to  say  that  a 
man's  own  oath  shall  not  avail  him ;  that  a  man  shall 
not  decide  the  cause  by  his  own  affidavit,  made  on 
his  own  behalf;  it  is  easy  to  say  a  party  is  no  vntness 
for  himself.    True ;  but,  at  all  events,  there  is  the  oath 
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of  Mr.  Morgan  against  the  unsworn  allegation  of  Sir       1834. 
Watkin  Lewes  in  his  bill.     But,  moreover,  admitting     ^^^|^„ 
Mr.  Morgan  to  be  a  solicitor,  and  to  have  acted  as  a      _  v 
solicitor  of  the  plaintiff;  admitting  that  he  is  liable  to 
the  rules  governing  solicitors  in  their  dealings  with 
their  clients,  and  the  bare  production  of  that,  which 
would  be  sufficient  ground  for  a  judgment  in  other 
cases,  namely,  the  instrument  constituting  his  secu- 
rity, is  not  here  sufficient;  admitting  both  the  fact 
and  the  doctrine  of  the  Court,  let  us  look  at  the  pecu- 
liar nature  of  this  affidavit,  and  the  circumstances  in 
which  it  was  allowed  to  be  made  use  of. 

The  order  to  which  I  have  adverted  of  the  13th  of 
November  1818,  is  a  substitute  for  an  order  nisi  of 
the  25th  of  June  1818,  calling  upon  Sir  Watkin 
Lewes  to  show  cause  why  the  state  of  facts  of  John 
Morgan  should  not  be  taken  as  confessed  by  Sir 
Watkin  Lewes.  The  reason  which  induced  the  Court 
to  make  that  order  of  the  25th  of  June  1818,  was, 
that  there  was  no  possibility  of  getting  Sir  Watkin 
Lewes  to  answer  the  interrogatories  which  had  been 
filed.  Mr.  Morgan  had  exhibited  his  interrogatories 
in  the  accustomed  manner  of  the  Court,  but  no  power 
on  earth  could  extract  an  answer  from  Sir  Watkin 
Lewes.  When  the  Court  found  that  they  could  not 
attain  that,  which  Mr.  Morgan  was  entitled  to,  namely 
the  examination  of  the  plaintiff  on  oath,  they  were 
then  induced  to  make  the  order  of  June  1818,  calling 
upon  him  to  show  cause  why  the  statement  of  Mr. 
Morgan  should  not  be  taken  pro  confesso.  This  was 
found  to  be  irregular;  it  was  an  order  which  the 
Court  found,  on  further  consideration,  it  could  not 
abide  by,  and  being  an  order  nisiy  on  cause  being 
shown  it  was  discharged,  but  discharged  for  the  pur- 
pose of  substituting  the  order  of  the  13th  of  November 
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issu  in  its  place.  Now  let  us  attend  to  that  order^  for  it  i» 
Morgan  ^  ^oio&t  material  step  in  the  cause.  After  discharging 
^  »•  the  order  of  the  26th  of  June,  *  it  is  ordered  that  in 
case  the  said  plaintiff  should  make  default  in  filii^ 
his  examination  to  the  interrogatories  exhibited  by 
the  said  defendant  John  Morgan  before  the  Deputy 
Remembrancer,  for  his  examination,  by  the  first  day 
of  the  then  next  Hilary  term/'-  (giving  him,  your 
Lordships  perceive,  more  than  two  months,  from  die 
1 3th  of  November  to  the  23d  of  January,  after  all  the 
defaults  he  had  already  made,)  '*  the  said  John  Morgan 
should  be  at  liberty  to  make  an  affidavit  of  the  several 
facts  to  which  the  said  interrogatories  so  exhibited 
by  him  for  the  said  plaintiff's  examination  were 
intended  to  apply,  which  affidavit  the  said  Dqputy 
Remembrancer  was  then  to  take  into  his  consider* 
ation."  This  order,  therefore,  gave  the  defendant  leave 
to  make  his  own  statement,  on  oath,  of  his  own  case, 
and  the  Deputy  Remembrancer  was  to  take  that  state- 
ment into  his  consideration  in  the  further  proceedings 
in  the  cause,  provided  Sir  Watkin  Lewes  contuma- 
ciously persevered  in  refiising  to  answer  the  inter- 
rogatories which  Mr.  Morgan  had  filed  against  him. 

The  Chief  Baron,  in  his  judgment,  relied,  I  think, 
too  much  upon  the  consideration  that  this  affidavit  of 
Mr.  Morgan  was  only  to  be  receivable  in  evidence, 
and  was  not  ordered  to  be  binding  upon  the  Remem- 
brancer. I  agree  in  that  opinion.  But  though  the 
exigency  of  the  order  did  not  require  that  it  should  be 
binding  upon  the  Remembrancer,  I  am  about  to  show 
that  the  circumstances  in  which  the  order  was  made, 
and  still  more,  in  which  the  affidavit  was  made  and 
filed  under  that  order,  were  such  as  to  make  it,  in  all 
reason  and  upon  all  principle,  the  bounden  duty  of  tfie 
Remembrancer  and  of  the  Court,  when  the  report  should 
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come  before  it  as  a  matter  calling  for  ultimate  decision,        \  834. 
to  give  the  greatest,  I  had  almost  said  the  most  implicit,      m^r^^ 
credit  to  the  affidavit  of  John  Morgan.    Sir  Watkin  «»• 

Lewes  was  to  have  about  ten  weeks  to  repent  of  the 
course  he  had  taken,  to  abandon  his  contumacious 
refusal  to  answer,  and  to .  put  in  his  examination. 
He  did  no  such  thing.  With  a  power  of  answering  he 
chose  to  be  silent ;  with  liberty  given  to  him  to  tell  his 
own  tale  on  oath,  he  chose  to  abandon  that  privilege ; 
with  facilities  afforded  him,  which,  above  all  others, 
no  honest  party,  conscious  that  he  had  nothing  to 
conceal,  and  satisfied  that  his  case  was  a  sound  one, 
would  have  coveted,  namely,  the  Mberty  of  telling  his 
own  story,  and  making  it  evidence  for  himself,  he 
rejected  the  proffered  boon,  repudiated  the  privilege 
given  him  and  remained  as  silent  as  before.  This  he 
did  with  this  alternative  levelled  at  him  by  the  order 
of  the  13th  of  November,  1818,  that  if  he  did  not 
answer  upon  his  oath,  not  merely  he  should  lose  the 
opportunity  which  other  litigants  consider  of  great 
advantage,  namely,  of  having  his  own  affidavit,  in 
answer  to  the  interrogatories,  taken  as  a  portion  of 
the  evidence  in  the  cause,  but  his  adversary,  John 
Morgan,  should  be  allowed  to  come  in  with  his  affi- 
davit, and  to  tell  his  story  upon  his  oath ;  yet  still  he 
would  not  swear.     This  to  my  mind  is  conclusive. 

It  has  been  suggested  on  behalf  of  Sir  Watkin 
Lewes,  that  he  was  not  a  man  of  good  judgment,  or 
clear  understanding ;  but  he  had  a  keen  sense  of  his 
own  interests ;  he  knew  his  own  affairs ;  he  was  well 
educated,  intelligent,  and  acute ;  he  was  a  barrister  of 
some  standing  before  he  quitted  the  bar;  a  man 
engaged  in  business  all  his  life ;  a  man  of  litigious 
habits,  who  scarcely  ever  allowed  a  day  to  pass,  when 
a  motion  could  be  made  for  or  against  him  in  the 
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1 834.       course  of  his  cause,  without  attending  it  himself  in  per- 

MoRGAN     ®^^'  '^^  ^^y  *^^*  h^  ^^  ^^^  aware  of  the  consequences 
^-  of  his  not  complying  with  the  former  orders,  and 

answering  his  adversary's  interrogatories,  is  unrea- 
sonable ;  to  pretend  that  he  was  not  aware  of  the 
necessary  effect  of  the  order  of  the  1 8th  of  November, 
1818,  and  that  the  consequence  was  not  present  to  his 
mind  as  of  necessity  following,  namely,  that   Mr. 
Morgan's  affidavit  would   be  let  into  the  cause  in 
default  of  his  answering,  is  vain  and  fSmcifuL  No  one 
acts  without  some  reason  in  important  matters ;  no 
one  acts  without  some  motive.      Can  man's  imagi- 
nation  conceive  any  but  one  reason,   any  but  one 
motive,   which  could  seal  the  lips  of  Sir  Watkin 
Lewes,  after  the  order  of  the  18th  of  November  1818, 
and  prevent  his  adopting  the  favourable  alternative 
when  the  Court  gave  him  his  choice  of  answering  the 
interrogatories?  One,  and  but  one,  reason  can  any 
man's  imagination    devise    for  such   conduct,    con- 
sistently with  the  belief  of  Sir  Watkin  being  a  person 
of  sound  mind,  namely,  that  he  knew  that,  if  he  were 
to  answer  the  interrogatories  upon  his  oath,  and  to 
answer  truly,  he  must  tell  a  story  more  unfavourable 
to  himself  than  any  which  John  Morgan  would  tell. 
I  do  not  stop  short  of  that  conclusion,  that  he  was 
aware  that  nothing  which  Morgan  would  truly  swear 
against  him  would  be  worse  for  him  than  that  which 
he  himself,  if  he  told  the  truth,  must  swear  in  answer 
to  Morgan's  interrogatories ;   I  go  further,  and  infer 
that  it  would  be  more  to  his  prejudice  to  tell  the  stoiy 
himself  than  to  have  the  story  told,  which  he  expectel 
to  proceed  from  Morgan.     It  was  this  among  other 
reasons  which   prevented    Sir  Watkin   Lewes  from 
swearing ;  there  is  no  other  way  of  explaining  his 
refusal  to  answer,  and   his  embracing  the  altema- 
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tive  of  accepting  the  case  made  by  his  adversaria's        \Ssv. 
evidence.  Mono  an 

From  this  conclusion,  what  inference  can  be  drawn      evans. 
but  that,  in  effect,  Sir  Watkin  Lewes's  affidavit  is 
before  us.     It  may  be  called  John  Morgan's,  but  it 
appears  to  me  that  in  truth  it  is  Sir  Watkin  Lewes's, 
for  he  had  the  opportunity  of  telling  his  own  story, 
and  was  warned  that  if  he  did  not,  his  adversary 
should  be  heard  to  tell  his ;  when,  therefore,  he  em- 
braces the  alternative  of  silence,  and  prefers  his  adver- 
sary being  heard,  he,  in  effect,  gives  credit  to  that 
story ;  dum  tacet^  loquitur^  and  the  affidavit,  by  acqui- 
escence, may  be  considered  as  his  own ;  it  may  be 
called  the  affidavit  of  John  Morgan,  but  it  is  in  reality 
the  statement  of  Sir  Watkin  Lewes.    This,  then,  is 
the  common  case  of  a  party  swearing  against  another, 
that  other  having  the  opportunity  of  answering  and 
abandoning  that  opportunity,  and  allowing  the  affida- 
vit of  his  adversary  to  stand  against  him ;  and  it  is 
every  day's  practice,  in  all  the  Courts  on  both  sides  of 
Westminster  Hall,  in  such  a  case,  to  hold  the  party 
that  does  not  answer,  as  confessing  that  he  has  no 
answer  to  make  to  his  adversary's  statement,  and  as 
clothing   his  adversary's  statement  with  a  full  and 
conclusive  authority  against  him. 

Those  are  the  grounds  upon  which  I  hold  that  the 
affidavit  of  John  Morgan,  admitted  under  the  order  of 
the  13th  of  November  1818,  is  not  only  competent, 
but  almost  conclusive  evidence  of  the  fact  of  the 
advance  of  the  money  which  he  therein  sets  forth. 
He  produces  also  the  instrument  in  confirmation  of 
his  statement,  the  instrument  being  not  sufficient 
of  itself  only,  because  he  stands  in  the  relation  of  a 
solicitor  to  a  client ;  but  then  the  instrument  is  corro- 
borative of  the  affidavit.  This  view,  which  I  have  now 
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ig34,       taken,  disposes  of  a  large  portion  of  the  case;  it  dis* 
-^^       poses  of  those  exceptions  which  were  taken  by  the 
V.  Appellant  to  the  Master's  second  report,  and  which 

were  over-ruled  by  the  Court  below ;  I  mean  the  re- 
port of  the  10th  of  December  1828,  by  which  the 
Master  disallowed  the  sum  of  2,400  /.  and  allowed  in 
lieu  of  it  1,350/.  I  shall  enter  into  the  details  of 
that  report  when  I  come  to  the  particular  alterations 
which  I  think  ought  to  be  made  in  the  decree  made 
on  further  directions. 

I  proceed  now  to  observe  upon  other  questions 
raised  by  the  consideration  of  that  report  of  the  10th 
of  December  1 828.  One  objection  I  have  to  that  report 
is  a  material  one,  but  I  know  not  whether,  in  pcnnt  of 
regularity,  I  should  not  object  to  the  whole  of  it ;  for 
I  have  great  doubt,  and  much  more  than  doubt,  of  th€ 
propriety  of  the  ord&r  which  was  made  on  the  8d  of 
May  1827,  referring  back  to  the  Master  to  review  the 
report  which  had  been  made  on  the  11th  of  Decem- 
ber 1826  ;  I  have  a  strong  opinion  against  the  fitness 
and  regularity  of  that  order,  referring  back  the  re- 
port ;  if  it  ought  not  to  have  been  referred  back,  that 
would  put  an  end  to  the  report  of  the  1 0th  of  Decem- 
ber 1828,  which  was  founded  upon  the  reference. 
The  former  report  was  reviewed  in  consequence  of 
that  order ;  it  was  altered  and  re-constructed  on  prin- 
ciples dictated  by  that  order,  the  erroneous  order,  in 
my  opinion,  of  the  3d  of  May  1827.  I  shall  proceed 
to  state  the  grounds  on  which  I  difier  from  the  Coorl 
below,  as  to  that  order. 

With  respect  to  the  report  of  the  11th  of  December 
1826,  the  more  I  consider  it  the  less  objection  I  am 
disposed  to  make  to  it,  whether  in  reference  to  the 
evidence  in  the  whole  case,  or  its  allied  consistene^i 
on  the  one  hand,  or  the  discrepancy  set  up,  upon  Ae 
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other,  with  the  previous  orders  of  your  Lordships'       j834. 
House.    I  do  not  «lcline  to  think  that  it  materially 
differs  from  those  orders;  I  am  quite  certain,  that 
with  those  orders,  the  report  of  December  1828,  which 
was,  as  it  were,  forced  upon  the  Master  by  the  order 
of  the  3d  of  May  1827,  cannot  so  well  stand  as  can 
the  report  of  December  1826.  But  it  is  not  necessary, 
in  the  view  I  have  taken,  to  go  much  at  large  into 
that  question  ;  for  I  am  of  opinion,  that  it  was  irre- 
gular in  the  Court,  and  contrary  to  the  rules  of  prac- 
tice, to  send  back  to  the  Master  the  report  of  the  11th 
of  December  1826.  No  exceptions  had  been  taken  by 
the  Respondents,  nor  had  any    previous  objections 
ever  been  brought  in  before  the  Master  to  that  report; 
it  was  sent  back  to  the  Master  as  upon  disapproval  of 
the  report  itself  by  the  Court,  and  a  further  inquiry 
was  directed  by  an  order  made  the  3d  of  May  1827, 
upon  a  hearing  for  further  directions.  Now,  generally 
speaking,  that  cannot  be  done ;  the  practice  of  the 
Court  prohibits  it,  wisely  and  upon  solid  grounds. 
The  Master  ought  not  to  be  surprised  by  the  excep- 
tions, without    notice    being  given  him  by   way  of  « 
objections.  I  take  the  rule,  as  fixed,  to  be  that  you  can- 
not except  to  the  Master's  report  without  first  taking 
objections  before  the  Master.     If  it  should  so  happen 
that  a  party  is  taken  by  surprise  when  he  means  to 
except,  and  if  from  accident,  or  any  contrivance,  or 
through  excusable  neglect,  he  has  been  deprived  of 
the  opportunity  of  regularly  taking  in  his  objections 
to  the  report,  he  may  file  an  affidavit  showing  the  cir- 
cumstances, explaining  in  what  the  surprise  consists 
and  tracing  it  to  its  source.     If  he  shows  that  he  has 
been  surprised  by  the  sudden  signing  of  the  Master's 
report,  or  anything  which  precluded  him  from  the 
opportunity  of  taking  in  his  objections,  on  satisfying 
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18S4.       the  Court  of  that,  by  aflSidavit  of  the  fe^t,  he  may  have 

MoBOAH      special  leave  of  the  Court  to  file  exceptions,  without 

«•         having  previously  taken    in    objections  before   the 

Master ;  that  is  the  practice  of  the  Court,  and  from 

that  practice  the  order  of  the  3d  of  May  1827  was  a 

departure. 

But  this  is  not  air.  There  is  a  general  order  of 
Court  of  the  20th  of  July  1793,  which  prohibits 
exceptions  from  being  received  to  a  report,  except  on 
the  signature  and  certificate  of  counsel  that  he  has 
examined  them  and  thinks  them  well  founded ;  and, 
moreover,  there  is  a  deposit,  being  half  the  amount 
of  what  is  deposited  in  the  case  of  an  appeal,  which 
is  20  /.,  as  a  security  for  costs  to  the  other  par^,  in 
case  the  exceptions  are  over-ruled.  It  is  not  mere 
matter  of  form  but  of  substance,  that  parties  should 
not  be  allowed  to  pass  by  all  those  regulations ;  that 
in  the  first  instance  objections  should  be  taken,  so  diat 
the  Master  may  reconsider  the  matter  referred  to  him 
and  make  a  right  report,  instead  of  one  open  to  ex« 
ception ;  otherwise  needless  litigation  would  be  occa- 
sioned in  the  Court  when  the  report  might  have  been 
set  right  in  the  Master's  office.  In  the  next  place, 
there  is  the  security  to  the  other  party  that  he  shall 
have  the  certificate  of  counsel,  and  to  the  Court  that 
if s  time  shall  not  be  needlessly  occupied ;  and  there 
is  also  the  security  by  the  deposit.  But  if  parties, 
without  making  objections  to  the  report,  while  still 
before  the  Master,  without  security  against  frivolous 
objections,  by  the  deposit  and  signature  of  counsel, 
shall  be  permitted,  on  the  hearing  for  further  direc- 
tions, to  raise  exceptions  and  to  have  the  whole  matter 
referred  back  to  the  Master  on  those  exceptions  so 
taken,  it  is  clear  that  all  the  regulations  which  have 
been  made  for  the  benefit  of  the  Court  and  the  suitors, 
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to  save  time  and  to  avoid  unnecessary  litigation  and        iss*. 
expense,  are  all  useless. 

Cases  were  referred  to,  in  which  it  is  said  that  the 
Court  will  upon  further  directions  alter  the  Master's 
report.  I  do  not  deny  that  there  are  authorities  to 
that  effect.  But  I  hold  that  the  only  case  in  which 
the  Court  will  upon  further  directions  disallow  a 
report,  is,  where  there  is  error  in  law  appearing  on 
the  lace  of  the  report,  which  would  be  a  blot  upon  the 
proceedings  of  the  Court,  in  which  case  the  Court 
Mrill  set  that  error  right,  upon  a  hearing  for  further 
directions.  In  Adams  v.  Claa:ton{k\  Sir  William 
Grant  says,  "  No  exception  is  taken  to  the  report,  but 
the  whole  matter  appears  on  the  face  of  it,  and  there- 
fore it  is  contended  that  it  is  open  to  inquire  whether 
the  Master's  conclusion  is  right,  and  I  apprehend  it  is 
so  open ;"  and  he  inclined  to  the  consideration  of  the 
matter,  and  came  to  a  different  conclusion  from  that 
to  which  the  Master  had  come  in  his  report.  But 
how  can  the  Court  apply  this  practice  to  other  cases, 
except  by  taking  the  proposition  negatively,  and 
laying  down  that,  though  the  error  does  not  appear 
on  the  face  of  the  report,  there  may  still  be  excep- 
tions regularly  and  formally  taken  ?  But  that  is 
contrary  to  the  case  of  Brodie  v.  Barry  (Z),  where  it 
is  said  that,  ^^  on  a  petition  to  confirm  a  report,  and 
praying  consequential  directions,  a  party  cannot, 
without  presenting  a  counter  petition,  show  cause 
against  the  confirmation,  except  upon  grounds  appear- 
ing on  the  face  of  the  report."  In  the  present  case 
no  error  appeared  on  the  face  of  the  report ;  but  still 
it  was  referred  back  to  the  Master  to  enter  into  a  new 
inquiry.     I   hold   that  it  was  erroneously  referred 

ijc)  6  Ves.  236.  (0  I  Jac.  &  VV.  470. 
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1834.      back,  and  so  far  that  the  order  of  the  3d  of  May 
-'T^     '      1827  was  wronff. 

«.  But  even  if  the  report  had  been  regularly  referred 

back,  even  if  we  had  a  right  to  listen  to  the  conten- 
tion on  the  part  of  the  Respondents,  if  leave  had  been 
asked,  and  the  Qourt  had  given  them  leave  to  file 
exceptions  without  that  previous  procedure  of  carry- 
ing in  objections  before  the  Master, — ^which  I  hold  to 
be  matter  of  substance  as  well  as  form, — ^it  appears  to 
me  that  this  order  of  the  3d  of  May  1827  could  not 
be  correct ;  that  it  would  have  been  erroneous  to  have 
referred  back  the  report  on  the  ground  taken  by  the 
Chief  Baron,  namely,  that  that  report  could  not  stand, 
though  not  excepted  to,  because  a  judgment  of  the 
House  of  Lords  was  set  at  nought  by  it,  the  report 
being  contrary  to  an  order  of  the  House.  I  have 
showed  that  it  was  not  contrary  to  the  order  of  the 
House,  and  that  therefore  on  that  ground  the  order 
of  May  1827  was  not  warranted.  I  have  thought  it 
fit  to  address  myself  thus  particularly  to  this  part  of 
the  case,  because  it  has  been  a  good  deal  argued  at 
your  Lordships'  bar,  but  I  knew  not  that  it  was  neces- 
sary to  the  alteration  which  I  am  about  to  propose  in 
the  decree. 

I  now  come  to  the  third  question,  that  which  re- 
lates to  interest  not  being  allowed  on  the  judg- 
ments. That,  generally  speaking,  judgments  do  not* 
carry  interest,  either  at  law  or  in  equity,  is  admitted, 
imless  there  be  something  special  in  the  dealing  of 
the  parties,  or  some  agreement  between  them,  or  some 
other  order  made  in  the  particular  case  to  take  it  out 
of  the  general  rule.  I  find  that  in  this  case  there  is 
a  peculiarity  and  special  matter  quite  sufficient  for  the 
purpose.     In  the  first  place,  the  warrant  of  attorney, 
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with  the  memorandum  indorsed,  on  which  judgment    .  1834. 
was  entered  up  in  Trinity  term  1778,  specified  in  the     ^g^^i^^ 
defeasance,  that  the  within  warrant  of  attorney  was  to      ^  ». 
secure  the  sum  of  1,142?.,  together  with  the  lawful 
interest  for  the  same.     Now  if  that  warrant  is  in  the 
cause  cadit  questio ;  but  supposing  that  it  is  out  of  the 
cause — a  reference  to  it  was  much  objected  to  on  the 
argument,  and  I  did  not  feel   satisfied  that  I  was 
entitled  to  import  it  into  the  cause — ^but  supposing 
we  leave  it  out  entirely,  I  am  still  of  opinion  that 
interest  should  be  allowed  upon  this  judgment.    First 
of  all,  nothing  can  be  more  harsh  or  less  equitable 
than  that  the  monies  which  John  Morgan  received, 
the  rents  of  Sir  Watkin  Lewes,  of  which  he  had  per- 
ception, should  be  all  charged  with  interest  again^ 
him,  and  in  favour  of  Sir  Watkin,  and  yet  that  the 
monies  which  he  advanced  for  Sir  Watkin,  and  for 
securing  which  he  had  recovered  judgments,  should 
bear  no  interest.     In  the  next  place,  can  anything 
be   more    extraordinary  than   the   judicial  opinion 
which  holds,  that  the  words  of  the  order  or  decree, 
or  whatever  it  may  be,  embracing  "  securities,  mort- 
gages, bonds  and  costs,"  do  not  embrace  judgments  ? 
And  yet  that  is  the  construction  which  has  been  sup- 
ported in  the  Court  below.     That  interest  should  be 
allowed  on  the  bonds  and  not  on  the  judgments  is 
not  a  very  consistent  proposition. 

Let  us  look  at  the  order  of  the  11th  of  July  1810, 
the  governing  order,  as  I  think,  upon  tlds  point,  and 
see  whether  a  reasonable  doubt  can  be  entertained 
that  under  the  term  "  securities,"  judgments  must  be 
comprehended.  There  is  a  judgment  entered  up  on 
the  part  of  the  Appellant,  on  a  warrant  given  by  the 
person  who  had  borrowed  the  money,  to  the  person 
who  had  advanced  it.     The  question  is  whether,  in. 
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1834.  legal  acceptation,  or  common  parlance,  judgments  of 
any  kind,  but  especially  a  judgment  entered  up  on 
the  warrant  to  confess  a  judgment,  given  by  the 
debtor  to  the  creditor,  does  not  come  within  the 
description  of  "securities"  in  the  order  of  July  1810; 
that  order  obtained  by  Sir  Watkin  Lewes,  and  con- 
sented to  on  the  part  of  his  adversaries,  was  "  that  the 
Deputy  Remembrancer  should  take  an  account,  and 
make  a  separate  report  of  the  principal  and  interest 
due  to  the  said  defendants,  or  claimed  to  be  due  to 
them,  or  any  or  either  of  them,  upon  the  securities 
in  that  cause  mentioned,  and  otherwise,'*  &c.  His 
Lordship,  after  reading  the  order,  as  set  forth  p.  17S, 
supra,  proceeded  :  I  entertain  no  doubt,  on  the  whole 
matter,  that  the  word  securities  includes  and  com- 
prehends this  judgment  as  much  as  any  other 
security. 

This  construction  of  that  order  affects  a  very 
material  part  of  the  case,  for  it  affects  a  sum,  large 
unfortunately  from  the  efflux  of  time,  arising  firom  the 
accumulation  of  interest,  with  rests,  which  that  order  of 
the  nth  of  July  1810,  gives  upon  the  sums  contained 
in  the  two  judgments,  one  for  1,142  /.,  entered  up  in 
the  Court  of  King's  Bench,  in  Trinity  term  1778; 
the  other  for  569  /.,  entered  up  in  the  same  Court  iii 
Easter  term,  1779  ;  there  is  therefore  to  be  accounted 
for  the  interest  wliich  ought  to  have  been  allowed 
upon  the  sum  of  1,700 1.  and  a  fraction,  being  the 
amount  of  those  two  judgments  mentioned  in  the 
report  of  the  11th  of  December  1826,  sent  back  to  be 
reviewed  by  the  order  of  the  ad  of  May  1827,  but 
which,  in  my  opinion,  ought  not  to  have  been  sent 
back. 

I  have  now,  my  Lords,  gone  through  the  whole  of 
tlie  three  points,  on  which  I  find  it  impossible  to  agree 
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with  the  Court  below.  There  remains  only  the  i834. 
question  of  costs  for  me  to  consider,  and  upon  that  I 
did  not  profess  to  feel  any  great  doubt  when  the  case 
was  last  before  your  Lordships.  We  are  here  dealing, 
with  the  case  of  mortgagor  and  mortgagee,  and  unless 
we  can  find  anything  to  except  it  from  the  general 
rule,  the  costs  of  the  mortgagee  must  be  allowed  to 
him.  That  is  the  general  rule.  There  are  cases  of 
exception  to  that  rule,  but  it  lies  on  the  mortgagor  to 
show  the  ground  of  exception,  and  that  is  not  done 
here :  I  am  therefore  of  opinion  that  costs  ought  to 
have  been  given.  The  order  of  the  20th  of  June 
1801  (m),  was  obtained  by  Sir  Watkin  Lewes,  resisted, 
as  I  understand  it  to  have  been,  by  Mr.  Morgan,  and 
imposed  upon  him  by  the  Court  in  favour  of  Sir 
Watkin.  It  is  hardly  possible  to  say  how  much  of 
this  tedious  and  costly  litigation  sprang  from  that 
order ;  if  I  were  to  say  nine  parts  in  ten  of  the  whole 
coBts  have  originated  in  that  order,  — ^if  I  were  to  say 
99  parts  in  a  100  of  the  difficulties  which  have 
occurred,  have  arisen  from  the  same  source, — I  should 
hardly  exaggerate ;  if  I  were  to  say,  that  from  that 
order  arose  the  complexity  and  obscurity,  which  in- 
volve every  part  of  the  case,  and  which  leave  me  in 
the  predicament  of  not  being  quite  certain,  even  at 
this  moment,  whether  I  have  that  accurate  knowledge 
of  it,  which  a  10th  part  of  the  time  that  I  have 
g^ven  to  it,  if  bestowed  on  almost  any  other  case  that 
I  have  ever  known,  would  have  enabled  me  to  feel 
confident  that  I  had  attained.  I  am  sure  that  at  any 
rate,  great  difficulty  and  great  expense  have  resulted 
from  that  unfortunate  order  of  June  1801,  which  was 
made  in  substitution  for  a  different  order,  under  which 

(m)  The  order  for  the  first  separate  report,  p.  i68,  supra^ 
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1834.      the  parties  had  been  acting  since  the  month  of  July 
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Morgan      1796. 

I  shall  now  shortly  go  over  the  different  parts  of 
the  decree  in  which  I  differ  with  the  Court  below ;  I 
shall  direct  a  copy  of  the  minute  in  my  hand  to  be 
given  to  Mr.  Courtenay,  and  I  am  glad  to  see  that 
the  parties  have  the  benefit  of  Mr.  Gumey's  note 
of  that  which  I  have  stated.  It  is  desirable  that  the 
note  should  also  be  communicated  to  Mr.  Courtenay, 
that  he  may  more  perfectly  understand  what  I  mean 
to  express ;  and  I  have  no  doubt  the  parties  will 
iiirnish  it  to  him  for  his  assistance  in  drawing  up  the 
order  of  your  Lordships'  House,  so  that  every  error,  as 
to  the  details,  may  be  avoided,  and  an  accurate 
decree  at  length  be  made.  First  of  all,  I  shall  advise 
your  Lordships  to  alter  the  decree  of  the  3d  of  May 
1827,  as  far  as  it  refers  back  to  the  Master  the  report 
of  the  11th  of  December  1826.  Secondly,  I  shall 
advise  your  Lordships  to  alter  the  order  of  the  12th 
of  May  1829,  and  the  decree  of  the  6th  of  July  1829, 
over-ruling  the  Appellant's  exceptions  with  costs,  and 
confirming  the  report  of  the  10th  December  1828, 
and  to  declare  that  John  Morgan  had  sufficiently 
proved  his  advance  of  2,400  /.,  in  respect  of  Sir  Watkin 
Lewes's  bond  or  bonds,  (one  was  a  substitute  for 
several  others),  and  therefore  that  the  Master's  report 
of  llie  10th  of  December  1828,  ought  not  to  have 
disallowed  the  sum  of  2431  /.  13  5.  1  d.^  or  allowed 
in  lieu  thereof  1,315  I.  10  5.  Thirdly,  to  declare  that 
interest  should  have  been  allowed  on  the  judgments 
mentioned  in  the  report  of  the  11th  of  December 
1826,  viz.,  on  the  sum  of  1,142/.,  and  569^ 
Fourthly,  to  declare,  that  so  far  as  is  necessary  for 
working  out  the  object  of  those  declarations  and 
making  those  proposed  alterations,  the  order  of  the 
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20th  of  June  1801,  should  not  have  been  substituted       i8S4. 
for  that  of  the  2d  of  July  1796.     This  is  necessary     j^jjj^^ 
for  eflPecting  the  views  which  I  am  submitting,  though  «. 

it  will  be  found  to  be  more  of  form  than  anything 
else.  Fifthly,  I  shall  advise  you  to  allow  the  order  of 
the  4th  of  February  1827,  over-ruling  the  Appellant's 
exceptions,  and  to  allow  those  exceptions  only  so  far  as 
is  necessary  for  working  out  the  object  of  the  second  and 
third  declarations,  and  also  as  to  the  Appellant's  costs. 
Sixthly,  to  alter  the  order  of  12th  May  1829,  and  so 
much  of  the  decree  of  the  6th  of  July  1829, — the  main 
operative  decree, — as  consists  of  formal  declarations  in 
the  first  instance,  and  also  aft  far  as  regards  the  Appel- 
lant's costs,  and  to  allow  him  his  costs  in  that  behalf  in 
which  he  is  charged  with  the  Respondent's  costs. 

With  respect  to  the  cross   appeal,  I  advise  your 
Lordships,  that  it  be  dismissed,  and  the  judgment  of 
the  Court  below  affirmed  on  that  behalf,  with  the 
costs  of  that  appeal  to  F.  Morgan ;  and  I  have  no 
hesitation  in  saying,  that  I  am  moved  thereto  by  this 
consideration,  not  that  I  think  the  parties  were  not 
obliged  to  bring  before  this  House  the  cross  appeal ; 
it  might  perhaps  have  been  avoided,  but  as  I  have  no 
power  of  allowing  the  Appellant,  the  representative 
of  Mr.  Morgan,  his  costs  in  the  principal  appeal,  I 
am  disposed   on   that  account,  which  I   might  not 
otherwise  have  done,  to  allow  the  costs  in  the  cross 
appeal  to  him,  the  Respondent  in  that  appeal.  He  has 
been  brought  here  by  this  erroneous  judgment  of  the 
Court  below,  and  in  consequence  of  the  conduct  of 
Sir Watkin  Lewes, —  particularly  in  obtaining  the  order 
of  the  20th  of  June  1801,  in  ofiering  no  evidence  in 
support  of  those  charges  he  had  made  in  his  bill,  and 
reftising  to  answer  the  interrogatories.    Those  circum- 
stances make  me  regret  that  your  Lordships  cannot 
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1834.  give  to  the  party  who  has  been  dragged  into  this  liti- 
MoROAv  gation,  his  costs  in  the  first  appeal,  which  is  the  source 
of  the  principal  expense ;  but  he  is  Appellant,  and 
therefore  we  can  give  him  no  such  costs.  That,  how- 
ever, induces  me  to  think  that  he  ought  to  receive  his 
costs  in  the  appeal  in  which  he  is  Respondent,  though 
if  that  had  stood  alone,  I  might  not  have  advised  your 
Lordships  to  give  him  those  costs.  The  result  will  be 
to  give  him  his  costs  in  the  cross  appeal,  but  to  give 
no  costs  in  the  principal  appeal  to  either  party,  each 
paying  his  own  costs  in  that  appeaL 

I  should  also  advise  that  the  further  consideration 
of  the  case  be  adjourned,  in  order  to  prepare  the 
minutes  of  the  order  for  carrying  into  effect  these 
views  which  I  have  detailed  to  your  Lordships. 

The  further  consideration  of  the  case  was  adjourned 
accordingly. 

Aug.  15.  The  following  is  in  substance  the  order  entered  on 
the  minutes  of  this  date.  It  is  ordered  and  adjudged, 
tliat  the  said  order  of  the  Court  of  Exchequer,  of  the 
4th  of  February  1827,  over-ruling  the  exceptions  taken 
by  the  Appellant,  F.  Morgan,  to  the  Master's  rqwit 
of  the  11th  of  December  1826,  be,  and  the  same  ii 
hereby  reversed,  and  that  such  exceptions  be  ^dlowedi 
and  that  it  be  referred  back  to  the  Master  to  review 
his  said  report.  And  it  is  further  ordered  and  ad- 
judged, that  the  decretal  order  of  the  said  Court  of 
the  3d  of  May  1827,  be,  and  the  same  is  hereby  re- 
versed ;  and  that  the  decretal  order  of  the  said  Court 
of  the  12th  of  May  1829,  be,  and  the  same  is  hereby 
also  reversed ;  and  that  the  exceptions  taken  to  the 
Master's  report  of  the  10th  day  of  December  1828,  b^ 
and  the  same  are  hereby  allowed.  And  it  is  further 
ordered  and  adjudged,  that  so  much  of  the  decretal 
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order  of  the  said  Court  of  the  6th  of  July  1829,  as  i8S4. 
directs  that  the  receiver  of  the  rents  and  profits  of  the  tli^^o^ 
mortgaged  estates  should  pass  his  final  account,  pay  ^  v 
in  his  balance,  and  be  thereupon  discharged^  and  the 
recognizances  entered  into  by  him  be  vacated,  be, 
and  the  same  is  hereby  affirmed ;  and  that  the  resi- 
due of  the  last-mentioned  order  be,  and  the  same  is 
hereby  reversed.  And  it  is  further  ordered,  that  it  be 
referred  to  the  Master,  to  tax  the  costs  of  the  late 
Respondents,  John  Morgan  and  Amelia  his  wife, 
William  Farrer,  the  Rev.  James  Morgan  and  Mary 
Ann  his  wife,  Henry  Wilder  and  George  Morgan, 
and  also  the  costs  of  their  representatives  in  the  suit, 
and  chaise  the  same  against  the  mortgaged  estates, 
and  ascertain  the  sum  due  and  owing  to  the  Appel- 
lant, F.  Morgan,  in  respect  of  the  principal,  interest 
and  costs.  And  it  is  further  ordered  and  adjudged, 
that  the  said  petition  and  cross  appeal  of  Herbert 
Evans  be,  and  the  same  is  hereby  dismissed ;  and  that 
the  said  Herbert  Evans  do  pay  or  cause  to  be  paid  to 
the  said  Respondent,  F.  Morgan,  the  sum  of  280/. 
for  his  costs  in  respect  of  the  said  cross  appeal ;  and 
the  House  doth  declare  that  F.  Morgan  is  entitled  to 
be  allowed  all  such  monies  as  have  been  paid  by  him 
for  costs  or  otherwise,  under  any  order  or  orders 
which  are  hereby  reversed ;  and  he  is  to  be  at  liberty 
to  apply  to  the  Court  of  Exchequer  in  respect  thereof 
66  Lords'  Journals,  p.  993. 
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1835:  APPEAL 

April  3, 

Mav  26  27 
^^^\    '  PROM   THE   COURT   OF   CHANCERY. 

The  Honourable  Robert  King  -    -    -    Appellant. 
Thomas  Hamlet -    -    jRespandenJt. 


Espectent     An  expectant  heir,  under  pecuniary  pressure,  mortgaged 
Mortgage  qf       reversionary  estate,  and  entered  into  other  obligations  tq 

Reversion.         secure  payment  of  goods,  purchased  at  the  shop  pricei^ 

with  the  intention  of  seHing  or  otherwise  disposing  of 
them,  for  the  purpose  of  obtaining  money  to  supply  his 
immediate  wants;  his  father,  the  tenant  for  life  of  the 
estate  so  mortgaged,  was  privy  to  the  transactioni  and  dU 
not  dissent;  the  expectant  heir,  on  receiving  the  goods,-  tb 
dealt  with  them  that  they  could  not  be  restored  to  the 
mortgagee.  Held  by  the  Lords,  affirming  the  decree  of 
the  Court  below,  that  such  heir  had  no  equity  to  have  the 
transaction  rescinded,  or  to  be  relieved  against  the  secoii- 
ties. 

XHIS  case  has  been  reported  twice  already,  first  by 
Mr.  Simons,  4th  vol.  p.  223,  upon  a  motion  for  m 
injunction  to  restrain  the  Respondent  from  suing  tbc[ 
Appellant  on  the  securities  executed  by  him ;  antf! 
again  by  Messrs.  Mylne  and  Keene,  2d  vol.  p.  45fif,'' 
on  the  hearing  of  the  cause.     The  latter  contains  the 
judgment  of  Lord  Chancellor  Brougham,  whose  de^ 
cree,  dismissing  the  Appellant's  bill  and  dissolving  tlie^ 
njunction  against  the  Respondent,  was  the  subject  tif 
this  appeal.     His  Lordship's  judgment  having  pro-!^ 
ceeded  on  the   fact  of  the  Appellant's  father  being! 
aware  of  the  nature  of  the  transaction  between  him 
and  the  Respondent,  and  consenting  thereto,  the  evi-' 
dence  produced  on  both  sides  on  that  and  on  other 
facts  assumed  in  the  judgment,  but  still  controverted 
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by  the  Appellant,  is  here  subjoined.     The  depositions       i835. 
¥dll  also  serve  to  show  the  circumstances  of  the  case.        ^kq 
The  following  is  the  substance  of  the  depositions  of         *'• 

.  Hamiet. 

the  Appellant's  witnesses  : — 

Mr.  Serjeant  Lefroy  deposed,  amongst  other  things, 
that  he  was  in  London  for  a  few  days  in  the  beginning 
of  September  1828,  and,  previously  to  his  leaving  Ire- 
land, had  been  requested  by  Lord  Lorton  to  see  Mr. 
Newland  about  a  communication  which  Lord  Lorton 
had  had  with  him  on  the  subject  of  a  sum  of  money 
which  was  to  be  advanced  by  the  Respondent  to  the 
Appellant,  on  the  security  of  the  Appellant's  estates. 
Lord  Lorton  having  stated  to  deponent  his  own  incom- 
petency to  judge  how  far  it  would  be  advisable  for 
him  to  accede  to  the  proposal  which  had  been  made 
by  Mr.  Newland,  and  which  was,  that  Lord  Lorton 
(as  his  lordship  informed  deponent)  might  have  an 
assignment  made  to  him  of  such  security  as  the  Ap- 
pellant should  give  to  the  Respondent  for  the  sum  of 
money  so  to  be  advanced  by  the  Respondent :  that  in 
consequence  of  such  request  deponent  called  upon 
Mr.  Newland,  in  company  with  his  son,  Mr.  Anthony 
Lefroy ;  and  Mr.  Newland  on  that  occasion  informed 
deponent  that  Respondent  was  about  to  lend  Appel- 
lant a  sum  of  money,  amounting,  as  deponent  then 
best  recollected,  to  8000  /.  or  thereabouts,  upon  the 
security  of  the  Appellant's  estates;  and  deponent 
informed  Mr.  Newland  of  the  reason  of  deponent's 
calling  upon  him,  and  stated  that  Lord  Lorton  under- 
stood that  Respondent  would  be  willing  to  assign  to 
Lord  Lorton  any  security  the  Respondent  might  obtain 
from  the  Appellant,  so  as  to  enable  Lord  Lorton  to 
get  a  control  over  the  property  of  the  Appellant,  and 
prevent  him  from  further  involving  himself:  depo- 
nent stated  to  Newland  that  he  was  anxious  to  know 
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1 835.  whether  such  was  Respondent's  intention,  and  although 
he  found  from  Newland's  reply  that  there  was  a  wil- 
lingness on  the  part  of  the  Respondent  to  make  such 
assignment,  yet  no  specific  agreement  for  that  pur^ 
pose  was  entered  into  between  deponent  and  Newland : 
that  Mr.  Newland  showed  deponent  a  draft  of  the 
intended  mortgage,  and  deponent  looked  orer  parts 
of  it,  but  without  paying  any  particular  attention  to 
it,  and  did  not  read  it ;  and  deponent  shortly  afte^ 
wards  communicated  to  Lord  Lorton  what  passed  at 
his  said  interview  with  Newland;  and  deponent  further 
stated,  that  neither  Mr.  Newland  nor  any  other  person 
did  at  that  interview,  or  at  any  other  time,  inform  him, 
or  state  in  his  hearing,  that  the  consideration  of  the 
intended  mortgage  or  security,  or  any  part  of  mA 
consideration,  was  to  be  formed  of  goods  sold  or  to  be 
sold  by  Respondent  to  the  Appellant,  and  that  he  did 
at  such  interview  believe  and  understand  that  money, 
and  money  only,  was  to  be  the  consideration  for  tfae 
intended  mortgage;  nor  did  he  at  any  time  befiire 
the  execution  of  that  security  know  or  suspect  that 
the  consideration,  or  any  part  of  it,  was  formed  of 
goods. 

Mr.  Anthony  Lefroy,  son  of  Mr.  Serjeant  Lefirdy, 
and  son-in-law  of^Lord  Lorton,  deposed,  among  other 
things,  that  being  in  London  for  a  few  days  in  the 
month  of  September  1828,  he  accompanied  hift  fitther 
to  the  house  of  Mr.  Newland,  at  the  request  and  <m 
the  behalf  of  Lord  Lorton,  and  on  that  occasion  a  eon- 
versation  took  place  between  deponent's  father  and 
Newland  relative  to  some  money  transaction  between 
Appellant  and  Respondent,  but  deponent  did  not  take 
any  active  part  in  the  matter  thereof,  the  same  being 
a  legal  matter  which  deponent  did  not  understand. 
Newland  did  not  on  the  occasion  of  the  said  intervisVi 
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or  at  any  other  time,  to  the  best  of  deponent's  then       1 335 , 
recollection,  inform  him  or  give  him  any  reason  to     '    "    ' 
know  or  suspect  that  the  consideration  for  any  in-         «. 
tended  mortgage  was  to  be  formed  wholly  or  in  part     ^^^^'^'t* 
of  goods   sold   or  to   be   sold   or  delivered  by  the 
Respondent  to  or  for  the  use  of  the  Appellant ;  and 
deponent  did  not,  to  the  best  of  his  then  recollection, 
then,  or  at  any  other  time,  inform  Lord  Lorton  that 
goods  formed  or  were  intended  to  form,  or  be  in  any 
manner  connected  with  the  intended  mortgage. 

Mr.  John  Bridges  deposed,  that  he  was  in  1829 
and  1830,  and  still  is,  employed  in  partnership  with 
N.  Mason,  as  solicitor  for  the  Appellant  and  Lord 
Lorton,  and  in  the  month  of  January  1829  deponent 
did,  by  letter  and  notice,  on  their  behalf,  make  several 
applications  to  the  Respondent,  in  order  to  induce 
him  to  receive  back  the  goods  which  he  had  sold  to 
the  Appellant,  and  to  deliver  up  the  securities  he  had 
taken ;  and  deponent  believed  that  if  the  Respondent 
had  agreed  to  comply  with  these  applications,  the 
Appellant  would  have  been,  by  the  assistance  of  Lord 
Lorton,  in  a  situation  to  restore  to  the  Respondent  the 
whole  of  the  goods ;  and  deponent  believed  that  the 
Appellant  had  not  any  present  income  or  means  of 
support  at  any  period  between  the  month  of  September 
1828  and  the  month  of  September  1829. 

This  deponent,  on  his  cross-examination  on  the  part 
of  the  Respondent,  said  that  he  had  not  received,  nor 
did  he  expect  to  receive,  any  money  from  Lord  Lorton, 
on  account  of  costs  in  this  suit,  nor  any  guarantee  as 
to  the  payment  of  the  costs  of  deponent  and  his  said 
partner  in  conducting  this  suit;  in  fact,  they  had 
already  received  through  the  Appellant  a  sum,  which, 
to  the  best  of  deponent's  belief,  would  be  more  than  suf- 
ficient to  cover  the  costs,  and  deponent  had  no  reason 
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1833.       to  believe  that  Lord  Lorton  would  in  any  manner,  as 
to  costs,  or  in  any  other  pecuniary  point  of  view,  gain 
or  lose   by  the  result  of  this  suit.     And   deponent 
further  said  that  the  balance  due  from  Mr.  Robins,  in 
respect  of  the  net  proceeds  of  the  sale  of  the  articles 
in  question  in  the  cause,  was  in  the  first  instance 
received  by  deponent  from  Robins,  and  placed  to  the 
credit  of  Lord  Lorton  in  his  account  with  deponent 
and   partner.    The  whole,  however,  of  the  balance 
so  received  from  Robins,  together  with  a  larger  sum, 
was  forthwith  expended  by  deponent  and  his  partner 
in  the  discharge  of  private  debts  contracted  by  the 
appellant,  and  for  which  Lord  Lorton  was  in  no  way 
liable,  so  that  in  effect  no  part  of  the  proceeds  of  the 
said  sale  was  paid  to  Lord  Lorton,  or  on  his  account 
Lord  Lorton  deposed  that  Appellant  was  his  eldest 
son,  was  then  26  or  27  years  of  age,  and  entitled  to  a 
reversionary  estate  in  fee,  subject  to  deponent's  life 
estate,  in  certain  lands,  &c.  in  Ireland,  and  in  the  re- 
settlement of  these  lands,  &c.  When  the  Appellant  was 
about  23,  deponent  granted  him  an  allowance  of  800  L 
a  year  out  of  said  lands,  which  was  the  only  property 
the  Appellant  had  at  the  time  of  making  that  settle- 
ment.    That  after  disposing  of  the  said  allowance  the 
Appellant  had  not  any  income  or  property  in  posses- 
sion for  his  support  until  his  marriage  in  December 
1829,  and  deponent  did  not  know  where  the  Appel- 
lant resided  in  April,  May,  June,  July,  August,  Sep- 
tember and  October  1828,  and  the  Appellant  did  not 
during  any  part  of  that  period  reside  with  any  of  the 
members  of  his  family,  and  deponent  had  not  any 
sort  of  control  over  him  during  those  months.     The 
Appellant  had,  in  or  prior  to  the  month  of  September 
1828,  involved  himself  in  pecuniary  embarrassments, 
but  deponent  did  not  at  that  time  know,  nor  had  be 
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the  means  of  ascertaining  the  extent  and  particulars        \ss5. 
of  his  embarrassments,  nor  any  means  of  preventing        Kuir' 
him  from  increasing  them.    Deponent  knew  a  person      ^^  «. 
of  the  name  of  James  Ferrall,   from  the  spring  of 
1828,  and  became  acquainted  with   him  in  conse- 
quence of  Ferrall's  having  introduced  himself  to  him 
by  a  letter  to  deponent's  brother,  stating  that  he  (Fer^ 
rail)  had  heard  that  a  son  of  deponent's  was  then  in 
the  hands  of  sharpers ;  and  in  consequence  of  the  said 
letter  deponent  had   an  interview   with  Ferrall  in 
Portland  place,  previous  to  which  deponent  had  not 
any  knowledge  of  or  acquaintance  with  him.     That 
deponent  had  subsequent  interviews  with  Ferrall,  who 
on  some  of  those  occasions  informed  him  that  the 
Appellant  was  endeavouring  to  raise   money  upon 
post  obits  in  various  ways,  and  particularly  a  large 
sum  from  the  Respondent,  whom  deponent  had  never 
seen.    And  Ferrall  mentioned  Mr.  Newland  as  being 
the  person  in  treaty  with  the  Appellant  on  behalf  of 
the  Respondent  in  respect  of  such  loan.     And  depo** 
nent,  some  time  in  or  about  May  1828,  had  an  inter* 
view  with  Newland  for  a  few  minutes  only,  when 
Newland  made  some  proposition  to  him,  but  the  par« 
ticulars  of  which  he  did  not  recollect,  and  being  de* 
sirous  to  waive  the  business  altogether  he  did  not 
then,  or  at  any  time,  come  to  any  arrangement  with 
any  person  on  the  subject  of  such  proposition.     Depo- 
nent requested  Mr.  Serjeant  Lefroy,  who  was  to  pass 
through  London  about  the  end  of  the  summer  of  1828, 
to  see  Newland  and  Ferrall  relative  to  some  proposi- 
tion made  or  about  to  be  made  on  the  part  of  the 
Respondent  respecting  loan  transactions,  in  which  the 
Appellant  was  concerned,  with  a  view  to  prevent  depo- 
nent getting  into   difficulty  in  regard   to  the   said 
transactions,  as  he  had  reason  to  believe  that  the  said 
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1 835.  persons  were  endeavouring  to  get  deponent  to  enter 
into  a  counter  security  to  the  Respondent ;  and  depo- 
nent was  afterwards  given  to  understand  by  Mr.  Lefroy 
himself,  as  deponent  best  recollects,  that  Mr.  Le&oy 
did  see  Newland  respecting  the  said  matter,  but  what 
occurred  at  such  interview  deponent  did  not  know. 
When  he  requested  Mr.  Lefroy  to  see  Newland,  he 
believed,  from  what  passed  from  Newland  at  the  inter* 
view  he  had  with  him  at  the  United  Service  Club, 
that  the  Respondent  was  acting  bond  fide  through 
Newland  with  regard  to  the  loan  of  8,000  ^,  which 
deponent  was  given  to  understand  had  been  made  to 
the  Appellant  by  the  Respondent,  and  respecting  a 
mortgage  to  be  given  by  the  Appellant  of  his  rever- 
sionary estate,  but  deponent  does  not  now  recollect 
whether  he  did  or  did  not  form  any  belief  that  the 
Respondent  would,  in  case  of  his  completing  the  said 
loan  transaction,  make  any  assignment  to  this  depo' 
nent,  or  whether  deponent  did  in  any  manner  inter- 
fere in  such  matter.  Neither  Newland,  nor  Mr.  An- 
thony Lefroy,  nor  Mr.  Serjeant  Lefroy,  nor  the  said 
James  Ferrall,  nor  any  other  person  did,  at  any  time 
prior  to  the  date  and  execution  of  the  mortgage  which 
deponent  had  been  given  to  understand  was  given  by 
the  Appellant  to  the  Respondent  for  securing  8,000^ 
in  any  manner  inform  deponent,  nor  did  he  at  any 
time  before  the  date  and  execution  of  such  mortgage 
in  any  manner  learn,  or  for  any  reason  suspect,  that 
any  goods  formed  wholly  or  in  part  the  consideration 
for  the  said  mortgage ;  and  deponent  did  not  hear 
anything  respecting  the  said  mortgage  until  after  it 
had  been  executed;  and  upon  being  informed  that 
articles  of  jewellery  formed  the  consideration  for  the 
mortgage,  it  was  proposed  to  deponent  by  some  of  his 
friends  that  if  he  would  advance  a  sum  of  betweei 
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3,000  /.  and  3,000  /.  it  might  be  the  means  of  bringing  1 835. 
the  matter  to  a  conclusion  with  the  Respondent,  and 
deponent  did  assent  to  such  proposition,  with  a  view 
of  getting  Appellant  clear  of  all  dealing  with  the 
Respondent;  but  whether  deponent  did  or  did  not 
authorise  any  steps  to  be  taken  thereon  he  does  not 
now  recollect. 

Lord  Lorton,  in  his  cross-examination,  said  he  was^ 
not  interested  in  the  event  of  the  suit,  except  as  being 
the  father  of  the  Appellant,  he  could  not  feel  indifferent 
to  his  success.  The  solicitors  for  the  Appellant  were 
recommended  to  him  by  deponent,  whose  solicitors 
they  are,  and  with  them  deponent  was  in  occasional 
communication  on  the  subject  of  the  suit,  but  they 
were  employed  by  the  Appellant  himself,  and  acted 
principally  under  his  direction.  Deponent  did  not 
agree  or  undertake  in  any  respect,  or  in  any  event,  ta 
pay  or  secure  the  costs  of  the  suit. 

Mr.  Ford  deposed  that  the  Appellant  was  in  great 
pecuniary  embarrassment  in  the  months  of  March 
and  April  1828,  and  was  desirous  of  raising  a  loan  of 
8,000/.  or  10,000/. ;  that  some  time  in  April  or  May 
in  that  year  Newland  called  upon  deponent  and  asked 
whether  he  was  not  concerned  for  the  Appellant,  and 
on  deponent's  answering  in  the  affirmative,  Newland 
said  that  he  had  a  client  who  would  lend  him  10,000  /., 
and  deponent  requested  to  know  the  name  of  the 
client,  which  Newland  declined  giving ;  and  he  then 
asked  deponent  to  name  the  security,  which  deponent 
explained  to  him  to  be  the  securities  before-men- 
tioned; whereupon  Newland  requested  deponent  to 
furnish  him  with  an  abstract  of  the  title  to  the  pro- 
perty, and  in  consequence  thereof  deponent  did  shortly 
afterwards  deliver  to  Newland  an  abstract  of  the  title; 
that  various  meetings  were  subsequently  had  between^ 
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1835.       deponent  and  Newland  on  the  subject  of  the  tenns 

^jj^      and  conditions  of  the  said  required  loan ;  that  New- 

V.         land  would  not  on   any  of  those  occasions  tell  the 

Hamlet 

name  of  his  client,  but  after  some  days  he  informed 
deponent  that  his  client  would  not  make  the  advance 
all  in  money,  but  one  moiety  in  goods  and  the  other 
in  Bank  notes,  and  the  goods  should  consist  of  silver 
or  plate ;  that  Newland  sometime  aflberwards  informed 
deponent  that  his  client,  whom  he  then  stated  to  be 
the  Respondent,  had  no  ready-money  to  lay  out,  but 
would  complete  the  contract  to  the  extent  of  8,000/. 
if  the  Appellant  would  take  the  whole  in  goods,  which 
should  be  all  plate ;  that  deponent  communicated  the 
matter  to  the  Appellant,  who  appeared  then  to  be  in 
great  want  of  money,  and  desired  deponent  to  con- 
clude the  last-mentioned  contract  with  the  Re- 
spondent. The  mortgage  was  accordingly  executed 
by  the  Appellant  the  28th  of  October  1 828,  at  the 
Respondent's  house  of  business,  and  the  consideration 
actually  given  for  the  same  consisted  of  articles  of 
plate,  jewellery,  diamonds  and  pearls,  selected  by  the 
Appellant,  assisted  by  deponent,  in  the  presence  of 
the  Respondent.  Deponent  advised  that  the  whole 
consideration  should  be  taken  in  silver  plate,  but  die 
Respondent  objected,  and  said  the  amount  should  be 
taken  out  of  his  general  stock.  The  Appellant  had 
not  any  use  or  occasion  for  the  said  goods  otherwise 
than  for  the  purpose  of  selling  them  in  order  to  raise 
money ;  and  of  that  deponent  believed  that  the  Re- 
spondent was  aware,  from  the  general  circumstances 
of  the  case,  and  the  total  inapplicability  of  the  said 
goods  to  the  Appellant's  then  situation  in  life  or  his 
wants,  not  being  a  housekeeper,  nor  married,  nor 
about  to  marry.  The  goods  so  selected  were  not  de- 
livered to  the  Appellant  at  the  execution  of  the  mort 
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gage,  the  Respondent  refusing  to  deliver  them  until  i833. 
the  mortgage  deeds  were  registered  in  Ireland,  and 
until  Newland  was  paid  400/.  for  his  charges  for  the 
mortgage,  and  it  was  about  a  month  from  the  execu- 
tion of  the  mortgage  when  the  said  goods  were  de- 
livered to  deponent  on  behalf  of  and  for  the  Appellant. 
The  goods  were  not  valued  by  any  jeweller  or  other 
person  on  behalf  of  the  Appellant  at  the  time  they 
were  selected. 

Mr.  George  Henry  Robins  deposed  that  on  the 
8th  of  December  1828  he  advanced  to  some  person, 
for  the  use  of  the  Appellant,  the  sum  of  2,500/.  on 
security  of  the  articles  of  plate  and  jewellery  in  the 
pleadings  mentioned  ;  and  that  he  did  in  the  month 
of  March  1829  sell  the  said  goods  by  public  auction. 
The  sale  was  well  attended,  and  the  said  goods  were 
sold  for  the  best  and  highest  prices  which  could  be 
reasonably  got  for  them,  the  purchasers  thereof  being 
principally  dealers  ;  and  the  money  produced  by  the 
^sale  was  3,482/.  7^.  2^.,  which,  under  the  circum- 
stances, was  as  much  as  such  goods  could  be  reason- 
ably expected  to  sell  for  at  a  forced  sale,  of  which 
description  the  said  sale  was.  The  amount  of  the  net 
proceeds  arising  from  the  sale,  after  deducting  the 
said  sum  of  2,500/.  and  the  sum  of  348/.  4s.  6d.  for 
commission  and  expenses,  was  528/.  10s.  dd.,  ex- 
clusive of  the  sum  of  37/.  9^.  6rf.,  the  amount  of  part 
of  the  said  goods  which  were  at  the  said  sale  bought 
for  the  Appellant.  The  goods  were  in  the  same 
plight  and  condition  at  the  time  of  the  sale  as  when 
they  came  to  this  deponent's  possession,  except  that 
they  were  not  so  clean.  The  Respondent  did  not 
attend  at  the  sale,  and  neither  deponent  nor  any 
other  person  was  instructed  to  bid  on  his  behalf,  nor 
had  deponent  any  communication  with  the  Respondent 
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1835.      relative  to  the  sale  of  the  goods;  his  instructions  were 
'tp^    '     received  from  Ford. 

V.  The  following  witnesses  were  examined   on  behalf 

of  the  Respondent : — 

Mr.  Montague  Newland  deposed,  that  previous  to 
the  purchase  by  the  Appellant  of  the  before-mentioned 
articles  of  plate  and  jewellery  in  October  1828,  it  was 
agreed  between  the  Respondent  and  deponent  as  lus 
solicitor,  and  the  Appellant  and  Mr.  Ford  as  his  soli- 
citor, that  the  said  articles  should  not  be  delivered  to  the 
Appellant  until  the  deeds  forming  the  security  for  pay- 
ment for  them  should  be  registered  in  Ireland,  and  the 
requisite  searches  made  there  for  prior  incumbrances. 
That,  after  the  said  deeds  were  registered,  and  the 
searches  made,  in  the   month  of  November  1828, 
deponent  gave  an  order  authorizing  the  delivery  of 
the  said  articles  to  the  Appellant.    That,   in  April 
1828,  previous  to  the  negotiation  respecting  the  said 
articles,  deponent  was  applied  to  by  Mr.  Farrell,  and 
Mr.  Burt,  a  solicitor,  to  know  if  any  client  of  depo- 
nent's would  advance  the  Appellant  about  5,000  /.  or 
6,000  /.,  in  consequence  of  which  deponent  commu- 
nicated with  a  gentleman  who,  on  inquiry,  declined 
making  the  advance;  that   Farrell  and   Burt  then 
applied  to  know  whether  Mr.  Hamlet  would  assist  the 
Appellant,  and  they  proposed  that  the  advance  shoold 
be  partly  in  money  and  partly  in  goods,  and  should 
be  secured  on  an  annuity  and  a  reversionary  interest 
belonging  to  the  Appellant;  that  deponent  accoid- 
ingly  proposed  to  the  Respondent  to  make  an  advance, 
and,  to  the  best  of  his  recollection  and  belief,  men- 
tioned to  him  that  the  Appellant  wished  to  have  part 
in  money,  but  whether  deponent  said  anything  about 
money  or  not,  the  Respondent  said  that  he  should  not 
object  to  let  the  Appellant  have  goods  to  the  amount 
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proposed,  and  it  was  ultimately  agreed  that  the  trans-  1 835. 
action  should  wholly  consist  of  goods;  that  at  the 
commencement  of  the  negotiation,  Burt  acted  as  the 
solicitor  of  the  Appellant,  but  in  an  early  stage  of  it 
Mr.  Ford  stated  himself  to  be  then  the  Appellant's 
solicitor,  and  the  negotiation  was  then  carried  on  and 
concluded  between  deponent  on  the  part  of  the  Re- 
spondent, and  Ford  on  the  part  of  the  Appellant;  that 
it  was  first  proposed  that  the  payment  for  the  goods 
should  be  secured  by  mortgage  on  the  Appellant's 
annuity  of  800  /.,  and  on  the  reversionary  life  estate 
to  which  he  was  entitled  on  the  death  of  his  father  ; 
that,  in  the  course  of  the  negotiation,  the  Appellant 
disposed  of  the  whole  of  his  annuity,  and  the  Re- 
spondent hesitated  very  much  whether  he  would 
accept  the  remaining  security  on  the  Appellant's 
contingent  reversion  ;  that  Farrell  intimated  to 
deponent  that  Lord  Lorton  was  very  desirous  to  save 
the  reversionary  estate  from  being  absolutely  dis- 
posed of,  and  that  if  the  Respondent  would  accept 
a  mortgs^e  not  redeemable  within  four  years  as  his 
security.  Lord  Lorton  would  pay  off  the  debt  and  take 
an  assignment  of  the  mortgage,  and  with  that  pro- 
spect deponent  recommended  to  the  Respondent  to 
accept  the  proposed  mortgage;  that  it  was  at  first 
proposed  that  the  goods  to  be  purchased  should 
amount  to  5,000  /.,  but  afterwards  Farrell  proposed 
that  the  credit  should  be  increased  to  8,000  /.,  and  it 
was  then  agreed  that  goods  to  that  amount  should  be 
purchased  by  Appellant  of  Respondent ;  that  Farrell, 
on  repeated  interviews  with  deponent  in  the  course  of 
the  negotiation,  declared  most  distinctly  that  Lord 
Lorton  was  aware  that  the  Appellant  was  to  have 
goods  and  not  money  from  Respondent,  as  the  con- 
sideration for  the  proposed  mortgage,  and  that  Lord 
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1835.  Lorton  concurred  in  the  transaction,  though  deponent 
understood  from  Farrell  that  his  Lordship  would  not 
make  himself  an  avowed  party  to  it  on  account  of  the 
dealing,  and  deponent  believed  at  the  time,  and  still 
believes,  that  Farrell  was  acting  as  an  agent  for  Lord 
Lorton,  and  was  in  communication  with  him  upon 
the  affairs  of  the  Appellant,  and  was  authorized  to 
state  Lord  Lorton*s  concurrence  in  the  said  transact 
tion,  for  Farrell  showed  deponent  letters  that  he  had 
from  Lord  Lorton  relating  to  the  affairs  of  the  Appel- 
lant, and  it  was  from  one  of  these  letters  that  deponent 
first  learned  that  the  Appellant  had  sold  a  portion  of 
his  annuity ;  that  the  only  interview  which  deponent 
had  with  Lord  Lorton  previous  to  the  completion  of 
the  said  purchase,  was  by  the  introduction  of  Farrell 
at  the  United  Service  Club,  in  June  1828,  by  desire 
of  Lord  Lorton;  that  on  the  3d  of  September  1828 
deponent  received  a  letter  from  Mr.  Anthony  Lefiroy, 
requesting  to  see  deponent  upon  paiticular  business,  and 
on  the  5th  of  that  month  Mr.  A.  Lefroy  and  Mr.  Ser- 
jeant Lefroy  called  upon  deponent,  and  upon  that 
occasion  deponent  handed  the  draft  deed  of  mortgage 
to  Serjeant  Lefroy  for  his  perusal,  and  whilst  he  was 
engaged  in  perusing  the  draft,  deponent  and  Mr.  A. 
Lefroy  entered  into  conversation  respecting  the 
transaction  between  the  Appellant  and  Respondent, 
in  the  course  of  which  deponent  perfectly  rememberB 
and  can  positively  state,  that  he  mentioned  to  Mr. 
A.  Lefroy  that  the  transaction  was  entirely  for  goods, 
and  deponent  at  the  samd  time  pointed  out  how  much 
better  it  would  be  for  Lord  Lorton  to  advance  his  son 
the  money,  and  take  the  mortgage  himself;  as,  if  die 
Appellant  were  to  sell  the  goods  purchased  of  the 
Respondent,  there  must  be  a  considerable  loss  sus- 
tained by  him,  upon  which  Mr.  A.  Lefroy  replied, 
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**  Oh,  never  mind  the  sacrifice,  so  that  the  estate  is  1835. 
saved,"  or  expressions  to  that  effect,  and  deponent 
had  no  doubt  but  that  Mr.  A.  Lefroy  distinctly 
understood,  that  the  Appellant  was  to  have  goods  and 
not  money  on  the  security  of  his  reversionary  estate ; 
that  Mr.  Serjeant  Lefroy  was  in  the  same  room  with 
deponent,  and  Mr.  A.  Lefroy,  whilst  the  said  conver- 
sation was  going  on,  and  though  engaged  in  perusing 
the  draft,  yet  as  theconversation  passed  in  an  ordinary 
tone  of  voice,  deponent  thinks  it  scarcely  possible  but 
that  Mr.  Serjeant  Lefroy  must  have  heard  what  was 
said  by  deponent  and  Mr.  A.  Lefroy.  At  the  same 
interview  deponent  pointed  out  to  Mr.  Serjeant 
Lefroy  the  advantage  which  would  accrue  to  Lord 
Lorton  by  permitting  his  son  to  deal  with  his  rever- 
sionary estate  by  mortgaging  it,  as  such  an  act  would 
have  the  effect  of  confirming  the  femily  settlement ; 
and  in  reply  to  deponent's  observations,  Mr.  Serjeant 
Lefroy  stated,  that  on  his  return  from  the  continent, 
he  should  certainly  recommend  to  Lord  Lorton  to 
redeem  the  mortgage  which  the  Appellant  was  about 
to  grant ;  that  deponent  did  not  upon  any  occasion 
after  his  earliest  communication  with  the  Respondent 
upon  the  subject  of  an  advance  to  the  Appellant,  give 
the  friends  or  father  of  the  Appellant  to  understand 
that  he  was  to  have  money  from  the  Respondent  on 
the  proposed  security  ;  that  the  said  draft  remained  in 
the  same  state  as  when  it  was  perused  by  Serjeant 
Lefroy,  except  that  so  much  as  related  to  the  charging 
of  the  annuity,  which,  at  the  time  the  draft  was  drawn, 
had  not  been  disposed  of  by  the  Appellant,  was  sub- 
sequently struck  out,  in  consequence  of  the  Appellant's 
having  assigned  the  same. 

Deponent,  on  his  cross-examination  in  behalf  of  the 
Appellant,  said,  he  applied  in  person  to  the  Respondent 
in  April  or  the  beginning  of  May  1 828,  for  the  first  time, 
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1835.  on  the  subject  of  the  required  loan,  and  then  told 
1^,^^  him  that  Appellant  wished  to  deal  with  him  to  the 
w.  amount  of  5,000  /.,  and  wished  an  advance  of  some 
money,  upon  which  the  Respondent  desired  him  to 
investigate  the  Appellant's  title  to  the  proposed  security, 
and  if  he  approved  of  the  same  and  obtained  the 
sanction  of  Lord  Lorton  to  the  transaction,  he  would 
supply  Appellant  Mrith  shop  goods  to  the  amount  of 
6,000  /.,  in  the  same  way  as  he  did  his  other  cus- 
tomers, at  the  market  prices  of  his  shop ;  that  de- 
ponent did  at  the  commencement  of  the  said  trans- 
action believe  and  understand  that  the  Appellant  was 
a  young  man  of  the  age  of  25 ,  and  that  he  was  not 
then  living  under  his  father's  roof,  or  under  his  con- 
trol ;  and  deponent  on  his  first  interview  with  Re- 
spondent, on  the  subject  of  the  said  loan,  informed 
him  that  the  Appellant  was  then  of  age,  and  living 
independently  as  a  Member  of  Parliament,  and  he  did 
not  then  or  at  any  other  time  inform  the  Respondent 
of  the  Appellant's  situation  with  his  father,  or  of  his 
rank,  connexions  and  expectancies  or  otherwise,  rela- 
tive to  his  wanting  to  raise  a  loan,  or  having  occasion 
for  money,  save  as  hereinbefore  stated ;  deponent  did 
not  then  know  or  suspect  that  the  Appellant  had  no 
use  for  the  said  goods,  or  some  of  them,  nor  that  he 
did  not  intend  to  keep  the  whole  of  them,  but  depo- 
nent suspected,  heard  and  believed  that  the  Appellant 
did  intend  to  sell  some  of  the  said  goods.  Deponent, 
after  communicating  with  the  Respondent  relative  to 
the  required  loan,  stated  to  Ford,  that  he  would  en- 
deavour to  get  the  Respondent  to  advance  some 
money,  as  well  as  to  let  the  Appellant  deal  with  him 
for  goods  upon  the  security  of  the  reversionary  pro- 
perty and  annuity,  but  such  intention  was  not  cankd 
into  effect  on  account  of  the  Appellant  having  dis- 
posed of  the  annuity    and  thereby  leaving  no  fund 
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applicable  to  the  payment  of  interest  and  premiums       isss. 
of  insurance;  that  in  June  1828  deponent  was  in- 
troduced to  Lord  Lorton  by  Farrell,  who  appeared  to 
be  on  intimate  terms  with  his  Lordship,  and  deponent 
did  then  converse  with  Lord  Lorton,  relative  to  the 
Appellant's  wish  of  raising  money,  and  strongly  urged 
him,  to  advance  the  Appellant  any  money  he  might 
Btand  in  need  of,  and  take  the  security  of  the  rever- 
sionary estate  and  annuity  to  himself  in  the  name  of 
a  trustee,  to  prevent  the  Appellant  further  incumber- 
ing the  same ;  and  Lord  Lorton  said  he  would  con- 
sider the  proposal,  but  did  afterwards,  as  deponent 
was  informed,  decline  the  same  on  account  of  its  not 
being  convenient  to  him  to  advance  the  money.     De- 
ponent did  not  inform  Lord  Lorton,  or  lead  him  to 
believe,  save  as  aforesaid,   that  the  Appellant  was 
raising   money;    Lord  Lorton   did    evince  and  ex- 
press his  anxiety  to  preserve  the   family  estate,  as 
the   best  means  of  checking  the  Appellant  in  his 
career.     At  the    time  deponent  had  that  interview 
with   Lord   Lorton,    it  was  contemplated  by  depo- 
nent that  the  greater  part,  and  by  the  Respondent 
that  the  whole,  of  the  advance  required  by  the  Ap- 
pellant, should  be  made  up  of  goods  to  be  sold  and 
delivered  to  him  by  the  Respondent,  but  deponent 
did   not  inform  Lord  Lorton  of  either  of  the  said 
matters,  or  state  to  him  anything  relative  to  goods, 
deponent  having  left  Lord  Lorton  under  an  impression 
that  his  Lordship  would  advance  the  money  himself; 
previous  to,  and  at  the  time  when  deponent  showed 
the  mortgage  draft  to  Mr.  Serjeant  Lefroy,  it  had  been 
settled  and  agreed  by  Farrell,  and  by  deponent,  and 
by  the  Respondent,  that  he  should  sell  to  the  Appellant 
goods  to  the  amount  of  8,000  /.,  for  which  he  was  to 
have  the  proposed  mortgage  security.     Deponent  did 
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1835.  not  inform  Ford  at  any  time,  that  the  Respondent 
could  not  advance  the  whole  of  the  loan  in  cash, 
or  that  he  would  advance  half  in  cash  and  the  re- 
mainder in  goods,  but  he  did  say  to  him  that  the 
Respondent  would  allow  the  Appellant  to  deal  with 
him  for  goods,  and  take  security  for  the  amount  of 
such  dealing.  Deponent  attended  at  the  shop  of  the 
Respondent  on  the  28th  of  October,  and  took  with 
him  the  proposed  mortgage  deed  engrossed  and 
ready  for  execution,  and  also  a  promissory  note  for 
the  sum  of  8,000  /.,  and  a  wan^int  of  attorney  for 
entering  up  judgment  in  his  Majesty's  Courts  of 
Record  in  Ireland  against  the  Appellant,  at  the  suit 
of  the  Respondent  for  the  said  sum  and  interest. 
Ford  and  the  Appellant  were  in  the  said  shop  when 
deponent  went  there,  and  were  then  selecting  some 
articles  of  goods,  and  they  continued  so  doing  in  the 
presence  of  deponent  and  also  of  the  Respondent; 
and  the  articles  so  selected  fShned  the  consideration 
for  which  the  mortgage  and  other  securities  were 
prepared ;  and  the  Appellant  then  and  there  executed 
and  signed  the  said  mortgage  and  warrant  of  attor- 
ney and  promissory  note,  after  the  goods  were  selected 
and  set  apart. 

Deponent  advised  the  Respondent  not  to  part  with 
the  goods  until  deponent's  demand  of  400  /.  for 
his  costs  as  solicitor  in  the  said  business  was  satis- 
fied, and  the  deeds  properly  registered,  and  the 
securities  made  perfect  by  the  searches  for  incum- 
brances, &c.  ;  and  the  Respondent  retained  the 
goods  for  about  a  month  after  the  date  and  execu^- 
tion  of  the  mortgage  security,  for  the  reasons  before 
stated. 

John  Henry  Woolbert,  shopman  to  the  Respondent, 
deposed  that  he  assisted  in  selling  to  the  Appellant  on 
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the  24th  of  October  1828,  articles  of  plate  and  jew-  i83.5. 
ellery,  and  in  taking  his  orders  for  some  spoons  to  be  ^^ 
manufactured  for  him,  and  the  prices  charged  for  the  ^^  v. 
said  articles  respectively  were  the  lowest  prices  at 
which  such  goods  were  usually  sold  by  the  Respon- 
dent at  that  period ;  that  it  was  the  practice  for  every 
article  exposed  to  sale  in  the  Respondent's  shop  to  be 
labelled  with  the  price  thereof;  not  in  private  marks, 
but  in  plain  common  figures,  intelligible  to  every 
person  ;  and  it  was  invariably  the  practice  for  every 
article  so  labelled  to  be  sold  at  the  price  marked 
without  any  abatement  or  deduction  whatever,  except 
for  prompt  payment,  in  which  case  the  usual  discount 
of  five  per  cent,  was  allowed  to  the  purchasers.  The 
prices  of  articles  sold  by  the  Respondent  were  deter- 
mined by  adding  to  the  cost  price  a  profit  of  about 
26  per  cent,  on  jewellery,  of  about  17  per  cent,  on 
articles  of  plate  generally,  and  of  about  1 2  J  per  cent, 
on  silver  forks  and  spoons  and  other  similar  articles  of 
small  plate.  The  price  of  the  articles  selected  and  pur- 
chased by  the  Appellant  was  labelled  on  each  article 
according  to  the  usual  mode  adopted  in  the  shop,  and 
the  prices  were  the  ordinary  prices  charged  to  cus- 
tomers in  general  for  similar  articles,  and  the  selection 
was  made  from  the  general  stock  of  the  Respondent, 
at  that  time  exposed  for  sale  to  customers  in  general, 
and  the  selection  of  the  said  articles  by  the  Appellant 
and  Mr.  Ford  was  made  freely,  not  in  any  respect 
controlled  by  deponent  or  any  person  acting  on 
the  part  of  the  Respondent,  nor  did  deponent  or  any 
person  acting  for  Respondent  in  the  said  sale  intimate 
to  the  Appellant,  or  Mr.  Ford,  that  they  must  not 
select  all  articles  of  plate,  but  must  take  some  jewellery, 
or  say  anything  to  that  effect. 

Deponent  on  his  cross-examination  deposed,  that 
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1835.  at  the  time  the  Appellant  came  to  select  the  said 
goods,  deponent  did  not  know  or  believe  or  suspect 
that  the  Appellant  and  Respondent  were  not  dealing 
by  way  of  bona  fide  purchase  and  sale  of  goods  in  the 
usual  course  of  trade,  or  that  the  said  transaction  was 
by  way  of  loan,  or  that  the  goods  were  to  be  sub- 
stituted for  money,  or  that  the  Appellant  had  no  use 
or  occasion  for  the  jewellery  selected  for  him,  or  that 
he  did  not  intend  to  keep  the  same ;  and  by  an  obser- 
vation made  by  Ford  on  that  occasion,  that  some  of 
the  articles  would  do  for  the  Appellant  on  his  mar- 
riage, and  some  of  the  articles  of  plate  having  been 
made  to  the  particular  order  of  the  Appellant,  depo- 
nent believed  that  he  did  intend  to  keep  the  articles, 
and  he  then  believed,  from  the  appearance  of  the 
Appellant,  that  he  was  at  that  time  of  the  c^  of  28 
or  24  years,  and  unmarried ;  but  did  not  know  or 
believe  or  suspect  that  the  Appellant  was  not  a  house- 
keeper, or  that  he  was  in  embarrassed  circumstances, 
or  intended  to  sell  or  dispose  of,  or  pledge,  or  other- 
wise to  raise  money  on  or  by  means  of  the  said  goods. 

John  Evans  and  John  Rowe  Snow,  two  more  of  the 
Respondent's  shopmen,  deposed  to  the  same  effect; 
and  the  latter  further  said,  on  his  cross-examination, 
that  Mr.  Ford  took  an  active  part  in  the  selection  of 
the  goods  for  the  Appellant,  and  that  it  was  not 
unusual  for  persons  purchasing  goods  in  the  Respon- 
dent's shop  to  be  accompanied  by  their  law  agents  or 
solicitors,  and  he  named  two  purchasers  who  were  so 
accompanied. 

Christian  Etzerods,  a  jeweller  and  diamond  worker, 
John  Linnett,  a  goldsmith,  and  Samuel  Norman,  a 
silversmith,  being  examined  on  behalf  of  the  Respon- 
dent, and  cross-examined  for  the  Appellant,  said  they 
saw  and  valued  the  goods,  of  which  respectively  each 
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of  them  had  most  knowledge,  while  they  were  in  the       1 835. 
possession  of  Mr.  Robins  or  of  his  bankers,  and  they      ^^    ^ 
considered  the  prices  at  which  they  were  sold  to  the         v. 
Appellant  fair  and  reasonable,  and  such  as  jewellers 
generally  charged.     Mr.  Linnett  would  give  4,000  /. 
for  the  whole  if  he  wanted  such  articles. 

Sir  William  Horjie  and  Mr.  Pemherton  (Mr.  J.  B. 
Parry  was  with  them),  for  the  Appellant. 

The  case  was  to  be  considered  by  their  Lordships  in 
two  points  of  view ;  first,  supposing  Lord  Lorton  to  be 
altogether  unconnected  with  it,  and  secondly,  sup- 
posing him  to  be  connected  with  it.  The  bill  was  filed 
by  the  Appellant  alone.  It  was  proved  in  evidence  that 
the  transaction  proceeded  from  a  negotiation  with  the 
Respondent,  for  a  loan  of  money ;  it  was  not  the  case 
of  a  sale  of  goods  in  the  course  of  the  Respondent's 
trade,  but  an  advancement  of  goods,  instead  of  money, 
to  supply  the  Appellant's  necessities.  Under  the  mask 
of  trading,  a  method  was  adopted  of  lending  money 
at  an  extraordinary  rate  of  interest,  the  Respondent 
taking  advant^e  of  the  Appellant's  necessities.  The 
very  nature  of  the  goods  must  have  satisfied  the 
Respondent  that  the  Appellant's  object  was  not  to 
obtain  goods,  but  an  advance  of  money.  They  com- 
prised many  articles  of  the  same  class :  for  example, 
three  diamond  necklaces,  a  diamond  and  ruby  neck- 
lace, and  a  pearl  necklace,  and  the  price  of  the  latter 
alone  exceeded  1,500 1.  Did  the  Respondent,  an  in- 
telligent tradesman,  and  man  of  the  world,  suppose 
that  the  Appellant  mortgaged  his  reversion  with  a 
power  of  sale,  insured  his  life  at  a  considerable  cost, 
and  gave  his  note  for  8,000  /.  payable  on  demand,  with 
warrants  of  attorney  for  both  England  and  Ireland,  so 
that  neither  he  nor  his  property  could  have  any  escape. 


238  CASES  IN  THE  HOUSE  OF  LOR0S 


1 835.       at  a  time  that  he  was  separated  from  his  family,  and 
j^j^^       had,  to  the  knowledge  of  the  Respondent,  disposed  of 
9-  his  only  present  resource,  the  annuity  provided  fat 

him  out  of  the  family  estates-— did  he  suppose  that 
the  Appellant  entered  into  such  liabilities  and  paid  an 
attorney's  bill  to  the  amount  of  400/.  in  order  to  play 
with  such  toys  as  diamond,  ruby,  and  pearl  necklaces? 
The  Respondent  well  knew  that  the  Appellant  ob- 
tained them  only  for  the  purpose  of  supplying  his 
urgent  occasions  for  money.  The  extent,  as  well  as 
the  nature  of  the  purchase,  proved  it:  the  Appel^ 
lant's  attorney  selected  most  of  the  articles,  and  ai>- 
cording  to  his  evidence,  wished  to  avoid  jewellery, 
and  to  obtain  plate  as  a  more  ready  money  ajrtiole^ 
but  this  the  Respondent's  shopman  would  not  permit 
The  goods  were  detained  by  the  Respondent  for  a 
month,  till  the  deeds  were  registered,  and  the  Bttar- 
ney 's  bill  paid — a  singular  mode  of  treating  a  customer 
for  8,000/.  worth  of  jewellery,  although  the  secui^i^ 
carried  interest  immediately  from  the  day  they  were 
executed,  and  therefore,  as  against  the  Appellant,  it 
was  a  ready-money  transaction.  A  month  after  the 
selection  of  these  articles,  they  were  sent  by  the  Bfr 
spondent  to  the  office  of  the  Appellant's  attorney; 
from  his  office  they  quickly  found  their  way  totitfie 
auctioneer's  warehouse,  and  having  been  subnutted 
to  public  auction,  they  were  sold  at  prices  so  ruinotH 
to  the  Appellant,  that  it  would  have  been  acting,  merr 
cifuUy  towards  him,  if  the  Respondent  had  at  once 
deducted  60  per  cent,  from  the  8,000 1.  proposed  to 
be  advanced  and  taken  a  security  for  the  8,000  L  at 
five  per  cent,  interest.  Unless  an  end  is  put  to  tins 
branch  of  equitable  jurisdiction,  this  transaction  can* 
not  stand.  Where  a  shopkeeper  knows  that  the  sale 
of  his  goods  in  his  shop  is  simply  nominal,  and  tbfl( 
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they  must  be  really  sold  in  a  very  different  market,  1835 
equity  relieves  against  a  pretended  sale  in  the  shop, 
and  treats  it  as  a  loan  having  an  usurious  tendency 
and  as  a  catching  bargain,  and  allows  him  only  the 
sum  realised  by.  the  sale  in  that  market,  to  which  he 
knew  they  were  destined.  Barker  v.  Vansommer  (a). 

This  Appellant  was  an  expectant  heir.  It  is  not 
denied  that  ah  expectant  heir  may  well  mortgage  his 
expectancies  for  a  hand  fide  advance  of  money;  but 
he  cannot  borrow  money  in  the  shape  of  goods,  and 
then  mortgage  his  expectant  property  to  secure  the 
amount  of  the  bill ;  if  he  be  rash  enough  to  do  so 
equity  will  protect  him  from  the  consequences.  A 
sale  by  him  out  and  out  of  his  reversion  at  an  under- 
value cannot  be  maintained ;  a  mortgage  is  a  partial 
sale,  and  may  operate  as  a  total  alienation,  and  there-* 
fore  is  governed  by  the  same  rule.  This  was  simply 
an  attempt  to  evade  the  rule  and  to  secure  to  the 
Respondent  80  per  cent,  principal,  beyond  what  he 
actually  parted  with.  The  transaction  was  such  as 
induced  the  Respondent,  not  to  consult  his  own  regu- 
lar professional  advisers,  but  he  put  the  matter  into 
the  hands  of  Mr.  Newland.  The  Respondent  was 
throughout  aware  that  the  Appellant  was  a  young  man 
unmarried,  not  a  housekeeper,  and  not  living  under 
the  control  of  his  father.  While  this  very  transac- 
tion was  in  progress,  the  Appellant  was  compelled  by 
necessity,  as  the  Respondent  knew,  to  sell  the  whole 
of  the  provision  made  for  him  only  shortly  before,  in 

(cr)  1  Bro.  C.  C.  149.  As  the  counsel  read  Lord  Thurlow^s 
observations  in  that  case,  Lord  Lyndhurst  expressed  a  doubt 
whether  the  facts  were  correctly  stated  in  the  report  to  warrant  the 
dbaenrations  referred  to.  The  agent  for  the  Appellant  aflerwards, 
as  the  reporters  have  been  informed  by  one  of  the  counsel,  pro- 
cured and  sent  to  Lord  Lyndhurst  the  pleadings  and  briefs  in  the 
and  the  report  in  1st  Brown  was  found  to  be  correct. 

VOL.  III.  U 
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1835.  resettling  the  family  property.  The  transaction  com- 
"^^  '  menced  in  an  application  for  a  loan  of  only  5,000  L 
V,  in  money,  but  because  the  proposed  loan  changed  ite 
I  AM  LET.  character,  it  was  necessary  to  enlarge  the  amount  to 
8,000 /.,  in  the  delusive  hope  that  it  would  realise 
5,000  /. ;  but  to  the  Appellant  the  produce  was  only 
2,730  /.  The  Respondent  did  not  even  make  his  cus- 
tomary rebate  of  5  /.  per  cent,  for  ready  mon^,  whick 
in  tliis  case  would  have  amounted  to  400  Li  although 
the  mortgage  carried  interest  at  5  /•  pet  cent,  from  M 
date.  The  real  nature  of  the  transaction  could  hat  be 
stated  with  safety;  in  the  mortage,  thefefofe^ di^ 
Respondent  described  himself  not  as  a  goldsmith'  itt 
Sidney's-alley,  but  as  an  esquire,  in  Cavendishnsqaarfet 
it  stated,  not  a  dealing  for  goods,  but  a  debt  homUkt 
Appellant  to  the  Respondent  of  8,000 1.,  and  th^  Ap^ 
pellant  was  made  in  the  body  of  the  deed  to  adflllC 
the  receipt  of  the  8,000  /.,  and  a  receipt  was  indoMid 
on  the  deed,  and  signed  by  the  Appellant,  whi<A»  oD» 
trary  to  the  truth  of  the  transaction,  represented  ttfi 
8,000/.  as  then  paid  down  in  mcMiey.  Advtmtagewfll 
taken  of  the  Appellant's  necessities,  not  only  by  ty 
substitution  of  jewellery  for  money,  and  by  die  retfiA^ 
tion  of  the  goods  until  Mr.  Newland's  demaiHd  of 
400/.  for  his  costs  was  satisfied,  but  alio  hf  liM 
oppressive  nature  of  the  securities.  Powers  of  m10  of 
the  Appellant's  reversion  in  the  family  estates  in  MM 
of  default  in  payment  of  even  any  half  year's  intcnrsst} 
policies  of  insurance  for  8,000  /. ;  warrants  of  attomeg^ 
for  entering  up  judgment  against  him  in  Engfasd 
and  Ireland ;  a  judgment  in  Ireland ;  a  promissoiy 
note  for  8,000  /•  payable  on  demand,  although,  1^ 
the  deed,  three  years'  credit  was  given  ;  all  attested 
the  grinding,  griping  nature  of  the  transaction,  aiid 
the  absolute  dominion  which  the  Appellant's 


ON  APPEALS  AJHD  WBITS  OF  ERROR.  f^i 

sifcies  had  given  the  Respondent  over  him.  Was  this 
then  a  case  in  which  a  court  of  equity  ought  not  and 
was  not  bound  to  relieve  ? 

Next  as  to  Lord  Lorton's  knowledge  of  the  dealing. 
Even  was  it  to  be  assumed,  contrary  to  the  fact,  that 
the  Appellant's  father  was  informed  by  the  Respon- 
dent or  his  agents  of  the  real  nature  of  the  transac- 
tion^  that  would  not  afford  a  sufficient  reason  for 
withholding  all  relief  from  the  Appellant.  The 
frther's  knowledge  would  not  destroy  the  son's  equity. 
Bat  where  the  transaction  was  behind  the  father's 
bftck,  that  circumstance  was  in  general  unfavourable  to 
Ikhe  lender,  and  formed  an  additional  reason  for  treating 
the  case  as  opposed  to  public  policy.  Again,  if  it  was 
to  be  assumed  that  Lord  Lorton's  object  was  to  obtain 
m  power  over  the  Appellant's  expectant  estate,  and  that 
with  such  view  he  encouraged  the  Respondent  to 
fomish  the  Appellant  with  goods  to  the  amoimt  of 
8^000/.  on  security  of  that  expectant  estate,  in  order 
tkttt  he  (Lord  Lorton)  might  afterwards  get  an  assign- 
Bent  of  the  mortgage,  as  the  Appellant  had  no  know* 
ledge  of  his  father's  interference  or  of  his  having  any 
intention  of  that  kind,  such  interference  could  not  de- 
ficit the  expectant  heir's  own  equity  to  be  relieved  from 
die  imposition  practised  upon  him.  In  truth,  Lord  Lor- 
tODt  as  the  evidence  proved,  never  knew  that  it  was 
intended  to  advance  goods  and  not  money  to  his  son ; 
and  when  the  real  transaction  was  disclosed  to  him, 
he  refused  any  assistance  to  his  son,  except  upon  the 
condition  that  the  Respondent  would  take  back  the 
goods,  which  he  refused  to  do.  Now  the  Respondent's 
equity  is  made  to  rest  upon  the  communications  with 
the  &ther:  such  a  defence  only  the  more  strongly 
marks  the  nature  of  the  case  against  the  Appellant. 
The  subsequent  sale  of  the  goods  by  the  Appellant, 
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1835.      though  it  might  modify,  is  not  Bufficient  to  depme 
him  of  the  relief  which  equity  affords  to  expectant 
heirs    against   oppressive   bargains.     The   sale    did 
not  put  it  out  of  the  power  of  the  court  to  admi- 
nister a  specific  measure  of  relief,  since  the  cost  price, 
and  the  sale  price  (which  included  the  manufacture^r's 
and  shop  profit  of  the  goods),  and  also  the  value  upon 
a  sale  by  public  auction,  and  the  expenses  attending 
such  a  sale,  all  distinctly  appeared  in  evidence.    The' 
Respondent  himself  occasioned  the  sale,  by  his  refusaX 
to  take  back  the  goods  and  rescind  the  transactioi^. 
There  are  no  facts  or  circumstances  in  this  case  to 
justify  the  conclusion  that  the  pressure  of  the  Appel* 
lant's  necessities  ceased  from  the  time  he  offered  ta 
return  the  goods  to  the  Respondent,  On  the  contrary^^ 
it  was  proved  in  evidence,  that  the  Appellant  co^-^ 
tinned  wholly  destitute  of  any  property  or  income  iii 
possession,  until  December  1 829 ;  and  that  the  offer 
of  assistance  from  the  Appellant's  friends  to  redeem^ 
the  goods  from  Mr.  Robins  was  conditional,  on  ike. 
Respondent's  agreeing  to  receive  back  the  goods.  And. 
if  his  father's  qualified  offer,  which  was  not  accepted,. 
is  to  deprive  the  Appellant  of  his  equitable  tide  tp. 
relief,  such  a  rule  will  in  future  deter  parents  froQi. 
offering  in  such  cases  a  reasonable  assistance  to  tbmr 
sons ;  since,  if  the  proffered  assistance  should  prove 
ineffectual,  it  will  be  made  tlie  ground  of  upholding, 
the  very  transaction  which  it  was  their  object  to  avoid*, 
Such  a  doctrine  is  against  principle,  and  altogether 
unsanctioned  by  legal  authority.  , 

In  addition  to  the  cases  referred  to  in  the  argu* 
ment  and  judgment  in  the  Court  of  Chancery,  th^ 
eases  of  Gowland  v.  De  Feria  (b)  and  Portman  v.| 
Taylor  (c)  were  cited. 

{b)  17  Ves.  20.  (c)  4  Sim,  i8a. 
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Mr.  Knight  and  Mr.  Stuart  for  the  Respondent :— -  i835. 
All  argument  upon  the  sale  of  reversionary  interest 
by  an  expectant  heir,  might  have  been  spared  in  this 
case.  This  was  not  the  sale  of  a  reversion,  but  the 
borrowing  of  money  at  interest,  or,  which  comes  to  the 
^ame  thing,  the  purchase  of  goods  for  a  money  price, 
tind  giving  the  reversionary  property  as  security  for 
payment.  The  transaction  sought  to  be  impeached  wad 
proved  by  the  evidence  to  have  been  perfectly  fair;  and 
the  Appellant  was  competent  to  bind  himself  thereby, 
atid  did  knowingly  and  deliberately  so  bind  himself. 

It  was  proved  beyond  contradiction  or  doubt,  that 
the  Respondent  refused  all  along  to  allow  the  Appel- 
lant to  purchase  his  goods  on  the  security  in  question, 
unless  Lord  Lorton,  the  Appellant's  father,  was  in- 
formed of  the  transaction  ;  and  Lord  Lorton  not  only 
was  not  kept  in  ignorance  of  the  negotiation,  but 
encouraged  the  prosecution  of  it.  The  draft  of  the 
iJbortgage  deed  was  sent  to  and  perused  by  Mr.  Ser- 
jeant Lefroy,  the  Appellant's  brother-in-law.  It  was 
iitipossible  to  suppose  that  Serjeant  Lefroy,  or  any 
man  conversant  with  conveyancing,  could  mistake  the 
object  of  that  deed  and  fancy  it  was  a  security  for  the 
advance  of  money. 

'  The  relief  now  sought  on  behalf  of  the  Appellant, 
is  to  compel  the  Respondent  to  deliver  up  his  securi- 
ties, upon  receiving  the  inadequate  price  for  which 
the  articles  purchased  from  him  by  the  Appellant 
were  allowed  to  be  sold  by  auction,  after  Lord  Lorton 
had  interfered,  through  his  own  solicitors ;  the  Appel- 
lant himself  being  a  purchaser  of  some  of  the  articles 
at  that  sale,  pending  the  first  suit  commenced  by  Lord 
Lorton's  solicitors  for  the  Appellant,  with  Lord  Lor- 
ton's  concurrence,  praying  to  rescind  the  transaction 
upon  a  redelivery  of  the  goods,  and  also  prajring  that 
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1835.       the  goods  might  be  kept  in  safe  custody  in  coart; 
^iTo"      which  first  suit  was  allowed  to  be  dismissed  for  want 
V  of  prosecution.    That  sale  produced  between  8,00021 

and  4,000/.,  which  was  not  near  the  value  of  the 
articles,  but  yet  was  as  much  as  could  be  reasonably 
expected  under  all  the  circumstances.  It  was  a  ge- 
neral auction  of  a  vast  variety  of  goods,  there  being 
only  76  articles  of  those  purchased  by  the  Appellant 
of  the  Respondent  The  allegations  in  the  present 
bill  as  to  the  value  of  the  articles,  are  not  only  wholly 
unsupported  by  evidence,  but  there  is  clear  evidence 
that  the  articles  were  of  the  full  value  for  which  thgr 
were  sold  to  the  Appellant,  and  for  which  the  security 
was  taken. 

There  is  no  proof  that  the  Appellant  was  under 
any  pecuniary  pressure  when  he  executed  these  seed- 
rities,  and  no  reason  to  say  that  advantage  was  taken 
of  his  distress.  He  was  in  all  these  transacticHis 
accompanied  by  his  own  attorney.  There  is  no  case  in 
which  reUef  has  been  granted  withoutthe  restoration  of 
the  goods,  except  that  of  Barker  v.  Vansammer^  wlueh 
was  a  mere  device,  shift  and  conspiracy  to  commit 
firaud  and  obtain  usurious  interest,  and  was  whoUj 
different  from  this  case,  in  which  neither  usury  nor 
fraud  exists.  The  true  nature  and  essence  of  tiiis 
transaction  sought  to  be  set  aside  is,  that  goods  were 
transferred  to  the  Appellant'  on  credit,  at  the  ready 
money  prices,  he  giving  security  for  payment  witb 
interest ;  that  the  Appellant  took  the  goods  and  eon* 
verted  them  to  immediate  use,  the  imprudence  of  which 
conduct  was  his  own  affair ;  and  that  he  now  prayi 
relief,  not  on  the  principle  of  restoration,  but  by  fixii^ 
the  Respondent  with  a  loss,  amounting  to  the  differ- 
ence between  the  price  at  which  the  goods  were  sold 
in  his  shop,  and  the  price  which,  after  much  damage. 
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tliey  fetched  at  auction,  which  was  a  forced  sale.  }s:i5. 
That  is  what  the  Appellant  calls  equity:  he  would  ^^ 
have  back  his  estate  in  the  state  in  which  he  mort-  v. 

gaged  it,  but  he  would  not  restore  what  he  received 
in  consideration,  nor  an  equivalent.  There  is  no 
reciprocity  in  that  sort  of  dealing;  there  is  no  equity 
in  it,  and  the  House  will  not  sanction  it. 

The  learned  counsel,  after  referring  to  the  judgment 
of  the  Lord  Chancellor  in  the  Court  below,  adopted 
.1)18  Lordship's  course  of  reasoning,  and,  in  addition  to 
.tixe  cases  there  mentioned,  they  cited  and  commented 
pu  the  other  cases  which  had  been  referred  to  on 
Jbehalf  of  the  Appellant. 

J  ^ir  Willicm  Home  in  reply : — ^The  transaction  was 
tainted  in  its  origin.  The  contract  was  admitted  to 
|>e  for  goods,  which  were  to  be  sold  forthwith  to  raise 
money  for  the  Appellant.  If  the  goods  had  con- 
tinued in  the  possession  of  the  Appellant,  and  if  he 
pffiered  to  return  them,  and  the  Respondent  refused  to 
t^k^  them,  would  the  Appellant  have  lost  his  equity 
by  reason  of  a  subsequent  sale,  and  inability  to  restore 
them?  But  it  was  in  evidence,  that  an  offer  was 
made  to  restore  the  goods,  and  was  refused.  The 
Appellant  being  under  continuing  pressure,  and  not 
being  able  to  pay  Mr.  Robins  the  2,500  /.  advanced 
by  him  on  the  goods,  was  obliged  to  raise  that  sum  by 
sale  of  them.  But  the  sale  of  the  goods  made  no  dif- 
ference in  this  case.  The  Appellant's  equity  was  in 
the  original  transaction  ;  if  that  was  against  the  prin- 
ciples of  the  courts,  it  could  not  be  reconciled  to  tiiem 
by  any  subsequent  conduct  of  the  Appellant,  who 
never  for  one  moment  was  free  from  his  embarrass- 
ment until  he  Bled  the  bill.  He  relied  on  the  case 
of  Barker  v.  Vamommer  before  cited. 

r4 


14ft  CASES  IN  THE  HOUSE  OF  LORDS 

1833.  Lord  Brougham,  in  moving  that  the  case  be  ad- 

journed for  further  consideration,  observed,  at  the 
same  time  that  he  did  not  think  there  was  any  ground 
to  say,  that  the  general  principle  acted  upon  in  courts 
of  equity,  in  the  cases  cited,  was  involved  in  this,  but 
there  were  peculiarities  in  it  not  to  be  found  in  those 
cases. 


Sept.  5,  Lord  Lyndhurst  having  this  day  moved  the  judg- 

ment of  the  House  in  other  cases,  said,  with  respect 
to  this  case,  ^'  I  attended  during  the  arguments  and 
paid  every  attention  to  the  reasoning  of  counsel  at  the 
bar ;  I  have  since  very  carefully  and  deliberately  read 
the  papers,  the  pleadings  and  depositions,  and  alfio 
the  elaborate  judgment  of  Lord  Brougham  in  Ae 
Court  below ;  the  conclusion  to  which  I  come  is,  that 
I  see  no  ground  whatever  to  dissent  from  the  judg- 
ment so  pronounced." 

It  was  accordingly  ordered  and  adjudged  that  the 
appeal  be  dismissed,  and  that  the  decree  complained 
of  be  affirmed,  but  without  costs. 
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APPEAL 

FROM  THB  COURT  OF  CHANCERY   IN  IRELAND.  1835: 

August  3. 

The  Rev.  John  Bouverie  and  Sir  Tho-I  ^      »f     . 
MAS  Staples,  Baronet j   PP 

The  Right  Hon.  Hector  John  GraO  p  , 

ham,  Earl  of  Norbury,  and  Others  .j^^onoents. 

r 

A  testator  devised  his  estates  to  his  eldest  son,  but  chained       PraOke. 
.  certain  of  them  with  legacies  to  his  younger  children,  spe-         _^' 
cifically  charging  one  of  such  legacies  amounting  to  10,000  Z. 
npon  one  of  his  estates,  and  another  legacy  of  20,000/. 
*'  upon  a  different  estate.    He  then  made  other  devbes  and 
'  b^uests,  and  directed  that  a  certain  house  and  his  resi- 
'   duary  property  should  be  sold  in  payment  of  his  debts  and 
'  in  ease  of  his  real  estates.    The  legatee  of  the  10,000  /• 
filed  a  bill  to  have  the  trusts  of  the  will  declared  and 
executed.    Creditors  were  directed  to  come  in,  and  the 
estates  specifically  charged  with  payment  of  the  debts  were 
found  not  sufficient  for  that  purpose.    The  Court  after- 
'  "Wards  directed  a  reference  to  the  Master  to  take  an  ac- 
count of  the  debts,  and  that  m  taking  such  account  he 
should  report  the  order  and  priority  of  such  debts  and 
incumbrances,  and  particularly  that  he  should  inquire  and 
report  whether  any  and  what  sum  remained  due  to  the 
person  entitled  to  the  legacy  of  20,000  /.  and  the  priority 
thereof.    This  legacy  had  been  assigned  to  trustees  under 
a  marriage  settlement,  and  they  were  not  parties  to  the 
suit,  but  went  m  with  others  upon  the  reference  to  the 
Master.    The  Master  made  a  report  of  the  amount  of  the 
debts,  and  found  that  this  legacy  was  a  charge  affecting 
this  particular  estate,  but  was  only  next  in  priority  after 
the  payment  of  the  judgment  and  bond  debts  of  the  testa- 
tor.    Held  that  such  finding  was  right. 

JBY  a  settlement  made  in  1743,  upon  the  marriage  of 
John  Ponsonby  with  Lady  Elizabeth  Cavendish,  cer- 
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tain  lands  situate  in  the  county  of  Cork»  and  among 
others  the  towns  and  lands  cdT  Aghavine,  Biyades, 
Ballymorrisheen,  Cooleloughfinny,  Comweagh,  Gort- 
corkeran»  and  Garryjames  (named  in  this  suit  as  the 
lands  of  the  first  denomination),  were  settled  to  the 
uses  of  the  marriage. 

William  Brabazon  Ponsonby  was  the  eldest  scm  of 
that  marriage ;  he  attained  21  in  the  year  1766,  and 
by  an  indenture  dated  6th  November  1769,  he  jcnned 
his  father  in  making  a  tenant  to  the  precipe  fer 
suffering  a  recovery,  and  in  Michaelmas  Term  1786 
a  recovery  was  suffered,  pursuant  to  such  indentioe, 
of  the  said  barony,  &c.,  in  the  county  of  Cork,  except^ 
ing  and  reserving  thereout  the  said  towns  and  lunds 
of  the  first  denomination,  which  recovery  wM:to 
enure  to  such  uses  as  should  be  declared  by  aoy  deed 
to  be  thereafter  executed  by  John  Ponsonl^  and 
William  Brabazon  Ponsonby  jointly. 

William  Brabazon  Ponsonby  shwptly  afterwards 
married  the  Honourable  Louisa  Molesworth,  and  hy 
deed,  dated  December  1769,  made  a  re-settlement  of 
the  Cork  estates,  excepting  as  before  the  seven  town- 
lands  of  the  first  denomination^  mentioned  in  the 
indenture  of  November  1769. 

John  Brabazon  Ponsonby  was  the  eldest  aon  of 
this  marriage. 

In  Trinity  term  1777,  John  Ponsonby  and  Wil- 
liam Brabazon  Ponsonby  suffered  a  recovery  of  the 
seven  towns  and  lands  of  the  first  denomination,  and 
by  the  deed  to  lead  the  uses,  dated  24th  May  1777, 
it  was  declared  that  such  recovery,  when  auflGered, 
should  enure  to  such  uses  as  should  be  declared  by 
any  deed  executed  jointly  by  John  and  William  Bra- 
bazon Ponsonby  under  their  hands  and  seals ;  and  by 
indenture  dated  16  June  1777,  executed^  by  the^l, 
they  conveyed  the  seven  townlands  to  trustees,  upon 
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certain  trusts,  with  a  power  to  themselves,  or  tbe       lass. 
survivor  of  tl^m,  to  revoke  such  trusts  and  appoint    ^^^^^^ 
others.    This  power  was  exercised  by  the  said  WiUiam         «. 
Brabazon  Ponsonby,  after  his  father's  death,  by  a  deed  ^id^m. 
poll,  dated  the  20th  June  1788,  appointing  llie  seven 
townlands  to  himself  in  fee. 

J<An  Ponsonby,  by  will,  dated  6th  July  1781  (in 
pursuance  of  a  power  reserved  to  him  by  the  settlement 
of  October  1769),  charged  the  settled  estates  with  an 
aimuity  of  300  /.  to  his  second  son  George  Ponsonby 
for  his  life.  John  Ponsonby  died  shortly  after  making 
this  will. 

In  Michaelmas  term  1802  a  fine  was  levied,  and 
-a  common  recovery  suffered,  by  the  said  William 
Bnfaazon  Ponsonby  and  John  Brabazon  Ponsonby,  of 
die  manor  and  lands,  excepting  the  seven  townlands 
of  the  first  denomination,  but  including  the  seven 
other  townlands  of  the  second  denomination. 

By  a  settlement,  dated  in  January  1803,  and  made  ^ 
on  the  marriage  of  John  Brabazon  Ponsonby  wkfa 
Lady  Fanny  Villiers,  William  Brabazon  Ponsonby, 
the  father,  and  John  Brabazon  Ponsonby,  his  son, 
eonveyed  tihe  manor  of  Inchiquin,  and  the  lands 
before  mentioned,  situate  in  the  county  of  Cork, 
^<  save  only  and  except  the  seven  townlands  of  the  first 
denomination,  and  saving  also  and  reserving  out  of 
said  grant  and  conveyance  seven  other  townlands, 
called  the  seven  townlands  of  the  second  denomina* 
tion,  part  of  the  said  manor,  (that  is  to  say)  the  town 
and  lands  of  Kilnatoragh,  Ballyvarrigheitra,  Dris- 
sanmore,  Drissenbeg,  MuUarys,  Ballycoleman  and 
Bamacoley  East,*'  which  it  was  thereby  declared  were 
not  intended  to  pass  by  any  general  words  in  the  said 
deed  contained,  but  were  to  remain  subject  to  such 
uses,   trusts    and  purposes  as  might  Uiereafter  be 
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18S5.      limited  and  expressed  respecting  the  isame,  jointly  by 
J'*"''     '    the  said  William  Brabazon  Ponsonby  and  John  Bra- 
V.         bazon  Ponsonby  his  son,  to  the  use  (subject  to  the 
and  Othera.  j^i^^res  of  Louisa  Ponsonby  and  Lady  Fanny  Vil- 
liers)    of  William   Brabazon  Ponsonby  for  life,  re- 
mainder to  John  Brabazon  Ponsonby  for  life,  remain- 
der (subject  to  an  intervening  term  of  years  for 
raising   younger  children's  portions)  to  the  use  of 
the  first  and  other  sons  of  the  said  John  Brabaxoin 
Ponsonby,   severally  and   successively  in  tail  male, 
with  similar  limitations  to  the  brothers  of  John  Bra- 
bazon Ponsonby,  and  their  respective  sons,  and  with 
the  ultimate  remainder  to  William  Brabazon  Pon- 
sonby in  fee« 

By  a  subsequent  indenture,  dated  the  4th  Febmaiy 
1803,  and  which  deed  was  executed  by  John  Bra* 
bazon  Ponsonby,  but  was  not  executed  by  William 
Brabazon  Ponsonby,  it  was  expressed  that  William 
Brabazon  Ponsonby  and  John  Brabazon  Ponsonby 
did  thereby  grant  the  said  towns  and  lands  of  the 
second  denomination  unto  trustees,  upon  trost  to 
permit  William  Brabazon  Ponsonby  and  John  Bra- 
bazon Ponsonby  during  their  lives,  or  John  B.  Pon- 
sonby  after  the  death  of  his  fiither,  by  sale  or  mort- 
gage, to  raise  such  sums  of  money  as  they  should  find' 
necessary  for  their  convenience. 

William  Brabazon  Ponsonby,  by  his  will,  dated 
23d  December  1803,  after  reciting,  that,  by  his  mar- 
riage settlement,  a  sum  of  8,000  /.  was  provided  for  his 
younger  children,  to  be  divided  amongst  them  in 
such  shares  as  he  should  appoint,  and  that  on  the 
marriage  of  his  third  son,  Richard  Ponsonby  (now 
Bishop  of  Derry),  he  had  appointed  1,000^,  part  of  a 
sum  of  8,000  /.,  for  the  younger  children  of  tlie  said 
Richard,  if  two,  2,000  /.,  if  three,  3,000/.,  and  if  four, 
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or  more  younger  children,  4,000 /. ;  the  testator  did 
appoint  the  remaining  4,000/.,  of  the  sum  of  8,000/., 
as  also  such  further  parts  thereof  as  should  be  raised 
on  the  contingency  of  Richard  not  having  a  younger 
child  or  children,  to  be  divided  equally  amongst  his 
the  said  testator's  younger  children,  namely,  William 
Ponsonby,  George  Ponsonby,  and  Mary  Elizabeth,  the 
wife  of  Earl  Grey,  and   Frederick  Ponsonby ;  and 
after  further  reciting,  that  the  testator  was  seised  in  fee 
of  the  fourteen  towns  and  lands  situate  in  the  county 
of  Cork,  and  excepted  and  reserved  out  of  the  settle-*^ 
ments  of  1769  and  1803  respectively,  and  also  recit-; 
ing  that  he  was  seised  in  fee  of  the  estate  of  Bishop? 
Court,  with  Clarke  Paddock,  and  of  a  freehold  in- 
terest in  the  lands  of  Oughterard,  in  the  county  of 
Kiidare,  and  that  he  was  seised  in  fee  of  an  undi- 
vided  moiety  of  an  estate  in  the  county  of  London- 
derry,  the  testator  devised  the  said  several  lands, 
situate  in  the  county  of  Cork,  to  trustees,  upon  trust, 
out  of  the  rents  and  profits  of  the  said  lands  to  pay  to 
the  testator's  wife,  Louisa  Lady  Ponsonby,  an  annuity 
of  400  /.,  in  addition  to  the  jointure  provided  for  her 
by  her  marriage  settlement,  and  a  principal  sum  of 
600  /.,  to  be  paid  to  her  upon  the  day  after  his  decease; 
aiid  he  devised  his  estate  of  Bishops  Court,  and  the 
other  premises  before-mentioned,  of  which  he  was 
seised  in  the  county  of  Kiidare,  to  his  wife  for  the 
term  of  her  life,  and  after  her  decease  to  his  eldest  son, 
Jc^  Brabazon  Ponsonby,  and  his  heirs,  subject  to  the 
payment  of  a  sum  of  20,000  /.to  the  testator's  fourth  son, 
George  Ponsonby,  which  he  thereby  charged  on  said 
Bishops  Court  estate,  with  interest  for  the  same  at  the 
rate  of  5  /.  per  cent,  from  the  day  of  the  death  of  his 
wife :  and  the  testator,  by  his  will,  devised  to  his  said 
eldest  son  his  said  county  of  Cork  estate,  meaning 
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iS35«  thereby  the  fourteen  townlands  in  the  will  mentiiHiedl^ 
^^  '  subject  to  the  incumbrances  then  chargeable  thereon^ 
V.  and  to  the  payment  of  all  such  debts  as  he  the  testator 
aocT OttoL  should  owe  at  the  time  of  his  death ;  and  also  if  his 
wife,  Lady  Louisa,  should  survive  him,  to  pay  to 
George  Ponsonby  IfiOOL  yeariy  during  the  1^  of 
his  wife,  with  power  to  the  said  George  ta  levy  the 
seme  by  distress,  &c. ;  and  he  devised  his  estate  ia 
the  county  of  Londonderry  to  his  second  son,  Willian 
Ponsonby,  upon  a  condition  in  the  will  mentioned ; 
and  after  certain  other  bequests  and  directiona  he  did 
thereby  direct  that  his  house  in  Hemietttr^rtxeel 
should  be  sold,  and  that  the  money  arising  theKfimn 
dbould  be  applied  towards  payment  of  his  said  debts ; 
and  all  the  residue  of  his  property  the  testator  hb^ 
qneathed  to  persons  named  Peter  Metge  and  Denaii 
Bowes  Daly,  for  the  purpose  of  being  sold,  and  At 
money  arising  therefrom  to  be  applied  towards  p^fi 
ment  of  his  debts,  in  ease  of  his  real  estates ;  and  the 
testator  appointed  his  wife,  the  said  Louisa,  sole  exeen*^ 
trix  of  his  will,  and  by  a  paragraph  added  to  the  will^ 
immediately  before  execution  and  publication,  as  a 
further  provision  for  the  Respondent,  Frederick  Poa< 
sonby,  bequeathed  to  him  a  sum  of  10,000  /.,  to  be  paid 
out  of  the  estate  in  the  county  of  (Dork,  which  Im 
thereby  charged  with  the  payment  thereof,  widi 
interest  at  the  rate  of  5  /.  per  cent,  from  the  day  of  kii 

decease. 

The  testator,  W.  B.  Ponsonby,  was  created  Bams 
Ponsonby  early  in  the  year  1806,  and  died  on  the  6di 
of  November  in  that  year,  leaving  the  Respondenty 
John  Brabazon  Lord  Ponsonby,  his  eldest  son  and 
heir. 

Upon  the  death  of  the  said  William  Brabazon  Loid 
Ponsonby,  his  widow  entered  into  possession  of  tbi 
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Bishop(»  Court  estate,  as  tenant  for  life  under  his  ^U, 
d&d  beld  the  same  till  her  death:  and  the  present 
Lord  entered  into  possession  of  the  fourteen  town* 
fauids  in  the  county  of  Cork,  purported  to  be  charged 
by  his  father's  will  as  aforesaid ;  and  William  Ponsonby 
entered  into  possession  of  the  devised  estates  in  the 
aoHn^  of  Londonderry.  By  indenture  of  assignment, 
dsted  lOth  June  1812,  being  the  settlement  made 
ott  the  marriage  of  George  Ponsonby,  the  fourth 
floa  of  the  testator,  with  Diana  Julietta  Margaretta 
Bonrerie,  the  legacy  of  20,000/.,  and  all  interest 
to  grow  due  tiiereon,  were  assigned  to  the  Appellants^ 
upon  certain  trusts  declared  in  that  indenture. 

On  the  11th  September  1818,  Frederick  Ponsonby 
filed  his  bill  in  the  Court  of  Chancery  in  Ireland  against 
tilt  present  Lord  Ponsonby  (one  of  the  Beq)ondents), 
imd  others,  praying  that  the  trusts  of  the  will  of  the 
totator,  William  Brabazon  Lord  Ponsonby,  nught  be 
GUTied  into  execution,  and  that  the  present  Lord 
Ponsonby  might  be  obliged  to  make  his  election,  whe- 
ther he  would  alnde  by  the  will  of  his  father,  and  per-* 
itiit  the  whde  of  the  fourteen  townlands  in  the  county 
of  Cork,  or  a  competent  part  thereof,  to  be  sold  for 
poyln^it  of  the  debts,  legacies,  and  annuities,  chaiged 
tliereon  by  his  father,  or  whether  he  would  claim  any 
part  of  them  adversely  to  the  said  will,  and  that  the 
Respondent,  Lord  Ponsonby,  and  all  persons  claiming 
by  or  under  him,  might  be  for  ever  bound  by  such 
dieetion ;  and  in  case  he  should  elect  to  take  therever- 
8i<m  of  the  estate  and  lands  in  the  county  of  Kildare, 
expectant  on  his  mother's  death,  that  his,  the  plain- 
ttflTs  legacy  of  10,000  /.  and  the  interest  thereof,  might 
be  decreed  well  charged  on  the  fourteen  townlands, 
and  that  the  same,  and  all  other  incumbrances  charged 
thereon  by  the  testator's  will,  might  be  raised  by  sale 
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1855.  of  the  whole  or  a  competent  part  of  the  fotirteen  to'Wtf- 
lands,  and  have  priority  to  any  debts  or  incumbrftBtitt 
of  the  testator :  and  on  the  other  hand,  if  Locd  Ibn- 

^Otbecl  fionby  should  make  his  election  to  claim  any  juut 
of  the  several  townlands  adversely  to  his  fiither^ 
will,  that  in  such  case  the  plaintiff's  legacy  of  10,0001 
might  be  decreed  well  charged  on  such  of  the  fourteen 
townlands  as  should  appear  liable  to  the  debtB-  And 
legacies  of  the  testator,  the  late  Lord ;  aad  *  tfaat  Wb 
much  of  the  debts  and  l^acies  as  the  same  should  w$ 
be  sufficient  to  pay,  might  be  deemed  charges  ratpowlist 
reversion  of  the  estate  and  lands  in  the  county  oliSK 
dare ;  and  that  such  of  the  fourteen  townlands*  ao'irofe 
Uable  to  debts  and  legacies,  might  be  sold  ftir  p$ij^ 
ment  thereof,  and  in  case  of  deficiency,  that  line  Jbvio^ 
sionary  estate  and  lands  in  the  county  of  KildaM^ 
or  a  competent  pait  thereof,  might  be  sold  to  mate 
up  such  deficiency,  and  that  all  necessary  ibcoouto 
for  the  purpose  might  be  directed  and  taken,  and  ik 
particular  an  account  of  the  plaintiff's  legacy!  of 
10,000/.,  and  of  the  sum  due  to  him  on  accountof  Uii 
proportion  of  the  sum  of  8,000  /.  under  the  settlenlcflt 
of  6th  December  1769,  and  that  the  same  might ifae 
raised  by  sale  of  a  part  of  the  estates  comprised  ia 
that  settlement.  .  z ' 

Lord  Ponsonby,  by  his  answer,  elected  to  take  ouker 
the  will,  preferring  the  reversion  of  the  Bisiopi 
Court  estate,  and  other  lands  in  the  county  of  KiidaM 
expectant  on  his  mother's  deceade,  together  with:  Afe 
other  property  devised  to  him  by  the  will,  to  any  ixiUii^ 
est  he  might  otherwise  have  in  the  fourteen  townfamdit 
and  he  thereby  consented,  in  order  to  make  his  electioA 
the  more  decisive,  that  the  fourteen  townlands,  or  a 
competent  part  of  them,  should  be  sold  for  paymest'tf 
the  plaintiff's  demand,  and  all  other  legadeOf  Binn^ 
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tM0»  and  debts  charged  thereon  or  otherwise  affecting       lass. 
-the  aanie.  '    ^ 

On  the  9th  March  1814,  a  decree  was  made  direct*         v. 

Rt  tf^B  Mil  ■'^1^ 

umg  an  account  of  the  late  Lord  Ponsonby's  debts,  &c.    ^a  oibMs, 

ind    declaring    the  present  Lord    bound    by  the 

election. 

!    On  the  Idth  December  1814,  the  Master  made 

Jftieportof  the  debts,  and  on  the  18th  March  1816 

ma  Older  was  made  on  further  directions, — directing 

fMyment  of  the  debts  and  of  the  legacy  of  10,000  /., 

^tfid  ordering  a  sale  of  the  fourteen  towns  and  lands  in 

XTork  f(»r  that  purpose.   A  supplemental  bill  was  filed 

faj  Frederick  Ponsonby  on  the  4th  April  1818,  stating 

.^t  the  present  Lord  had  incumbered  the  lan^  in 

-Cork,  and  had  thereby  divested  himself  of  the  power 

jA  making  a  valid  election  with  regard  to  the  seven 

-tMms  and  lands  of  the  first  denomination  mentioned 

•at'  the  deed  of  January  1803,  without  the  consent  of 

Ma  creditors,  and  praying  that  if  the  creditors  should 

'tefose  to  release  the  lands,  &c,,  a  competent  part  of 

4lKe  Kildare  estate  should  be  ordered  to  be  sold  to 

wakA  up  the  deficiency  occasioned  by  the  charges 

:iibw  discovered  to  have  been  made  upon  the  Cork 

Mtate. 

The  Respondent,  Lord  Ponsonby,  by  his  answer  to 
ike  last  stated  bill,  admitted  having  mortgaged  the 
0i|id  seven  townlands,  and  charged  them  as  in  the 
ImU  stated.  By  a  supplemental  decree  made  on  the 
29d  June  1818,  it  was  ordered  (amongst  other  things) 
4faat  the  decree  of  the  13th  of  .March  1815  should  be 
oonfirmed  in  all  respects,  except  as  to  the  sale  of  the 
wren  townlands  of  the  second  denomination  excepted 
out  of  the  said  settlement  of  January  1803,  and 
afterwards  made  the  subject  of  the  said  indenture  of 
February  1803,  which  lands  it  was  then  admitted 
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were  not  subject  to  the  debts  and  legacies  of  the 
testator ;  and  it  was  ordered  that  the  seven  other 
townlands,  those  of  the  first  denominatioo,  which 
were  the  fee  simple  estate  of  the  testator,  should  be 
forthwith  sold  for  the  purposes  expressed  by  the 
former  decree,  subject,  as  to  the  townlands  of  Goitr 
corkeran,  to  the  jointure  of  400  /•  a  year  charged 
thereon  for  the  B^pondent  Frances,  the  wife  of  the 
Respondent  the  Bishop  of  Derry ;  and  the  Respondept 
Lord  Ponsonby  having  defeated  his  father's  will  as  .to 
the  first  seven  townlands,  and  disabled  himself  fioia 
making  any  valid  election  with  regard  thereto,  or  to 
the  reversion  of  the  Bishop's  Court  estate,  it  wa^ 
decreed,  that  in  case  the  other  seven  townUttjdB 
thereby  decreed  to  be  sold  should  be  insufficien)^  tp 
pay  ofi*  the  whole  of  the  debts  and  legacies  of  the 
testator,  sought  by  his  will  to  be  charged  on  the 
fourteen  denominations,  that  then  so  much  ci  the 
debts  and  legacies,  and  the  interest  due  thereon,  f0 
should  remain  unpaid  after  the  application  of  the 
money  to  arise  from  the  sale  of  the  lands  so  decreed 
to  be  sold,  should  be  charges  upon  the  Respondent 
Lord  Ponsonby's  reversion  of  and  in  the  said  Bish^'a 
Court  estate,  and  the  other  lauds  in  Kildare ;  and  it 
was  ordered  that  the  same  should  be  raised  by^sale 
of  that  reversion,  or  a  competent  part  thereof,  auhjeqt 
to  the  use  for  life  by  the  said  will  given  to  the  teqfRr 
tor*s  widow,  which  sale  was  ordered  accordingly^  and 
that  any  residue  of  the  money  to  arise  from  such  aak, 
afler  payment  of  the  debts,  legacies,  and  costs,  should 
be  paid  to  the  parties  entitled  thereto.  t 

The  testator's  widow  (then  Lady  Fitzwilliam)  died 
on  the  1st  September  1824. 

The  lands  were  sold,  and  the  net  purchase  moBjey 
applied,  pursuant  to  an  order  dated  15th  Deoemhtf 


ON  APPEALS  AND  WRITS  OF  ERROR.  S5T 

18'25,  as  far  as  it  would  go  in  payment  of  judgment       \Q95. 
debts  reported  due  from  the  testator.  Bouverib 

The  cause  again  came  before  the  Lord  Chancellor  ♦»• 

an  bill  of  revivor,  and  by  an  order  bearing  date  the  And 
6th  of  March  1828,  made  by  his  Lordship,  it  was 
wferred  to  Mr.  Connor,  one  of  the  Masters,  to  take  an 
iseeonnt  of  the  debts  of  the  said  testator  proved  and 
reported,  and  which  remained  unpaid,  and  to  report 
ttte  priority  of  such  debts,  and  whether  any  and  what 
mam  remained  due  to  the  said  George  Ponsonby  on 
Ai^unt  of  his  said  legacy  of  20,000  /.,  and  the  pri* 
Arity  thereof,  and  out  of  what  fund  the  same  was 
payable;  and  it  was  further  ordered  that  the  Master 
rfwrnld  inquire,  whether  it  would  be  necessary  that 
"itiie  Kshop's  Court  estate  should  be  sold  forthwith, 
'ttui  before  he  should  have  made  his  report,  and  if  so, 
it  was  ordered  that  he  'should  proceed  to  a  sale  of  that 
Estate  accordingly.  Under  this  order  of  reference  the 
Appellants  went  in  before  the  Master  up<m  the  inquiry 
«s  to  the  20,000/.,  and  the  Respondent  and  other 
icreditors  also  carried  in  their  claims. 

Mr.  Connor  made  a  separate  report  under  the  last 
jrtated  order,  dated  29th  November  1828,  finding  that 
%  would  be  necessary  that  the  said  Bishop's  Court 
'Estate  (which  was  inferior  in  value  to  the  amount  of 
tiie  charges  and  incumbrances  appearing  to  affect  it) 
{dumld  be  sold  prior  to  making  his  report  on  the 
other  matters  referred  to  him;  and  by  his  further 
report,  dated  27th  June  1831,  he  found  that  the 
Bishop's  Court  estate  was  sold  on  the  9th  November 
1829,  pursuant  to  his  separate  report,  for  the  sum  of 
S8,000/. ;  and  he  further  found  that  there  remained 
due  to  the  several  persons  thereinafter  named  the 
several  sums  thereinafter  stated  on  accoimt  of  the 
several  debts  and  legacies  of  the  testator,  after  the 
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18S5.  application  of  the  purchase  money  of  the  $evai  town-^ 
BiiufERi*  ^^mds  sold  as  aforesaid,  and  that  the  several  debts  and 
«•  legacies  of  the  testator  thereinafter  specified  weve 
and  OiiierB.  incumbrances  affecting  the  residue  of  the  estates  of 
the  testator,  according  to  the  order  and  priority  then^ 
inafter  set  forth  ;  the  Master  then  stated  the  seversil. 
judgment  and  bond  debts  (including  1 9,384/.  12«.  6i/«v 
due  on  bonds  to  the  Respondent  the  Earl  of  Norbury). 
remaining  due  from  the  said  testator,  and  the  Maateff 
then  stated,  that  there  was  due  to  the  Appellants, ;  <#: 
trustees  under  the  settlement  of  Greorge  Ponsoiibyg; 
the  sum  of  24,717/.  ISs.  Sd.  on  account  of  theaiM- 
legacy  of  20,000  /.,  and  that  the  same  was  a  chaigH; 
affecting  the  said  Bishop's  Court  estate,  and  was  neiti 
in  priority  after  payment  of  the  said  several  judgment* 
and  bond  debts.  The  said  Master  then  stated  tfaei 
several  simple  contract  debts  remaining  unpaid.         j 

The  Appellants  filed  objections  to  the  last  xepocfe 
on  the  ground  that  the  said  Master  ought  to  hava* 
ibund  that  the  said  sum  of  24,717/.  18^.  8^.  wast) 
charge  affecting  the  said  Bishop's  Court  estate  prion 
to  and  in  exclusion  of  the  sajid  several  judgment  and' 
bond  debts.  These  objections  were  argued  hefixret 
the  Lord  Chancellor  of  Ireland,  who,  by  an  ordec  cC: 
the  12th  November  1831,  overruled  the  objections. 
This  order  was  the  subject  of  the  present  appcsal*  i  • ' 

By  an  order,  dated  11th  February  1832,  it  wbA 
referred  to  Master  Connor,  to  report  the  funds  in  Ab\ 
bank  to  the  credit  of  the  cause,  which  report  WMI 
made  on  the  20th  of  that  month,  and  by  a  fiirtherl 
order,  dated  6th  March  1832,  payment  was  made: 
according  to  the  allocation  of  claims  made  in  tfadi 
preceding  report.  nlJ 

By  an  order,  made  on  the  same  day  by  the  Master  «f'f 
the  Rolls,  the  carriage  of  the  decree  in  the  said  eaiise^  >' 
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and*  of  the  proceedings  thereunder,  was  given  to  the       ]d35* 
Re^ndent  the  Earl  of  Norbury,  a  reported  creditor    ^^^^^^ 
m  the  cause.  «• 

'On  the  11th  of   February  18B4   the  Appellants  andOtbm. 
presented  their  petition  of  appeal  against  that  order 
df  the  12th  November  1831,  praying  that  that  order 
might  be  reversed,  and  that  the  sum  stated  in  the 
r^ri  of  the  27th  of  June  1831,  as  due  to  the  Appel- 
IkntB  in  respect  of  the  legacy  or  charge  of  20,0007. 
and  the  interest  thereof,  might  be  declared  as  against 
all'  persons  parties  to,  or  who  had  come  in  under  and 
tarken  die  benefit  of  the  several  decrees  and  prckreed^ ' 
iMigfr  in  the  said  causes  or  any  of  them,  a  charge  V!pQi&- 
the^  said  Bishop's  Court  estate  and  the  oth^  landis 
ill  the  county  of  Kildare,  devised  by  the  will  •  of 
tine  testator,   William    Brabazon    Baron    Ponsonby*^ 
deceased,   prior  to  the  several  and  respective  judg- 
HUttt  debts  and  debts  upon  bond  or  other  speciality 
liPhich  had  been  proved  in  the  said  causes,  or  either 
of  them,  and  which  remained  unpaid  at  the  date  of 
the  same  report ;  or  that  such  report  might  be  sent 
back  to  be  reviewed  so  far  as  related  to  the  priority 
thereby   assigned    to   tiie   said  legacy  or  charge  of 
30,000/.  and  the  interest  thereof. 

Mr.  Tinney  and  Mr.  Lloyd  for  the  Appellants : — 
This  is  not  a  creditor's  suit,  a  fact  which  must  be  borne 
in  mind  throughout  the  argument.  In  all  cases  where 
the  testator  is  seised  of  real  estate,  the  creditors  have 
two  sorts  of  remedies  respecting  it.  They  may  claim 
uiider  the  will  and  seek  payment  of  their  debts  under 
the  devise  made  by  the  testator  for  that  purpose,  or 
they  may  claim  paramount  to  the  will,  in  which  latter 
cdiiise  of  proceeding  the  particular  creditors  here 
would  come  in  under  the  Irish  statute  of  fraudulent 
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devises^  passed  in  the  reign  of  Qneen  Anne^  which 
corresponds  exactly  with  the  English  statute  of  firauda- 
lent  devises,  3  William  &  Mary,  c.  14.  If  the  creditoiB 
claim  under  the  will,  they  cannot  touch  any  estate  of 
which  the  testator  died  seised,  and  which  is  not  ex^ 
pressly  given  for  the  pa3rment  of  his  debts.  They  muitt 
be  confined  to  proceeding  against  those  only  which  he 
charged  with  payment  of  the  debts.  If  they  mean 
to  claim  paramount  to  the  will,  that  claim  should  he 
distinctly  stated  in  the  proceedings.  It  is  not  so  stated 
in  this  suit,  and  therefore  cannot  govern  the  decree*  of 
the  Court.  The  plaintiff  in  the  original  snit  was 
Frederick  Ponsonby,  and  the  object  of  the  suit  was  to 
raise  the  legacy  of  10,000/.,  granted  by  the  will  •> 
him.  The  Master,  therefore,  has  gone  out  of  tbe 
suit  in  making  this  report  in  favour  of  the  creditor 
It  has  never  been  contended,  that  the  parties  eomiilg 
in  under  this  suit  are  able  to  touch  the  Londondeny 
estate.  Then  why  should  they  be  able  to  charge  thfe 
Kildare  estate,  and  especially  to  make  their  elaimsia 
charge  prior  in  rank  to  one  which,  by  the  will^  is 
expressly  imposed  upon  it?  The  original  decree  of 
March  1814  simply  directed  that  the  will  of  Lord 
Ponsonby  should  be  carried  into  execution.  A  'vub- 
sequent  proceeding  in  the  same  suit  cannot  extend 
the  effect  of  that  decree  to  what  it  was  never  intended 
to  touch.  The  decree  establishing  the  election  of  tfe 
present  lord  to  take  under  the  will  made  bodi  the 
denominations  of  the  Cork  estate  subject  to  th^  pi^- 
ment  of  debts.  There  is  no  principle  of  equity  whicky 
while  supporting  the  will,  can  make  other  estates, 
besides  those  charged  in  it  with  the  payment  of  debts, 
also  liable  to  such  payment,  and  liable  too  in  the  fint 
instance.  The  object  of  the  supplemental  bill  was  to 
vary  that  decree,  so  far  as  related  to  the  election  of 
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the   present  lord,  in  having  disabled  himself  from       i8S5. 

making  the  required  election  in  a  full  and  ample     ^^ 

maimer,  and  the  decree  made  on  the  hearing  of  the  v. 

supplemental  bill  was  to  this  effect,  that  the  second    iiSrouiTfL 

seven  denominations  of  the  Cork  estate   were  not 

liable  to  the  pa3rment  of  the  testator's  debts,  but  that 

a  competent  part   of  the  estates   possessed  by  the 

testator  in  fee  simple,  should  be  sold  for  that  purpose. 

Then  came  the  reference  to  the  Master,  who  made  the 

Older  now  appealed  against.    The  objections  taken  to 

the  order  are  not  merely  of  a  technical  nature,  but 

involve  the  question  of  the  mode  of  administering 

assets  in  equity.    The  foundation  of  the  claim  of  the 

AeqKmdents   is  in  the  Irish  statute    of  fraudulent 

devises  (4  Anne),  the  words  of  which  are  the  same  as 

those  of  the  3  William  &  Mary,  c.  14,  ss.  2  &  8.     By 

that  statute  devises    made  to  defeat  the    claims  of 

creditors  are  to  be  void  as  against  them,  and  they  are 

to  have  power  to  go  against  the  heir  or  devisees.    But 

then  the  question  arises,  whether  creditors  are  to  go 

ag^nst  one  particular  devisee  and  not  against  the  rest, 

and  so  deprive  one  of  the  benefit  of  the  will  and  leave 

tile  other  in  full  possession  of  all  its  advantages. — 

{Lord  Brougham:  The  words  "  devisee  and  devisees," 

'  are  used  in  ihe  Act  The  first  word  refers  to  cases  where 

'thare  is  one  devisee,  the  other  to  those  where  there 

are  more  devisees.] — ^There  is  no  case  directly  decided 

on  the  words  of  this  statute ;  but  the  principle  on 

which  a  court  of  equity  proceeds  is  distinctly  stated 

in  Knight  v.  Knight  (a),  where  it  was  decreed  that 

though  the  creditor  may  sue  the  heir  only  where  the 

heir  is  expressly  bound,  yet  as  the  personal  estate 

is  the    natural  fund  to  pay  all  debts,  and  as  the 

(a)  3  P.  Williams,  331. 
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executor  must  make  it  appear  that  he  has  perfonncd 
all  the  covenants  of  the  testator,  a  covenantor  must  joiit 
the  executor  with  the  heir  in  a  suit  brought  upcm  a 
covenant  in  which  the  testator  had  bound  himself  and 
his  heirs ;  and  Lord  Chancellor  Talbot  there  ofoservedt 
that  *^  Equity  delights  to  do  complete  justice,  and 
not  to  do  it  by  halves,  as  first  to  make  a  decree 
against  the  heir  and  then  to  leave  him  a  suit  against 
the  executor/'  This  is  the  principle  on  wbidi 
courts  of  equity  administer  assets;  that  principle 
must  be  adopted  here ;  and  an  order  which  selects 
a  particular  estate  as  primarily  liable  to  the  debts  of 
the  testator  when  he  possessed  other  estates,  and  whed 
the  selection  would  afiect  the  rights  of  a  particular 
legatee,  cannot  be  supported.  It  would  be  making 
a  decree  against  one  party  and  then  leaving  him  a  east 
in  equity  against  another.  The  principle  stated  bf 
Lord  Talbot  is  recognised  in  Madox  v.  Jackitm  (6)| 
where  Lord  Hardwicke  said,  "The  general  rule  of  the 
Court  is,  that  where  a  debt  is  joint  and  several,  the 
plaintifi*  must  bring  each  of  the  debtors  before  thcf 
Court,  because  they  are  entitled  to  the  assistance  of 
each  other  in  taking  the  account"  That  is  precisely 
the  case  here,  and  the  order  ought  not  to  have  been 
made  without  other  parties  being  brought  before  tli0 
Court.  There  is  an  objection  to  the  order  too  upsit 
the  statute  against  fraudulent  devises;  so  that  wh&^ 
ther  it  is  set  up  as  a  proceeding  by  parties  tiikiiig 
under  or  against  the  will,  it  is  equally  invalid.  The 
fifth  section  of  that  statute  declares  that  a  hondfiie 
alienation,  made  before  a  suit  brought,  shall  be  relieved 
from  liability  to  payment  of  the  testator's  debts.  Hefe 
there  was  an  assignment  of  this  claim  to  the  Appet 


{b)  3  Atkius  4oti. 
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laats  -m  trustees^  on  a  good  consideration,  the  const-  I8954 

deration  of  marriage,  on  the  10th  of  June  1812 ;  and  g^^^^^n 

the  bill  here  was  not  filed  till  the  10th  December  1818*  ^,  «• 

Under  this  statute,  therefore,  the  estate  on  which  the  and.  0(|im< 
charge  rested  in  them  is  imposed,  is  altogether  relieved 
fnm  the  claims  of  the  Respondents. 

'  Mr.  Kfiiffht  and  Mr.  Parry  for  the  Respondents :-« 
The  Bishop's  Court  estate  is  like  all  the  rest  of  the 
testator's  property,  primarily  liable  for  the  testator's 
debts  before  it  can  be  applied  to  any  other  purpose^ 
If  the  legatee  had  wished  to  obtain  this  estate  in  satis** 
faction  of  his  legacy,  there  is  but  one  way  of  his  doing 
so;  he  miist  first  pay  all  the  testator's  debts.  In 
a  case,  therefore,  where  it  is  admitted  that  the  tes- 
tator died  indebted,  the  Court  was  bound  to  direct  an 
account  of  the  debts ;  and  if  the  estate  on  which  they 
were  specifically  charged  was  not  sufficient  to  meet 
tbem,  the  Court  was  then  bound  to  direct  that  other 
estates  should  be  held  liable  to  their  payment  before 
those  other  estates  were  applied  to  the  payment  of  mere 
legacies.  The  creditors  are  entitled  to  payment  at  all 
etents,  and  must  be  paid,  whether  under  the  will  or 
under  the  statute,  and  whether  they  are  the  plainti& 
in  the  original  suit,  or  come  in  under  it.  In  a  bill 
lor  administering  the  trusts  of  a  will,  the  Court  is 
not  bound  to  administer  those  trusts  exactly  as  they 
aie  found  in  the  will.  Every  such  bill  is  neces- 
sarily a  bill  for  the  pa}rment  of  debts,  and  the  trusts 
easnot  be  carried  into  execution  till  the  debts  are 
paid.  By  the  order  of  the  6th  March  1828,  which  is 
nnsppealed  from,  the  very  question  now  brought  before 

• 

this  House  was  expressly  raised,  for  by  that  order 
the  Master  is  directed  to  report  the  priority  of  the 
debts,  and  whether  any  sum  was  due  to  George  Pon- 
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sonby  on  account  of  the  legacy  of  30,000 /L>  and  whei- 
ther  the  Bishop's  Court  estate  should  be  sold  forth* 
with.  The  necessary  effect  of  reporting  (if  the  Master 
had  so  reported)  that  the  legacy  was  prior  to  the 
bond  debts,  would  be  to  entitle  the  legatee  to  take  the 
purchase  money  of  the  Bishop's  Court  estate  out  of 
Court,  and  leave  the  creditors  to  get  payment  how 
they  could.  The  opposite  result  would  not  necessuiiy 
follow  from  the  report  as  it  stands,  for  if  the  Court 
below  sees  reason  to  do  so,  it  may  still  examine  what 
other  assets  there  are  for  the  payment  of  eredibm 
before  taking  possession  of  these  estates  for  that  piu^ 
pose.  The  Appellants  here  are  too  late  with  thebr 
appeal,  for  they  have  allowed  nearly  three  years  to 
elapse  without  appealing,  and  many  things  have  beea 
done  in  the  mean  time  founded  upon  the  CHrddr 
against  which  they  have  at  last  thought  fit  to  appeaL 
A  court  of  equity,  and  this  House  is  now  aittiag  la 
that  capacity,  will  not  aUow  of  such  dday  on  the  ftai 
of  an  appellant*  It  is  quite  clear  on  every  grmunl 
that  the  order  is  sustainable,  and  the  appeal  ought  to 
be  dismissed  with  costs.  i 


Mr.  Tinnetft  in  reply:  —  The  substance  of  thv 
appeal  is,  whether  creditors  who  have  a  large  peraonal 
estate  to  resort  to,  can  come  in  under  this  suit  and 
insist  upon  payment  out  of  this  particular  ataterr- 
[The  Earl  of  Devon :  I  do  not  think  that  that  is  the 
question  which  we  have  now  to  consider;  the  teA 
point  is  on  the  abstract  opinion  of  the  Master  relative 
to  the  priority  of  the  debts  or  the  legacy.] — That  k 
the  question  in  point  of  form,  but  it  cannot  well  be 
decided  without  the  other  question  being  first  detfii>^ 
mined.  This  was  not  necessarily,  nor  othowiae^ 
a  suit  for  the  administration  of  the  assets  of  the  te^* 
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toT%  The  suit  was  merely  that  the  trusts  of  the  will 
mi^it  be  carried  into  execution.  A  judgment  or 
m  bond  creditor  would  not  be  bound  by  such  a  suit, 
bat  might  take  the  estate  in  spite  of  the  will;  he 
eannot  therefore  be  allowed  the  same  advantage  as  in 
m  suit  in  which  he  would  be  bound  by  the  course  of 
the  proceedings. — [Lord  Brougham:  In  any  suit  of 
tills  sort  the  bond  creditors  may  come  in  as  if  the  suit 
was  their  own.}-^They  could  not  not  do  so  here,  fw 
all  depends  on  the  form  of  the  suit-^[Lord  Broughcani 
Then  the  result  would  be  that  the  proceedings  in  the 
suit  must  be  stopped,  to  enable  another  suit  to  be 
instituted  and  the  creditors  to  come  in.] — In  that  case 
die  Londonderry  estate  and  the  Henrietta-street  estate 
.would  be  brought  into  the  account,  neither  of  whidi 
-im  touched  by  the  present  suit  or  the  order  now  the 
Aiib]eot  of  appeal;  it  is  impossible  to  carry  on  the 
fnnposes  of  the  will  without  having  all  the  estatea 
lirought  into  the  account ;  the  creditors  are  bound  to 
get  all  the  property  administered,  and  the  Court 
will  not  suffer  them  to  select  what  property  diey 
please  for  payment  of  their  own  debts.  The  l^atee 
has  not  been  guilty  of  laches ;  he  had  no  right  to  com* 
-plain  till  the  last  order,  the  order  for  payment,  was 
(made;  till  then  he  was  not  affected  by  the  report. 
Jllie  direction  to  sell  the  reversion  here  must  be  con* 
•strued  in  the  same  manner  as  a  direction  to  sell  an 
estate  with  a  mortgage  upon  it ;  the  estate  may  be 
flold,  but  it  will  be  subject  to  a  claim  in  respect  of 
the  mortgage.  The  supplemental  decree  states  that 
flo  much  of  the  debts,  legacies  and  interest  as  should 
be  found  to  be  due  should  be  decreed  to  be  a  charge 
«nd  incumbrance  on  Lord  Ponsonby's  reversion  in 
the  Bishop's  Court  estate ;  that  means  his  reversio 
after  the  paylnent  of  the  charge  of  20,000  /•    What  is 


1695. 
fioirwERix 

NoAAffAT 
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1835.  to  be  satisfied  out  of  the  estates  directed  to  be  seMI 
^^^  ^^  The  legacies  and  charges  upon  the  Cork  estate.  Yet 
V.  it  is  now  in  substance  argued,  that  these  legacies  asd 
and  Othm.  charges  may  be  satisfied  out  of  the  reversion  of  1^ 
Kildare  estate.  To  make  this  estate  liable  to  the  order, 
there  must  be  a  suit  for  the  general  administratm; 
of  assets. — [The  Earl  oi Devon:  Does  not  the  order 
of  the  6th  March  1828  show  that  this  is  a  suit  for  llie 
administration  of  assets  ?] — No,  it  does  not  amoont  td' 
that. — [Lord  Brougham:  It  directs  that  an  accoimti 
shall  be  taken  of  legacies  and  debts,  and  thi^  the 
Master  shall  then  proceed  to  a  sale  of  the  estate.}^ 
But  that  order  has  reference  entirely  to  the  Bishq^^ 
Court  estate,  and  was  made  upon  the  death  of  thK 
tenant  for  life,  for  the  purpose  of  ascertaining  the  pttri 
ticular  charges  on  that  estate,  and  not  for  any  othef 
purpose.  Suppose  that  this  was  the  case  of  an  ordi^ 
nary  mortgagee,  and  an  order  of  this  kind  had  beak' 
made,  that  would  not  interfere  with,  his  priority  «s 
mortgagee.  The  legatee  here  is  the  prior  incun^ 
brancer  and  stands  in  the  same  situation  as  the  moit^ 
gagee.  The  testator^s  debts  were  charged  originiily 
on  the  Cork  estate.  They  are  now  charged  by  sai^ 
stitution  on  the  Kildare  estate ;  but  that  substitotsmf 
cannot  take  effect  till  a  prior  charge  on  that  partiV 
cular  estate  has  been  satisfied.  The  substitotiiik' 
cannot  in  this  way  be  made  a  prior  charge.  There  v^ 
not  in  this  suit  parties  sufficient  to  justify  the  Coni 
in  doing  what  it  has  done. — [The  Earl  of  Dcodmi 
Can  you  object  to  want  of  parties  upon  exception»tt 
the  Master's  report?] — ^Yes,  there  was  a  case  (c)  al 
the  last  sittings  at  the  Rolls  bearing  upon  this  subject 
It  was  a  question   on   proving  a  legacy  before  the 

(c)  We  have  not  been  able  to  learn  the  name'of  the  oaie. 
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Master*  The  legacy  was  given  by  two  distinct  instru- 
ifeieiits.  The  Master  reported  that  there  was  but  on6 
legacy.  The  defendant,  the  party  claiming  the  legacy, 
bad  died  before  the  Master  made  this  report.  The 
case  then  came  on  for  further  directions  and  distribu- 
tioOy  and  the  Master  of  the  Rolls  said  that  he  could 
not  direct  a  distribution  of  the  whole  property  in  the 
absence  of  the  representatives  of  the  party  that  had 
died,  and  he  directed  a  fund  to  be  set  apart  equal  to 
both  the  legacies  claimed  by  that  party. — [The  Earl  of 
Deocn :  That  case  is  not  in  point.] — But  it  shows  the 
rule  on  which  courts  of  equity  proceed.  Now,  as  to 
the  statute  of  fraudulent  devises;  suppose  that  this, 
instead  of  being  a  mere  equitable  estate,  had  been 
a  devise  to  trustees  to  raise  the  20,000/.,  the  estate  in 
iee  would  have  been  given  them  for  that  purpose,' 
and  on  the  marriage  settlement  of  George  Ponsonby 
they  would  have  conveyed  over;  that  would  have 
been  an  alienation  before  a  creditor's  suit,  and  would 
have  been  an  answer  to  the  application  of  the  provi* 
sifms  of  the  statute.  The  assignment  to  the  trustees 
of  this  charge  is  equally  an  alienation  that  renders  the 
steftute  inapplicable.  [Lord  Brougham :  But  is  there 
not  an  objection  here  on  the  score  of  lapse  of  time ; 
this  order  was  made  in  1831 ;  you  have  allowed  other 
things  to  be  done  in  the  mean  time,  and  have  not 
appealed  till  1834]. — ^The  laches  of  lying  by  for  two 
jpears  is  not  sufficient  to  deprive  a  man  of  a  right.  We 
did  not  allow  the  funds  to  be  distributed,  but  appealed 
when  the  order  for  distribution  was  made ;  that  was, 
at  the  first  moment  that  the  report  of  the  Master  was 
about  to  be  put  into  operation. 


1835. 

BoUVBBIft 
V. 

uidOtlici*^ 


The  Earl  of  Devon : — My  Lords,  this  was  a  case     Tuendaj, 
heard  before  Lord  Brougham  and  myself;  we  have      ^P*-®- 
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]  935.       consulted  together  on  the  subject^  and  the  apiniM 

BouTBmt    ^^^^^  ^  ^^^^  formed,  and  am  about  to  state  to  ycfor 
«»*         Lordships,  has  his  full  concurrence.    This  was  «  case 

and  uthtfB.  oi  Considerable  importance  in  point  of  amount,  but 
the  point  raised  in  it  was  a  very  short  one.  It  wis 
an  appeal  from  an  order  of  the  Lord  CfaanoeUof  of 
Ireland  on  an  application  made,  in  the  form  of  t 
motion,  to  set  aside  or  to  review  a  finding  by  onedf 
the  Masters  of  the  Court  of  Chancery  of  Ireland,  tuid 
the  simple  question  was,  whether  the  Msister  was 
right  in  the  conclusion  to  which  he  had  come  upon 
the  inquiry  directed  before  him.  The  case  originally 
was  a  suit  for  legatees,  and  it  is  not  necessary  to 
repeat  the  statement  of  the  earlier  proceedings  in  tha 
cause.  The  duty  of  the  Master  depended  on  the 
terms  of  the  reference  made  to  him  by  the  Court ;  hA 
was  directed  to  make  a  certain  inquiry,  and  the  onlf 
question  is,  whether  he  has  answered  that  inquny 
correctly  ?  The  reference  to  him  was  in  these  tenni 
[His  Lordship  read  the  terms  of  the  order  of  refereneio 
and  of  the  finding  by  the  Master  upon  that  reference^ 
see  antey  p.  257.]  The  persons  who  objected  to  tUs 
finding,  did  so,  and  went  before  the  Court  to  vary  It 
or  set  it  aside,  on  the  ground  that  the  Master  ok|^ 
to  have  declared  that  the  legacy  was  a  chaige  pnop 
to  the  debts,  and  that  it  had  not  been  satisfied.  ISA 
question  was,  whether  the  Master  was  right  in  finding- 
that  this  legacy  was  a  charge  after  the  ddbta  ?  We 
are  of  opinion  that  the  Master  was  right  in  his  findp 
ing.  His  duty  depended  on  the  terms  of  the  r^Bf» 
ence  made  to  him,  and  we  think  he  has  fulfilled  diat 
duty.  It  was  argued  at  the  bar  that  this  was  not 
a  suit  for  the  administration  of  general  assets,  but 
that  the  20,000  /•  legacy  was  to  be  paid  out  of  the 
particular  estate,  which  therefore  was  in  the  fint 


ON  APPEALS  AND  WRITS  OF  ERROR. 


969 


instance  liable  to  satisfy  this  charge;  and  till  that 
charge  was  satisfied,  it  was  liable  to  no  other.  But 
it  appears  to  us  that  there  is  no  principle  on  which  it 
can  be  contended  that  the  judgment  and  bond  debts 
df  the  testator  are  not  a  lien  and  a  charge  upon  this 
particular  estate,  in  preference  to  any  charge  in  the 
way  of  l^acy  that  he  may  have  created  upon  it ;  and 
if  he  had  still  continued  in  possession  of  this  estate, 
tuoh  judgment  and  bond  debts  would  have  had  a 
priority  of  charge  upon  it  in  preference  to  any  such 
charge  or  legacy.  His  own  directions  cannot  alter 
this  state  of  tilings.  In  the  further  progress  of  the 
cause  the  Court  below  may  find  it  necessary  to  say 
that  the  creditors  who  have  charges  upon  other 
estates  as  well  as  upon  this,  shall  in  the  first  instance 
be  paid  out  of  those  other  estates,  in  order  that  no 
pcEsons  may  be  disappointed^  and  that  the  legacies 
wiiich  are  charged  upon  one  particular  estate,  may  be, 
if  possible,  satisfied  out  of  that  estate ;  but  with  that 
the  Master  had  nothing  to  do.  That  is  what  the 
Court  may  or  may  not  think  proper  to  be  done  in  any 
cubBequent  stage  of  the  cause.  The  only  question  for 
Ae  Master  was,  whether  this  particular  legacy  had 
a  priority  over  other  charges  with  respect  to  this  par- 
tiealar  estate.  We  think  that  he  was  right  in  saying 
tiiat  there  was  such  a  priority ;  we  are  therefore  of 
<^inion  that  the  order  of  the  Lord  Chancellor  was 
cottect,  and  that  that  order  must  be  confirmed,  and 
tbe  appeal  from  it  be  dismissed ;  an4  we  think  this  so 
clear  that  we  recommend  that  the  appeal  should  be 
dismissed  with  costs. 

Order  of  the  Court  below  affirmed  accordingly. 


1835. 

BoQVERfl 

V. 
NOBBURT 

andOtiienk 
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1835.  FROM  THB  COURT  OF   EXCHBQUER  IN   BQUTTT. 

Mnrcii23.27.  The  Most  Honourable   Henry  db  ^1^,-,^^^ 

PoER,  Marquis  of  Waterford      -     -J    ^'^        * 

The  Rev.  Thomas  Knioht»  Clerk     -    -  Metpandeiit. 

PttKtke.  A  Plaintiff  filed  a  Bill  in  the  Court  of  Exchequer  ibr  n 
^SSt^r^-  ci<^<^unt  of  tithes,  and  for  discovery  and  relie£  The Dik 
eaoery,  fendant,  being  an  infant,  put  in  his  answer  by  his  goardiiii. 

The  answer  set  up  an  immemorial  payment  in  lieu  of  titha^ 
but  did  not  make  the  required  discovery.  By  the  practiee 
of  the  Court  of  Exchequer  in  Equity,  the  answer  of  in 
infant  cannot  be  excepted  to  for  insufficiency.  When  ths 
Defendant  came  of  age,  the  Plaintiff  filed  a  Supplemeold 
Bill  against  him,  alleging  the  existence  of  new  facts,  and 
praying  for  discovery  and  relief.  Held  that  such  Bill 
could  be  supported. 

This  was  a  bin  filed  in  Trinity  Term,  1830»  by  the 
Respondent,  who  is  the  rector  of  the  rectory  and 
parish  of  Ford,  in  the  county  of  Northumberland. 
The  bill  sought  for  an  account  of  tithes  claimed  bj 
the  Respondent,  in  respect  of  the  lands  within  tiie 
rectory,  manor  and  parish  of  Ford.  The  Appellant  is 
the  lord  of  the  manor,  and  also  an  occupier  of  land 
within  the  rectory.  The  bill  also  alleged  that  tbs 
Appellant  had  in  his  custody  or  power  certain  deed% 
instruments,  papers,  receipts,  &c.,  relating  to  tli6 
tithes  of  the  parish  of  Ford;  and  it  sought  a  diih 
covery  of  the  same  from  the  Appellant. 

The  Appellant,  on  the  19th  of  February   18tli 
being  then  an  infant,  by  his  guardian  put  in  an  anawtf 
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to  the  said  bill,  by  which   it  was  alleged  that,  the        1835. 
parish  of  Ford  comprised  within  its  bounds,  amongst    ^^^"^^f 
other  lands,  the  manor  of  Ford ;  that  the  lord  of  the   Waterfoud 
manor  of  Ford,  had  from  time  whereof  the  memory      Kk^cht. 
of  man  was  not  to  the  contrary,  paid,  by  equal  half- 
yearly  payments,  at  Lady-day  and  Michaelmas-day, 
to  tJie  parison  of  the  parish  of  Ford,  the  yearly  sum  of 
40  /.,  for  the  maintenance  of  Divine  service  there,  and 
tn  and  in  lieu  and .  contentation  of  all  manner  of 
tithes  arising  within  the  said  manor  of  Ford ;  and 
tfiat  the  lord  ci  the  manor  of  Ford  had  always  from 
thne  immemorial  used,  in  respect  of  the  said  yearly 
nbm  of  40  /.  to  have,  and  of  right  ought  to  have,  the 
fithes  arisii^  within  the  said  manor  of  Ford.    The 
gnawer  made  no  discovery  upon  the  subject  of  the 
deeds,  &c.,  mentioned  in  the  bill.     By  the  practice  of 
the  Court  of  Exchequer,  the  Respondent  was  pre- 
eluded  frt>m  taking  exceptions  to  the  answer  of  the 
^Appellant,  on  the  groimd  that  he  was  an  infant.   The 
Appellant  attained  21    about   April  1882,   and  in 
Hilary  term,  1833,  the  Respondent  filed  a  supplemental 
faill  against  him  for  a  discovery  of  the  matters  not 
noticed  in  tlie  original  answer  put  in  by  the  Appel- 
IktaL    That  bill  set  forth  the  former  proceedings,  and 
Kferred  to  tlie  allegations  and  prayer  of  the  original 
Ul,  and  to  the  answer  filed  thereto. 
-.  i  The  supplemental  bill  further  stated,  that  the  Re« 
ipondent  had  lately  discovered  that  in  times  past  the 
lords  of  the  manor,  of  Ford,  who  were  patrons  of  the 
leetory,  and  under  whom  the  Appellant  claimed,  used, 
iq>on  presenting  to  the  rectory,  to  require  apd  take 
firom  the  person  about  to  be  presented  a  penal  bond 
that  he  would  not  demand  or  take  the  tithes  arising 
from  the  farm  and  lands  within  the  manor  of  Ford, 
but  would  take  and  accept  a  sum  of  40/.,  or  some 

TOL.  III.  T 
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1835.       such  sum,  as  and  for  a  satisfaction  for  the  tithes,  or 

M^^i^of   *'^^*  ^^^y  ^^^^  ^^  ^^®  some  bond  to  some  such  effect; 

Watiuford  and  that  the  Respondent  had  also  discovered,  that  in 
Knight,  time  past  the  rectors  of  the  parish  of  Ford,  when  no 
such  bond  as  last-mentioned  was  given,  used,  upon  or 
soon  after  their  induction,  to  make  or  grant  a  lease  to 
the  then  lords  of  the  manor  of  Ford  of  all  the  tithes  of 
all  titheable  matters  arising  upon  or  from  the  famift 
and  lands  within  the  manor  of  Ford ;  and  that  the 
sum  of  40  L  a  year,  or  some  such  annual  sum,  was 
the  rent  reserved  in  such  leases,  to  be  paid  half-yearly 
to  the  rector  by  the  lord ;  or  some  lease  to  some  such 
effect  were  made  by  some  of  the  former  rectors  of  the 
parish  to  some  former  lords  of  the  manor ;  or  there 
were  some  instruments  or  agreements  in  writing, 
whereby  the  sum  of  40  Z.  was  fixed  as  the  whole 
amount  to  be  received  by  the  rectors  firom  the  lords  for 
the  tithes  of  such  lands  as  aforesaid,  within  the  manor 
of  Ford,  or  for  some  tithes  within  the  parish  of  Ford ; 
and  that  the  Respondent  was  advised  and  believed 
that  the  payment  of  40  Z.,  in  the  answer  of  the  Appel* 
lant  stated  to  be  an  immemorial  customary  payment, 
in  fact  had  its  origin  in  such  bonds  and  leases  or  other 
instruments  or  agreements  as  were  thereinbefore  men- 
tioned. And  it  was  further  stated,  that  the  Re- 
spondent had  lately  learnt  that  in  or  about  the  year 
1573  there  was  a  claim  made  in  respect  of  the  tithes 
arising  within  the  manor  of  Ford,  by  the  then  rector 
of  the  parish  of  Ford,  by  name  William  Bradfortfa, 
against  William  Carr,  tlie  then  lord  of  the  manor, 
and  that  a  suit  was  instituted  by  the  said  William 
Bradforth  against  the  said  William  Carr  in  respect 
thereof,  and  that  the  same  was  heard  before  the 
Council  in  the  town  of  Berwick-upon-Tweed;  and 
that  on  or  about  the  14th  October  1573,  a  deciee 
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or  decretal  order  was  made,  and  entered  in  the  books        1 835. 
of  the  council  of  the  town,  and  by  which  all  contro-     ^T""^^  e 

,  ''         ,  .  Marquis  of 

versies  between  the  said  parties  were  directed  to  abide    Waterford 
the   arbitration   of  certain  persons   therein   named ;      knicht. 
and  that  some  award  or  arbitrament  was  duly  made, 
by  which  it  would  appear  that  no  such  sum  as  40/. 
had   been  immemorially  paid  by  the  lords  of  the 
manor  of  Ford  to  the  rector  of  the  parish  of  Ford,  in 
lieu  of  tithes,  as  was  alleged  by  the  Appellant,  or  by 
which  it  would  appear  that  tithes  in  kind  were  then  and 
now  are  due  to  the  rector  of  Ford  from  the  owners  and 
occupiers  of  Ismd  within  the  manor  of  Ford.  And  that 
the  Respondent  had  caused  diligent  search  to  be  made 
in  and  amongst  his  deeds  an^  papers,  and  also  amongst 
the  records  kept  at  Berwick  aforesaid,  and  elsewhere,  to 
endeavour  to  discover  the  original  of  the  award  or  arbi- 
trament, or  some  copy  thereof,  but  that  he  had  failed 
to  find  the  same  or  any  copy  thereof,  nor  was  it  or 
any  copy  of  it  amongst  his  deeds,  papers  or  writings ; 
and  that  the  Respondent  had  lately  discovered  that 
the  Appellant  had  the  award  and  arbitrament  in  his 
custody,  possession   or   power,  or  some  copy  of,  or 
extract  from,  the  same.     And  the  supplemental  bill 
further  stated,  that  within  the  parish  of  Ford  there  was 
a  district  or  portion  of  land,  consisting  of  about  600 
acres,  and  called  or  known  by  the  name  of  the  Catford 
Law  or  Hay  Farm,  which  formerly  belonged  to  the 
lords  of  the  manor  of  Ford,  and  was  part  and  parcel 
of  the  manor  of  Ford,  and  was  held  by  the  lords  of 
the  manor  as  part  and  parcel  thereof;  but  that  the 
Respondent    had  lately   discovered  that  some  time 
between  the  year  1598  and  the  year  1660,  or  at  some 
time  thereabouts,   the  then   lord   of  the   manor   of 
Ford,  sold  the  district  or  portion  of  land  called  Cat- 
ford  Law  to  one  of  the  family  of  the  Carrs  of  Etall, 
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1 835.  and  that  the  same  had  ever  since  remained  and  then 
j^^^P^^^  was  held  by  the  family  of  the  Carre  of  Etall ;  and 
WiTERPORD  that  the  owners  and  occupiers  of  the  land  comprising 
KnIoht.  the  district  called  Catford  Law  or  Hay  Farm,  and  of 
every  part  thereof,  had,  ever  since  the  aforesaid  sale 
thereof,  paid  tithes  of  all  titheable  matters  and  things 
had  and  taken  by  them  from  their  said  lands,  to  the 
rector  of  the  parish  of  Ford ;  and  that  within  the 
parish  of  Ford  there  was  a  portion  of  land  or  district 
called  or  known  by  the  name  of  Heatherslaw,  and 
which  then  belonged  to  the  Appellant,  and  formed 
part  of  the  lands  in  respect  of  which  he  claimed  that 
the  sum  of  40  /.  was  payable  in  lieu  of  tithes ;  and 
that  the  Respondent  had  lately  discovered  that  the 
district  of  Heatherelaw  was  formerly  a  manor  of  itself 
and  was  not  part  or  parcel  of  the  manor  of  Ford,  and 
did  not  belong  to  the  lords  of  the  manor  of  Ford,  but 
belonged  to  some  other  person  or  pereons,  whose 
names  were  not  known  to  the  Respondent,  before  it 
became  the  property  of  the  lords  of  the  manor  <rf 
Ford ;  and  that  tithes  in  kind  were  always  paid  by 
the  tenant  of  the  lands  in  Heatherelaw  aforesaid  to 
the  rectore  of  Ford  for  the  time  being,  until  some 
time  between  the  yeare  1686  and  1717,  when  Francis 
Blake,  or  Sir  Francis  Blake,  knt,,  the  then  lord  of  the 
manor  of  Ford,  purchased  the  said  manor  of  Heatheis* 
law  of  the  then  owner  thereof,  whose  name  was  also 
unknown  to  the  Respondent ;  after  which  time,  and  not 
before,  the  tithes  of  the  land  within  Heatherslaw  afore- 
said were  introduced  into  and  included  in  the*  afore- 
said bonds,  leases  or  instruments  whereby  the  said 
sum  of  40  /.  was  received  by  the  rectore  of  Ford,  in 
lieu  of  the  tithes  of  the  lands  the  property  of  the  lords 
of  Ford,  and  that  the  district  of  Heatherelaw  was  not, 
nor  ever  had  been,  part  of  the  manor  of  Ford.     And 
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the  supplemental  bill  farther  stated,  that  the  Respon-  i835. 
dent  had  lately  discovered  that  the  Appellant  had,  at  Marqiiis  of 
the  time  of  filing  the  supplemental  bill,  in  his  posses-  Waterfobd 
sion,  custody  or  power  divers  of  the  bonds  and  leases,  Kkight. 
or  other  instruments  or  agreements  in  wi'iting  there- 
inbefore mentioned ;  and  had  also  divers  old  deeds, 
instruments  and  writings,  whereby  it  would  appear 
that  the  district  called  Catford  Law  formed  part  of 
the  manor  of  Ford,  and  that  the  Appellant  had  also 
the  deeds  of  conveyance  of  Catford  Law,  which  were 
executed  on  the  occasion  of  the  sale  thereof  therein- 
before mentioned  ;  and  that  he  had  also  divers  deeds, 
instruments  and  writings,  whereby  it  would  appear 
that  the  district  called  Heatherslaw  was  a  manor  of 
itself,  and  was  not  part  of  the  manor  of  Ford,  and  that 
tithes  in  kind  were  formerly  paid  for  lands  within 
Heatherslaw ;  and  that  the  Appellant  had  also  the 
deeds  of  conveyance  of  the  district  called  Heathers- 
law, by  which  it  would  appear  that  Catford  Law, 
otherwise  Hay  Farm,  formed  part  of  the  manor  of 
Ford,  and  that  the  district  called  Heatherslaw  was  not 
part  of  the  manor  of  Ford ;  and  that  the  Appellant 
had  also  in  his  possession,  custody  or  power,  divers 
other  deeds,  &c.,  whereby  it  would  appear  that  the 
sum  of  40  /.  had  not  been  immemorially  paid  by  the 
lords  of  the  manor  of  Ford  to  the  rectors  of  the  parish 
of  Ford,  in  lieu  and  contentation  of  all  manner  of 
tithes  arising  within  the  manor  of  Ford,  or  which  in 
some  way  tended  to  show  the  Respondent's  title  to 
tithes  in  kind  within  the  manor  of  Ford.  And  the 
supplemental  bill  prayed  in  the  usual  manner  for  a 
discovery. 

The  Appellant,  on  the  21st  of  February  1833,  put 
in  a  demurrer  to  the  supplemental  bill,  on  the  ground 
that  the  Respondent  was  not  in  equity  entitled  to  the 
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1835.       discovery  sought  for  by  the  said  supplemental  biU 

Marquis  of    ^^^^  *^^  Appellant,  or  to  any  part  of  such  discovery. 

Waterford        The  demurrer  was  heard  on  the  4tli  day  of  May 

KKiOHT.     1833,  before  Lord  Lyndhurst,  Lord  Chief  Baron,  when 

his  lordship  over-ruled  the  same.    This  was  an  appeal 

against  that  decision. 

Mr.  Swanston  and  Mr.  Purvis  for  the  Appellant : — 
The  supplemental  bill  here  cannot  be  supported.  It 
would  be  objectionable  if  it  was  a  bill  filed  for  a  dis- 
covery from  an  adult  defendant,  for  it  is  a  demand 
for  a  discovery  of  the  rights  of  the  defendant  rather 
than  of  those  of  the  plaintiff.  It  is  still  more  objec- 
tionable as  a  bill  against  an  infant.  The  rules  of 
practice  in  suits  where  infants  are  defendants  are  well 
known  and  fullv  established,  and  no  new  rule  of 
practice  can  be  introduced  as  to  them  merely  by 
analogy  to  suits  between  adults.  The  plaintiff,  by 
this  bill,  asks  for  a  discovery  of  such  things  as  were 
not  answered  to  his  satisfaction  in  the  original  bill 
This  cannot  be  done.  Even  if  he  has  any  right  to 
maintain  the  bill  at  all,  it  must  be  solely  in  respect 
of  things  which  have  occurred  since  the  filing  of 
the  first  bill,  or  at  least  which  have  since  come  to  his 
knowledge,  and  which  he  could  not  know  before. 
What  would  be  the  practice  of  the  Court  with  r^;anl 
to  issuing  an  attachment  against  an  infant  for  not 
answering?  It  has  always  been  to  favour  them  as 
much  as  possible.  The  rule  as  to  such  cases  was 
laid  down  by^  Lord  Hardwicke  in  Huggins  v.  Aiexm- 
der  (a),  where  an  infant  being  in  contempt  to  an 
attachment  for  want  of  an  answer,  upon  production 
of  the  attachment  a  messenger  was  ordered  to  bring 
the  infant  into  Court,  though  the  attachment  had  not 

(a)  1  West,  131. 
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been  served,  and  the  time  was  not  out,  the  practice       1835. 
being  not  to  serve  an  attachment  upon  an  infant,  but    -^^^uh  of 
to  bring  him  into  Court  for  his  protection  and  ad-  Waterforo 
vantage.     In  Perkins  v.  Hamond  (6),  Lord  Hardwicke      kk 
said  that  an  infant  could  not  be  kept  in  custody  after 
a  guardian  had  been  assigned  him,  and  that  an  infant 
defendant  paid  no  costs  of  a  contempt,  but  that  the 
plaintiff  always  paid  the  messenger. — \\jor&Broug1iam: 
The  principles  relating  to  infants'  answers  were  much 
discussed  in  Kelsall  v.  Kelsall  (c),  where  it  was  de- 
cided that  an  infant  defendant  who  had  answered  had 
the  privilege,  on  coming  of  age,  to  put  in  a  new  answer, 
stating  a  different  case,  and  going  into  evidence  to  sup- 
port it.] — That  case  is  another  example  of  the  favour 
with  which  infant  defendants  are  treated  by  the  Court, 
and  it  shows  the  practice  of  the  Court  to  be,  that  an 
infant  defendant  is  not  bound  by  his  answer,  but  may 
adopt  or  reject  it  on  his  coming  of  age.     Where  an 
infant  is  defendant,    the   answer    is  sworn   by  the 
^ardian,  and  the  subpoena  to  bring  in  the  answer  is 
directed  to  him,  and  so  is  the  subpoena  to  hear  the 
judgment,  Taylor  v.  Attwood  (d) ;  and  the  answer  of 
an  infant,  sworn  to  by  his  guardian,  is  not  conclusive 
against  him  at  law  or  in  equity,  not  even  after  he  had 
attained  his  majority,  Eccleston  \.  Petty  or  Speke  (e). 
In  Lucas  v.  Lucas  (f)  it  was  held,  in  Chancery,  that 
on  exceptions  could  be  taken  to  the  answer  of  an  infant, 
but  that  the  cause  must  be  decided  on  the  merits; 
and  though  the  answer  there,  if  it  had  been  filed  by 
an  adult  defendant,   would  have  been   deemed  in- 
sufficient,  it   was   acted   on  by  the  Court,  and   an 
injunction  previously  obtained  was  dissolved.     If  tlic 

(6)  1  Dick.  287.  (e)  Car.'hew,  79;  3  Mod  259. 

(c)  2  Myl.  &  Keen,  409.  (/)  13  Ves.  274. 

{(i)  2  \\  Wnis.  ()43. 
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1835.  answer  is  not  sufficient  for  the  plaintiff's  purposes. 
Marquis  of  ^^^  ^^  *^^  plaintiff  himself  fails  in  proving  his  own 
Watsrford  case,  the  bill,  in  the  case  of  an  infant,  must  be  dis- 
KmoHT.  missed;  it  cannot  stand  over.  The  plaintiff  here 
seeks  to  possess  himself  of  all  the  advantages  €i 
a  double  suit  by  this  supplemental  bill.  He  must 
assert,  or  he  will  prove  nothing,  that  he  has  a  right, 
not  to  supply  a  defective  answer  by  this  bill,  but 
a  right,  by  a  supplemental  bill,  to  obtain  an  answer  to 
an  original  bill.  All  the  authorities  are  against  such 
a  proposition. — [Lord  Brougham :  Is  the  supplemental 
bill  here  the  same  as  the  original  bill  ?] — It  is,  with 
the  mere  addition  of  the  statement  that  the  defendant 
has  attained  his  majority.  There  are  two  passages  in 
Mitford  on  Equity  Pleading  (g)  which  show  that 
what  is  now  attempted  cannot  be  done.  In  the  fint 
of  these  that  learned  writer  says,  "  Where  the  imper* 
fection  of  a  suit  arises  from  a  defect  in  the  original 
bill,  or  in  some  of  the  proceedings  upon  it,  and  not 
from  any  event  subsequent  to  the  institution  of  the 
suit,  it  may  be  added  to  by  a  supplemental  hill 
merely."  Again :  "  When  any  event  happens  sub- 
sequent to  the  time  of  filing  an  original  bill,  which 
gives  a  new  interest  in  the  matter  in  dispute  to  any 
person  not  a  party  to  the  bill,  as  the  birth  of  a  tenant 
in  tail,  or  a  new  interest  to  a  party,  as  the  happening 
of  some  other  contingency,  the  defect  may  be  sup- 
plied by  a  bill,  which  is  usually  called  a  supple- 
mental bill.''  He  then  puts  other  cases,  and  proceeds : 
^'  In  all  these  cases  the  parties  to  the  suit  are  able  to 
proceed  in  it  to  a  certain  extent,  though,  from  the 
defect  arising  from  the  event  subsequent  to  the  filing 
of  the  original  bill,  the  proceedings  are  not  sufilcient 

(g)  3d  Edit.  48,  49. 
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to  attain  their  full  object."  That  is  not  the  case  here.  1835, 
There  was  no  defect  on  the  face  of  this  record  at  the  ^i^rquis  of 
time  when  the  record  came  into  existence,  and  the  Waterford 
defendant  was  at  that  time  entitled  to  ask  for  a  dis-  Kmioht. 
missal  of  the  bill.  There  is  a  third  passage  in  the 
book  just  quoted,  where  it  is  said  (A),  "  If  any  event 
happens  which  alters  the  interest  of  any  party,  or 
gives  any  new  interest  to  any  person  not  a  party,  the 
plaintiff  may  file  a  supplemental  bill,  or  bill  of  re- 
vivor, as  the  occasion  may  require ;  and  if  the 
plaintiff  thinks  some  discovery  from  the  defendant, 
which  he  has  not  obtained,  is  necessary  to  support 
his  case,  he  may  file  a  supplemental  bill  to  obtain 
that  discovery."  This  last  appears  an  extensive 
and  unqualified  proposition,  but  it  occurs  after  the 
learned  author  had  again  and  again  explained  the 
restrictions  under  which  supplemental  bills  might  be 
filed;  and  the  proposition  must  therefore  be  taken 
subject  to  those  restrictions. — [Lord  Brougham :  I  see 
that  the  view  taken  of  this  case  by  Lord  Lyndhurst  in 
the  Court  below  was  this :  Why  do  you  come  into 
equity  for  a  discovery  at  all  ?  Because  the  want  of  it,  • 
which  the  law  cannot  supply,  would  work  a  failure 
of  justice ;  for  this  purpose  equity  is  auxiliary  to  law, 
and  affords  relief,  of  which  otherwise  the  party  justly 
entitled  to  it  would  be  deprived.  That  is  the  govern- 
ing principle.  Is  it  not  a  consequence  of  this  prin- 
ciple, that  if  circumstances  arise  which  show  that  the 
discovery  has  not  been  obtained  and  could  not  be 
compelled  under  the  original  bill,  you  may  file  a  sup- 
plemental bill  for  the  same  reason  for  which  you  filed 
the  original  bill,  namely,  that  otherwise  there  would  be 
a  failure  of  justice  ?    The  answer  obtained  from  an 

W  P.  263. 
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1835.       infant  may  be  just  as  useless  as  if  it  had  been  an 
Jr~^T^  -    insufficient  answer  obtained  from  an  adult.     Against 

Marquis  of  ^       ^ 

Waterford  the  adult  you  could  file  a  supplemental  bill;  why 
Km^gbt.  should  you  not  have  the  same  remedy  against  the 
infant  when  he  comes  of  age,  and  compel  him  to  give 
an  answer  that  may  be  read  against  him  ?  Is  there 
not  the  same  reason  and  the  same  necessity  for  it, 
namely,  as  Lord  Lyndhurst  said,  "  to  prevent  a 
failure  of  justice  at  law?*'] — The  original  bill  was  not 
for  a  discovery,  but  was  a  mere  tithe  suit,  and  no 
such  bill  could  be  filed  against  an  infant,  for  on 
putting  in  an  answer  stating  that  he  was  an  infant, 
he  would  be  entitled  to  the  costs  of  the  bill.  Besides, 
there  cannot  be  a  supplemental  bill  of  discovery.  It 
was  admitted  here  in  the  judgment,  that  the  plaintiff 
could  not,  according  to  the  authority  of  Usbom  v. 
Baker y  (i)  be  entitled  to  an  answer  to  such  parts  of  the 
supplemental  bill  as  were  not  contained  in  the  original 
bill ;  how  then  could  he  be  entitled  to  an  answer  to 
such  parts  as  were  contained  there,  and  which  had 
already  been  answered ;  and  how  could  he  be  entitled 
to  have  the  demurrer  to  his  supplemental  bill  over- 
ruled. The  case  of  Boeve  v.  Skipwith  (k)  cer- 
tainly will  not  support  the  present  case,  nor  does  that 
of  Goodwin  v.  Goodwin  (/),  where  the  sole  question 
was  as  to  the  right  to  introduce  new  matter  upon  an 
amended  bill.  In  Usborn  v.  Baker  it  was  at  first  urged 
that  there  was  in  truth  no  such  thing  as  a  supplemental 
bill  of  discovery,  but  on  the  authority  of  the  passages  in 
Lord  Redesdale's  book  on  pleading,  that  argument  was 
overruled,  and  it  was  said,  that  where  the  object  of 
the  suit  could  not  be  obtained  by  an  amendment  of  the 
original  bill,  a  supplemental  bill  might  be  filed.    No 

(i)  2  Madd.  379.  (k)  2  Rep.  in  Chan.  75. 

(/)  3  Atk.  370. 
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such  allegation  can  be  made  with  respect  to  the  i833. 
present  case,  nor  can  it  be  said  that  any  of  the  cir-  vcj^,"  yjg  ^^( 
cumstances  referred  to  in  Lord  Redesdale's  book  upon  Waterford 
pleading  have  arisen  to  bring  this  case  within  the  kmcht. 
rules  there  laid  down.  This  is  an  attempt  to  obtain 
a  farther  answer  from  the  defendant.  In  that  book  {m) 
it  is  said,  "  a  further  answer  is  in  every  respect  similar 
to,  and  indeed  is  considered  forming  part  of,  the  first 
answer."  Now  it  is  clear  that  a  plaintiff  could  not 
compel  an  adult  defendant  to  give  a  second  answer  to 
the  same  bill ;  why  then  can  he  do  so  with  respect  to  an 
infant  defendant  ?  In  Ovey  v.  Leighton  (w)  it  was  held 
that  the  plaintiff  not  having  excepted  to  the  answer 
to  an  original  bill,  could  not  except  to  one  given 
to  a  supplemental  bill,  upon  a  principle  which  would 
have  applied  equally  to  the  original  answer;  yet 
that  is  what  is  attempted  to  be  done  in  the  pre- 
sent instance.  This  case  is  one  of  the  first  impres- 
sion, and  if  the  doctrine  now  contended  for  on  the 
other  side  should  be  admitted,  will  be  of  the  greatest 
detriment  to  the  practice  of  the  Court,  and  will 
subject  infant  defendants  to  great  vexation.  In  Mil- 
ner  v.  Lord  Harewood  (o)  it  was  declared  by  Lord 
Chancellor  Eldon,  that  the  circumstances  stated  in 
a  supplemental  bill  must  be  not  only  properly  sup- 
plemental matter,  but  must  be  material  to  the  plain- 
tiff's case.  The  information  •here  is  not  shown  to  be 
material;  and  again,  the  objection  occurs,  that  the 
discovery  demanded  is  of  the  defendant's  own  title  by 
the  discovery  of  the  defendant's  own  documents.  It 
is  against  the  rule  of  a  court  of  equity  to  allow  of 
such  a  discovery,  and  against  its  practice  to  permit  it 
to  be  made  in  the  way  now  sought. 

(m)  P,  356.  (»)  2  Sim.  &  Stu.  1^34. 

(0)  17  Ves.  144. 
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1835.  Mr.  Boteler  and  Mr.  Loftus  Loumdes  for  the  Re- 

Marquis  of  spondent : — The  Respondent  here  seeks  no  more  than 
Watebford  he  would  be  fully  entitled  to  have,  if  the  defendant 
KmoBT.  had  from  the  beginning  of  the  suit  been  an  adult 
The  fact  that  he  was,  when  the  bill  was  filed,  an  infant, 
interposed  a  difficulty  in  point  of  form,  which,  now  that 
he  is  of  age,  no  longer  exists.  Is  substantial  justice 
to  be  denied  the  Respondent,  merely  because  of  this 
form  ?  The  only  efiect  of  the  argument  on  the  other 
side  would  be,  to  get  this  bill  dismissed,  and  to  put 
both  parties  to  the  trouble  and  expense  of  a  new  bill. 
But  the  Appellant  would  gain  an  un&ir  advantage 
thereby,  for,  by  Lord  Tenterden's  Act,  the  Appellant 
would  now  be  barred  from  commencing  a  new  suit 
This  injustice  ought  to  be  prevented.  The  cases  whi<£ 
show  that  a  plaintifi"  cannot  except  to  an  amended 
answer,  as  he  did  not  except  to  the  original  answer,  can- 
not apply  here,  for  the  forms  of  the  court  in  this  case 
prevented  the  plaintifi*  from  taking  exceptions  to  the 
answer  of  an  infant  defendant,  and  he  cannot  be 
punished  for  the  forms  of  the  Court.  Lucasv.  Lucas  has 
been  cited  to  show  that  the  answer  of  an  infant  is  to  be 
considered  sufficient,  however  insufficient  it  may  be  in 
itself;  but  there  has  been  another  case  on  that  subject, 
Meredithy.O'Danovanyin  which  a  bill  was  filed  against 
alady  in  her  infancy,  making  certain  allegations  against 
her.  She  put  in  her  answer  in  the  usual  manner, 
and  an  injunction,  which  had  been  previously  issued, 
was  dissolved.  When  she  came  of  age  a  supple- 
mental bill  was  filed  against  her,  and  she  answered, 
without  taking  objection  as  to  the  competency  of  the 
bill.  It  is  admitted,  that  no  objection  having  been 
taken  there,  that  case  is  not  a  direct  authority  for  the 
present,  but  it  shows  that  in  practice  there  has  hem 
one  case  analogous  to  that  now  under  discussioii. 
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Another  argument  on  the  other  side  is,  in  substance,  i835. 
that  when  the  infant  attains  21,  he  may  make  a  new  Marquis  of 
defence,  and  therefore  his  answer,  made  when  an  Waterford 
infant,  is  not  to  be  read  against  him.  That  is  Kmigut. 
admitted,  and  Kelsall  v.  Kelsall  (p),  is  a  decided 
authority  for  that  point.  But  that  case  does  not 
touch  the  question  involved  in  the  present.  This  case 
clearly  comes  within  the  rule  laid  down  by  Lord 
Redesdale  in  his  book  on  equity  pleading  (q\  for  the 
suit  is  here  defective,  as  the  plaintiff  has  not  that 
which  he  is  entitled  to,  an  order  to  work  out  his 
relief;  and  the  imperfection  arises  **  from  a  defect  in 
the  original  bill,  or  in  some  of  the  proceedings  upon 
it."  The  same  authority  declares  (r)  that  "  a  supple- 
mental bill  may  be  filed  to  obtain  a  further  discovery 
from  a  defendant  where  the  proceedings  are  in  such  a 
state  that  the  original  bill  cannot  be  amended  for  that 
purpose."  This  case  precisely  falls  within  that  de- 
scription. In  Milner  v.  Lord  Harewood  («),  the  real 
objection  was,  that  the  supplemental  bill  was  for 
discovery  only.  The  same  was  the  objection  in 
Usbom  V.  Baker  (<),  and  in  the  first  the  bill  was 
refused  because  it  did  not  show  the  discovery  required 
to  be  material,  and  in  the  last  it  was  allowed  on  the 
authority  of  Lord  Redesdale's  treatise  on  equity 
pleading.  In  Colclougk  v.  Evans  {u)  a  supplemental 
bill  was  not  allowed,  but  solely  for  this  reason,  that 
it  asked  for  something  different  from  what  had  been 
asked  in  the  original  bill,  and  which  might  have  been 
introduced  by  amendment  into  that  bill.  That  is  one 
of  the  very  class  of  cases  referred  to  by  Lord  Redesdale. 
But  the  subsequent  case  of  Crompton  v.  Wombwell  in 

(/?)  2  Myl.  &  Keen.  409.  (js)  17  Ves.  144. 

(y)  P.  48,  49.  (t)  2  Madd.  379. 

(r)  Id.  ib.  (fi)  4  Sim.  76. 
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1835.       the  same  volume  (rr)  shows,  that  where  the  plaintiff 
."T""^  -    discovered    the  new  matter  after    the  cause  was  in 

Marquis  of  i_  •        • 

Watlrfurd  such  a  State  that  he  could  not  amend  his  bill,  he  was 
Kkigbt.  allowed  to  file  a  supplemental  bill.  There  again  the 
rule  stated  in  Lord  Redesdale's  book  was  adopted  as 
the  ground  for  the  decision  of  the  Court.  There  is  no 
similarity  between  this  case  and  one  where  a  further 
answer  is  required  to  the  same  bill ;  the  objection  as 
to  the  possibility  of  creating  perjury  does  not  exist, 
for  the  defendant  was  not  sworn  to  the  truth  of  the  first 
answer.  The  objections  here  are  more  of  form  than 
of  substance.  This  is  said  to  be  a  case  of  the  first  im- 
pression ;  it  is  so,  but  why  ?  because  the  plaintiff,  in 
a  bill  like  this,  is  under  a  disadvantage  as  to  costs, 
and  plaintiffs  will  not  put  themselves  under  such  a 
disadvantage  if  they  can  avoid  it.  That  circumstance 
alone  accounts  for  the  fact  of  there  being  no  precedents 
for  a  bill  of  this  sort.  Upon  the  whole,  it  is  clear, 
that  to  refuse  this  bill  would  be  to  refuse  equity  in 
a  case  where  the  plaintiff,  except  for  the  intervention 
of  a  mere  form,  had  a  perfectly  good  equitable  title 
to  relief. 

Mr.  Swanstouy  in  reply  : —  The  absence  of  authori- 
ties cannot  be  reconciled  with  the  existence  of  snch 
a  privilege  as  that  now  claimed  by  this  plaintiff!  The 
established  rule  of  equity,  is  that  in  a  suit  against  an 
infant,  the  plaintiff  has  no  right  to  a  discovery,  but 
must  prove  his  own  case.  There  were  other  persons 
besides  the  present  Appellant  who  were  defendants 
in  the  original  suit;  it  would  be  most  unjust  to  them 
to  keep  the  suit  pending  over  their  heads  till  this  de- 
fendant came  of  age,  in  order  to  enable  the  plaintiff 
to  file  a  supplemental  bill  for  a  discovery  against  him. 

(x)  4  Sim.  628. 
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He  was  entitled,  and  so  were  they,  when  he  put  in  his       issd. 
answer,  to  have  the  bill  dismissed,  and  the  plaintiff*,  if    MarquiTof 
he  seeks  a  further  remedy,  must  seek  it  in  a  new  pro-  ^^terfobd 
ceeding.     Usborn  v.  Baker  does  not  carry  the  rule  to      Knight. 
the  extent  now  contended  for,  but,  like  the  doctrine 
stated  in  the  last  part  of  Lord  Redesdale's  treatise, 
must  be  taken  subject  to  the  limitations  stated  in  the 
former  part  of  that  work. 

Lord  Brougham : — My  Lords ;  I  shall  ask  time  to 
consider  this  case,  as  it  is  admitted  to  be  a  question 
perfectly  new  in  practice,  and  one  of  first  impres- 
sion, as  far  as  direct  decisions  on  the  very  same  cir- 
cumstances are  concerned,  though  it  can  hardly  be 
said  to  be  of  first  impression  with  respect  to  the  prin- 
ciple to  be  derived  from  a  whole  current  of  authorities. 
It  does  not  by  any  means  follow,  because  there  is 
no  actual  case  where  a  bill  was  filed  and  answered 
during  infancy,  and  a  supplemental  bill  was  after- 
wards allowed,  that  such  a  practice  is  never  to  be  per- 
mitted ;  if  the  principle  is  clear,  and  the  particular 
case  is  only  a  new  application  of  the  same  principle, 
it  does  not  by  any  means  follow  that  because  there 
never  has  been  a  judicial  decision  in  favour  of  that 
application  of  the  principle,  the  first  decision  on  the 
point  must  be  against  it.  There  may  be  no  such  de- 
cisions, because  the  principle  may  have  been  deemed 
too  clear  to  be  debated  ;  as,  for  example,  it  is  probable 
that  we  might  not  find  any  case  expressly  deciding 
that  a  devise  to  ^.,  with  remainder  to  his  heirs,  is 
a  fee  simple,  or  with  remainder  to  the  heirs  of  his 
body,  a  fee  tail.  On  the  other  hand,  there  may  have 
been  no  case  like  the  present,  because  it  may  have 
been  thought  that  there  was  no  principle  justifying 
such  a  bill  as  that  now  under  discussion.    The  absence 
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1 8.S5.  of  authority  will  not  alone  decide  my  opinion  on  the 

j^^^2[jj^£  question.    I  should  wish  to  examine  the  matter  a  little 

WATEapoRD  further,  and  to  consult  some  equity  practitioners  now 

KmoHT.  ^^  *^^  bench  with  respect  to  it. 


March  27. 


Lord  Brougham :  —My  Lords ;  when  this  case  was 
argued,  I  stated  enough  to  show  that  I  had  a  stnmg 
feeling  in  favour  of  the  principle  of  the  decision  upon 
the  demurrer  in  the  Court  below;   but  in  order  to 
consider  one  particular  matter,  the  matter  of  practice, 
I  moved  the  postponement  of  the  judgment.     It  was 
admitted  on  all  hands  that  this  was  the  first  case 
directly  turning  on  this  point,  and  that  it  was  there- 
fore a  case  of  the  first  impression  as  to   decision, 
although  it  must  frequently  have  occurred  in  prac- 
tice that  such  bills  had  been  filed.    With  respect  to 
bills  for  discovery,  the  ordinary  principle  is,  that  a 
plaintiff  is  entitled  to  a  discovery,  whether  for  the 
purposes  of  a  trial  at  law,   or  for  relief  in  equity. 
Then  comes  the  case  of  an  infant.    If  I  file  a  bUl 
against  an  infant,  and  an  answer  is  put  in  by  his 
guardian,  it  is  certain  that  that  answer  cannot  be  read 
against  the  infant  at  law,  nor  in  equity,  and  I  should 
be  in  so  far  in  the  same  situation  as  if  no  bill  what* 
ever  had  been  filed.     There  was  a  case  in  the  Court 
of  Common  Pleas  on  this  subject.     Now,  then,  shall  a 
party  in  this  case  be  defeated  of  his  object  in  obtain* 
ing  relief,  the  infant  having  in  the  meantime  come  of 
age;  or  shall  he  be  allowed  to  file  a  supplemental 
bill,  stating  the  facts  which  came  to  his  knowledge 
after  the  answer  was  put  in,  and  requiring  a  further 
answer,  and  a  discovery  ?   I  think  he  may  do  so.    It 
happens  here  that  some  of  the  facts  stated  in  this 
supplemental  bill  did  not  exist  at  the  time  that  the 
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answer  by  the  infant's  guardian  was  put  in,  nor  till       i835. 
the  infant  had  attained  his  maiority.     The  demurrer     JT"^^  . 

•'         -^  Marquis  of 

amounts  to  saying  that  the  party  shall  not  do  this,  Watkrford 
but  that  he  shall  be  put  to  begin  de  novo,  to  file  a  new  knioht. 
bill  as  if  in  an  entirely  new  suit.  It  seems  to  me 
that  nothing  can  be  more  senseless  than  to  make  a 
party  under  such  circumstances  submit  to  have  his 
first  bill  dismissed,  and  to  refer  him  to  the  delay  and 
(scpense  of  a  new  bill,  to  get  an  answer  to  that  to 
which,  but  for  a  matter  of  form,  he  might  have  got 
an  answer  before.  On  this  principle  I  think  the 
present  case  should  be  decided.  It  is  quite  clear 
firom  all  the  cases  cited  that  the  principles  recognised 
ia  them,  and  adverted  to  by  the  text  writers, — the 
work  of  one  of  whom,  a  learned  person  of  the  highest 
eminence,  has  been  referred  to, — would  warrant  the 
filing  of  this  supplemental  bill  for  a  discovery ; 
and  as  far  as  the  expressions  of  these  text  writers 
apply,  they  induce  the  belief  that  those  writers  them- 
selves never  would  have  thought  of  filing  a  demurrer 
in  a  case  like  the  present.  In  my  opinion,  this  bill 
is  in  accordance  with  all  the  principles  of  equity,  and 
Ae  mere  novelty  of  the  case,  as  an  objection  against 
it,  goe3  for  nothing ;  it  is  the  application  of  a  well* 
known  principle  to  facts  justifying  that  application. 
There  is  no  decision  against  it,  and  I  think  that  the 
real  and  the  dangerous  novelty  would  be  the  allow- 
ance of  this  demurrer.  I  have,  therefore,  no  hesita- 
tion in  moving  that  the  judgment  of  the  Court  below 
be  affirmed. 

Lord  Lyndhurst  (Lord  Chancellor) : — If  the  infor- 
mation on  which  this  plaintiff  seeks  for  a  discovery 
came  to  him  so  late  that  he  could  not  state  it  in  his 
original  bill,  he  must  be  entitled  to  obtain  it  in  a  sup- 

VOL.  III.  u 
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1835.  plemental  bill ;  this  is  the  ordinary  rule.  But  then 
Maquis  of  ^^  ^^^  asked  to  say  that  this  ordinary  rule  does  not 
Wateufobd  apply  to  the  case  of  an  infant.  In  the  Court  of  Ex- 
Kmi'oht.  chequer  the  practice  of  the  Court  does  not  permit  you 
to  except  to  the  answer  of  an  infant.  Is  then  a  party 
to  be  without  remedy,  not  only  when  the  defendant  is 
an  infant,  but  after  he  has  attained  his  majority  ? — 
If  you  do  not  allow  a  party  then  to  get  an  answer  as 
to  a  fact  to  which  he  could  not  get  an  answer  in  his 
original  bill,  what  will  be  the  consequence?  Why 
he  must  begin  de  novo.  That  would  be  of  no  benefit 
to  either  party,  but  would  be  an  additional  and 
a  useless  expense.  It  is  not  according  to  the  rules  of 
equity  to  compel  such  a  practice  where  it  can  be  fiurly 
avoided ;  that  was  the  principle  on  which  I  decided 
the  case  in  the  first  instance,  and  I  am  happy  to  find 
my  own  impressions  confirmed  so  fiilly  as  they  have 
been  by  my  noble  and  learned  friend. 

Judgment  afiirmed  with  100  /.  costs. 
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APPEAL 


FROM    THE    COURT   OF    CHANCERY    IN    IRELAND.  June  1834 

and 


The  Right  Honourable  The  Lord  Mayor,' 

Sheriffs,  Commons  and  Citizens  of\Appellants. 
the  City  of  Dublin 


The  Right  Honourable  Francis  Black-- 
burne,  His  Majesty's  Attorney-Gene- 
ral, at  the  relation  of  John  M'Mullen, 
Richard  Purdy,  and  Henry  Staines, 
on  behalf  of  themselves  and  the  other 
Householders  and  Owners  of  Houses 
in  the  City  of  Dublin  and  Liberty  and 
Suburbs  thereof,  liable  to  Pipe-Water 
Rents,  and  all  liable  to  Metal-Main 
Rents 


April  1835. 


Respondents. 


Certain  local  Acts  of  Parliament  gave  the  Corporation  of  the 
city  of  Dublin  the  power  to  take  measures  for  supplying 
that  city  with  water,  and  to  levy  rates  and  rents  on  the 
inhabitants  to  meet  the  expenses  that  might  thereby  be 
incurred.  The  corporation  passed  bye-laws  appropriating 
part  of  the  revenue  thus  raised  in  a  manner  not  strictly 
falling  within  the  provisions  of  these  Acts.  Some  of  the 
inhabitants  of  Dublin  filed  an  information  against  the  corpo- 
ration for  an  account,  and  the  Court  of  Chancery  in  Ireland 
decreed  an  account,  and  held  the  corporation  answerable 
for  all  sums  which  it  had  received  and  appropriated  in 
a  way  not  strictly  conformable  with  the  provisions  of  the 
local  Acts.     The  House  on  appeal  affirmed  this  decree. 

Between  the  years  1775  and  1805  the  Corporation 
of  Dublin  obtained  from  the  Irish  Parliament  and 
the  Legislature  of  the  United  Kingdom  several  Acts, 
for  the  purpose  of  providing  a  better  supply  of  water 
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1835.       for  the  city  of  Dublin.     These  Acts  were  commonly 
r.  '    "^  ,  r  known  by  the  name  of  the  "  Pipe- Water  Acts."     By 

Corporation  ot  •/  x^  • 

Dublin      these  Acts  the  corporation  was  entrusted  with  the 

Attorney-    duty  of  laying  down  wooden  pipes  throughout  the 

General,     ^[^y  f^p  ^j^^,  supply  of  water,  and  empowered  to  compel 

the  inhabitants  to  receive  the  water  so  furnished,  and 
to  pay  certain  rates  for  the  same,  which  rates  were  to 
be  applied  according  to  the  provisions  contained  in 
the  Pipe- Water  Acts,  for  the  indemnification  of  the 
corporation  and  the  benefit  of  the  inhabitants.  In  the 
year  1809,  it  having  been  thought  expedient  to  sub- 
stitute cast-iron  pipes  for  wooden  ones,  the  corpora- 
tion again  applied  to  Parliament,  and  procured  the 
49  Geo.  3,  c.  80,  to  be  passed,  which  is  generally 
known  by  the  name  of  the  "  Metal-Main  Act."  This 
Act  enabled  the  corporation  to  borrow  money  for  the 
purposes  of  the  work,  to  receive  rates,  to  apply  them 
in  defraying  expenses  and  in  diminution  of  the  debt, 
and  to  appropriate  any  surplus  to  the  formation  of 
a  sinking  fund,  with  a  view  to  this  last  named  object 
The  corporation  proceeded  for  a  considerable  number 
of  years  to  exercise  the  powers  granted  by  the  Pipe- 
Water  and  Metal-Main  Acts,  without  meeting  with 
any  serious  interruption.  At  length,  however,  the 
inhabitants,  thinking  that  the  corporation  had  been 
guilty  of  some  breaches  of  trust,  an  information  was, 
on  the  30th  day  of  October  1823,  filed  in  tlie  High 
Court  of  Chancery,  in  Ireland,  by  His  Majesty's 
Attorney-general  for  Ireland,  at  the  relation  of  J(Jm 
M'MuUen,  Richard  Purdy,  Isaac  Stewart  and  Henry 
Staines,  on  behalf  of  themselves  and  the  other  inha- 
bitants of  Dublin  liable  to  the  water  rates,  setting 
forth  the  particular  acts  of  the  corporation  by  which 
they  conceived  themselves  aggrieved,  and  particularly 
cnarging  that  a  sum  of  2,500  /.,   of  the  pipe-water 
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revenue,  had  for  many  years  been  misappropriated        18.35. 
by  the  corporation,  by  voting  sums  thereout  to  the  ^  *    ^^   - 

•^  i  'JO  ^  Corporation  of 

^lembers  of  the  corporation,  and  by  increasing  the      Di;i»lin 
salaries  of  their  officers  and  charging  the  same  on  that    attorney- 
revenue.  Gekiral. 

The  information  prayed  that  the  corporation  might 
be  declared  trustee  of  the  rates  and  rents  mentioned  in 
said  Act  of  the  49th  of  his  late  Majesty  King  George  the 
Third,  for  the  uses  and  purposes  therein  declared,  and 
that  the  trusts  thereof  might  be  carried  into  execution, 
and  also  that  an  account  might  be  taken  of  the  monies 
received  by  the  corporation,  from  the  passing  of  the 
said  last-mentioned  Act,  in  respect  of  the  rates  or 
rents  granted  in  and  by  that  Act,  and  of  the  applica- 
tion thereof  in  each  of  the  years  in  the  said  informa- 
tion mentioned,  and  of  the  expenses  incurred  in  each 
year  by  laying  down  cast-iron  or  metal  main  and 
service  pipes,  or  otherwise  making  additional  altera- 
tions and  improvements  in  the  works,  and  also  an 
account  of  the  sums  yearly  applied  in  and  towards  the 
sinking  fund  from  the  time  of  the  passing  of  the  Act, 
and  of  the  debts  yearly  paid  off,  and  that  an  account 
might  be  taken  of  the  money  borrowed  by  the  said 
corporation  under  the  provisions  of  the  Act,  and  due 
on  the  credit  of  the  rates  thereby  ^  granted,  and  of 
the  money  applied  in  payment  of  the  interest  of  a  debt 
of  67,800/.  and  of  the  money  borrowed,  and  that  the 
balance  of  the  rates,  after  deducting  the  expense  of 
laying  down  cast-iron  or  metal  main  and  service 
pipes,  or  otherwise  making  any  additional  alterations 
and  improvements  in  said  works,  might  be  ascertained 
and  applied  as  directed  by  the  provisions  of  said  Act 
exclusively.  And  if  it  should  appear  that  the  money 
produced  by  the  rates  or  rents  so  borrowed  on  the 
credit  thereof  had  been  applieu  to  purposes  not  war- 
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1835.       ranted  by  the  Act,  then  and  in  such  case  the  corpora- 
Corpm^n  of  ^^^^  might  be  decreed  to  replace  such  money  to  the 
Dublin      account  of  the  rates  or  rents,  and  that  some  prop^ 
Attouney-    person  might  be  appointed  to  receive  the  rates  or 
Gem  ERA  L.     rents  granted  by  the  Act,  or  that  the  person  or  persons 
who  then  received  same  might  pay  the  same  into 
Court,  to  the  credit  of  the  cause,  and  for  relief  gene- 
rally. 

The  Corporation  of  Dublin  filed  an  answer  to  the 
information,  in  which  it  was  alleged  that  the  corpora- 
tion had  set  forth  how  and  in  what  manner,  and  when 
the  rates  had  been  received  and  disposed  of;  and  it 
was  denied  that  the  corporation  had  misapplied  the 
rates  and  the  pipe-water  rents. 

And  the  corporation  insisted  that,  from  the  flue^ 
tuating  and  variable  nature  and  amount  of  the  rents, 
it  could  not  with  any  degree  of  certainty  be  stated  at 
what  period  the  debt  and  interest  thereon,  or  the  debt 
only,  would  or  ought  to  be  paid  off,  but  Ihat  accord- 
ing to  the  best  calculation  on  the  subject,  it  appeared 
that  in  the  latter  end  of  the  year  1826,  there  would 
be  paid  off,  in  principal  and  interest,  the  sum  of  about 
100,000/.,  and  that  there  would  remain  to  be  paid  in 
that  year  the  sum  of  99,600  /.  It  was  admitted  that 
the  metal-mains  would  be  subject  to  less  decay  than 
wooden  ones,  and  the  repairs  thereof  less  expensive ; 
and  in  support  of  the  right  to  make  the  annual  pay- 
ments of  2,500/.  out  of  the  pipe- water  revenue,  the 
defendants  referred  to  certain  resolutions  passed  in 
the  Assembly  of  the  corporation  in  the  years  1779  and 
1809,  authorising  those  payments.  In  July  1834, 
Lord  Manners,  then  Lord  High  Chancellor  of  Ireland, 
before  whom  the  case  was  heard,  directed  that  the 
information  should  stand  dismissed,  with  costs. 
The  relators  appealed  against  this  decree,  and  (m 
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the  11th  of  May  1827,  this  House  ordered  that  the        i835. 
decree  should  be  reversed,  and  that  the  mayor,  sheriffs,  ^  '    ^ 

Q  /•T^iTiii  /•  Corpora  lion  Of 

&c,  of  Dubhn,  should  account  for  and  apply  the  rates  Dublin 
and  rents  in  the  manner  mentioned  in  the  Act,  and  that  ATTOR^ET- 
it  should  be  referred  to  one  of  the  Masters  of  the  Court  Gekbril. 
of  Chancery  in  Ireland  to  take  an  account  of  all  sums 
of  money  received  by  the  corporation  under  the  Act, 
and  of  the  application  of  the  same,  and  to  state  the 
balance  of  such  account  appearing  at  the  end  of  each 
year  respectively ;  and  also  an  account  of  all  sums 
of  money  borrowed  at  interest  upon  the  credit  of  the 
rates  and  rents  granted  by  that  Act,  and  by  the  Acts 
therein  recited,  and  which  were  necessary  for  the  pur- 
pose of  making  such  reservoirs,  and  laying  such  cast- 
iron  or  metal  main  and  service  pipes ;  and  also  an 
account  of  the  several  mortgages  of  the  rents,  or  any 
part  thereof  for  such  purposes,  and  the  costs  of  such 
mortgages,  and  to  whom  they  had  been  made,  and  for 
what  sum  or  sums  respectively;  and  whether  such 
sums  so  borrowed,  exceeded  or  fell  short  of  the  sums 
authorised  by  the  Act  to  be  borrowed  in  the  several 
years  therein  mentioned  respectively. 

And  it  was  further  ordered,  that  the  Master  should 
inquire  and  report  the  nature  and  particulars  of  the 
debt  of  67,800  /.  in  the  Act  mentioned,  and  whether 
a  fund  had  been  duly  provided,  according  to  the  direc- 
tions of  the  Act,  for  redeeming  and  discharging  the 
same,  and  all  such  further  sum  and  sums  of  money  as 
had  been  borrowed  for  the  purposes,  and  within  the 
several  periods,  authorised  by  the  Act ;  and  whether 
the  mayor,  sheriffs,  &c.  of  Dublin  had  annually 
retained,  out  of  the  rate  or  rents  granted  by  the  Act, 
the  sum  of  2,000/.,  together  with  such  sums  of  money 
as   had  been  borrowed  under  the  provisions  of  the 
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1835.       Act ;  and  whether  all  such  sums  of  money  by  the 

Conor^ticii  of  ^^*  directed  to  be  retained,  had  been  s^propriated 

Dublin      and  applied,  as  a  sinking-fund,  to  pay  off  and  dis- 

Attornet-    charge   the   said  sum  of  67,800  /.,  and  such  other 

General,     sums  of  money   as   had  been   borrowed  under  the 

provisions  of  the  Act ;  and  generally,  whether  the 

interest  on  the  debts  had  been  duly  paid,  and  whether 

the  money  received  had  been  applied  as  directed  by 

the  Act. 

And  it  was  further  ordered,  that  the  Master  should 
inquire  and  report  whether  the  mayor,  sheriffs,  8cc. 
of  Dublin  for  the  time  being  had  kept  accounts,  as 
directed  by  the  Act,  of  the  receipts  and  produce,  and 
amount  of  the  rates  and  rents,  and  had  paid  and 
applied  such  part  or  balance  thereof  as  from  time  to 
time  remained,  after  retention  of  the  several  sums  of 
money  directed  to  be  otherwise  applied,  as  in  the  Act 
mentioned,  in  payment  of  the  interest  due  on  the 
money  mentioned  in  the  said  Act  to  be  then  borrowed, 
and  in  laying  down  cast-iron  cr  metal  main  and  ser- 
vice pipes,  or  otherwise  making  such  additional  altera- 
tions and  improvements  in  the  works,  and  in  increas- 
ing the  sinking-fund  created  by  the  Act ;  and  whether 
any  deduction  had  been  made  from  the  rates  and 
rents  save  for  collecting  the  same  ;  and,  if  any,  what 
deductions,  and  on  what  ground ;  and  whether  any 
surplus  had  been  at  any  time,  and  when,  received  by 
the  mayor,  &c.,  and  whether  such  excess  had  exceeded 
the  sum  of  500  /. ;  and  whether  it  had  been  from 
time  to  time  added  to  the  sinking-fund  created  by 
the  Act,  and  paid  and  applied  in  like  manner  as  the 
said  annual  sum  of  2,000  /.  was  directed  to  be 
applied;  and  whether  the  whole  of  the  sums  of 
money  due  under  the  authority  of  the  said  Act  had 
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been  fiiUy  paid  off  and  discharged,  or  whether  any       J8S.5. 
and  what  parts  then  remained  due,  and   why   the  ^'    ''^    ^ 

111  T     1  1         A      1     1       1^-r  Corporauonof 

same  had  not  been  discharged.     And  the  Master  was      Dublin 
to  take  an  account  of  costs  due,  and  of  works  un-    attorkey- 
finished,  and  the  Court  was  to  do  such  things  as  were     C>ewe»al. 
necessary  to  carry  the  judgment  of  the  House  into 
execution. 

On  the  19th  May  1827  the  Court,  in  obedience  to  this 
order,  pronounced  a  decree  by  which  it  was  adjudged 
that,  by  the  terras  of  the  49  th  Geo.  3,  the  defendants,  the 
mayor,  sheriffs,  &c.  of  Dublin,  were  bound  to  account 
for  and  apply  the  several  rates  and  rents  in  the  Act  men- 
tioned, in  the  manner  expressed  in  the  Act,  so  far  as 
related  to  such  rates  and  rents  respectively.  And  it 
was  referred  to  William  Henn,  esq.,  one  of  the  Mas- 
ters of  the  Court  of  Chancery  in  Ireland,  to  take  the 
several  and  respective  accounts  before-mentioned,  and 
the  Master  was  armed  with  full  powers  to  carry  the 
decree  into  effect. 

The  Master  made  his  report  on  the  18th  Septem- 
ber 1830.  The  Appellants  took  several  exceptions  to 
this  report,  the  statement  of  which  will  fully  explain 
the  nature  of  the  report  itself.  The  first  exception 
was,  that  the  Master  had  improperly  refused  to  allow 
an  annual  deduction  of  1,500  /.,  claimed  by  the  cor- 
poration as  an  annual  rent  or  allowance  which  had 
by  long  usage  been  appropriated  by  the  corporation 
out  of  the  pipe- water  rent,  as  rent  in  respect  of  the 
estate  of  the  corporation  in  the  watercourse  from  the 
river  Dodder  to  the  city  of  Dublin,  and  of  the  works 
thereof  and  about  the  same,  and  in  part  compensation 
for  the  several  sums  of  money  expended  by  the 
corporation  upon  the  pipe-waterworks,  though  it 
appeared  that,  by  an  Act  of  Assembly  made  by  the 
corporation  on  the  11th  January  1779,  "it  was  re- 
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1835.       solved,  that  for  the  future  no  part  of  the  pipe- water 

Corporation  of  ^^^^^^^  should  be  appropriated  to  any  use  save  the 
Dublin      several  uses  of  carrying  on  the  works,  pajdng  the 

Attormet-  officers,  &c.,  until  the  corporation  should  have  dis- 
Gemkeal.  charged  the  several  sums  borrowed  on  the  credit 
thereof,  except  the  sum  of  1,500/.  annually  to  be 
paid  to  the  city  treasurer  for  the  use  of  the  city,  in 
compensation  for  the  several  sums  expended  pre- 
viously to  the  late  Act  (meaning  the  15th  &  16th 
Geo.  3,  c.  24,)  upon  the  several  works." 

The  second  exception  was,  that  the  Master  had  not 
allowed  a  sum  of  312/.  for  interest  on  debentures, 
amounting  to  5,200  /.,  issued  by  the  corporation  be- 
fore the  passing  of  the  49  Geo.  3,  though  such  deben- 
tures were  still  remaining  due,  and  though  interest 
to  the  amount  of  6  per  cent,  per  annum  had  been 
paid  thereon  by  the  corporation. 

The  third  exception  was,  that  the  Master  had  not 
allowed  a  sum  of  1,000  /.  a  year,  as  and  for  a  salary 
to  the  lord  mayor  and  treasurer  to  the  corporation, 
though  evidence  was  laid  before  the  said  Master,  that 
by  an  Act  of  Assembly,  passed  in  February  1809,  it 
was,  on  the  recommendation  of  a  committee  appointed 
for  inquiring  into  the  revenue  of  the  corporation, 
and  how  the  same  might  be  increased  and  its  ex- 
penses lessened,  resolved,  "  That  it  would  be  much 
to  the  advantage  of  the  said  corporation  to  pay  to  the 
lord  mayor  and  city  treasurer  the  sum  of  1,000  il 
annually,  in  lieu  of  poundage  or  agency,  such  sum 
appearing  to  be  less  than  the  sums  payable  to  them 
for  poundage  on  an  average  of  the  preceding  four 
years;"  and  that  in  every  year  since  the  passing  of  the 
said  resolution,  the  sum  of  1,000  /.  per  annum  had 
been  uniformly  paid  by  the  treasurer  of  the  said  cor- 
poration to  the  lord  mayor  and  treasurer,  out  of  the 
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pipe- water  rents,  and  that  the  same  had  been  allowed       1835. 
by  the  corporation  to  the  treasurer  in  passing  his  Corporation  of 

accounts.  Dublin 

The  fourth  exception  stated,  that  if  the  Master  had    Attorney- 
made  these  allowances,  there  would  not  have  been     ^**"**^- 
found  an  excess  of  more  than  600  /.  in  the  hands  of 
the  corporation. 

The  fifth  exception  alleged,  that  if  the  accounts 
had  been  properly  taken,  the  Master  could  not  have 
found,  as  he  had  found,  that  the  debt  of  100,000/. 
might  have  been  paid  off  in  May  1825. 

In  reply  to  these  exceptions,  it  was  contended,  that 
the  corporation  had,  on  making  the  resolutions  now 
stated,  exceeded  the  power  given  it  by  the  Water  and 
Metal  Main  Acts.  These  exceptions  were  fiilly  heard 
before  Sir  W.  M*Mahon,  Master  of  the  Rolls,  and  were 
over-ruled,  and  on  the  7th  July  1831,  his  Honor  made 
a  decree  to  the  following  effect : — 

"  That  the  said  report  of  the  said  Master  do  stand 
confirmed.  And  it  appearing  as  to  the  execution  of 
the  works  provided  for  under  the  statute,  49  Geo.  3, 
that  the  defendants  (the  Corporation  of  Dublin),  in 
1823  and  1827,  had  laid  down  metal  pipes  for  the 
whole  estimated  length  of  56  miles,  and  that  since 
that  period  they  had  laid  down  an  addition  of  7  miles 
and  35  perches  of  metal  pipes ;  and  it  appearing  that 
the  defendants  had  not  kept  distinct  accounts  of  the 
pipe-water  and  metal-main  tax,  as  directed  by  the 
said  Act,  until  the  29th  day  of  September  1814;  and 
it  further  appearing  that  the  sum  of  67,800  /.,  men- 
tioned in  the  13th  section  of  the  said  statute,  and 
theretofore  charged  by  the  Acts  therein  referred  to, 
upon  the  pipe-water  tax  and  water  works  in  the  plead- 
ings mentioned,  and  the  sum  of  32,200  I.  borrowed 
under  the  provisions  of  the  statute  (and  making  to- 
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1835.       gether  100,000  /.)  had  not  been  paid  off  by  the  said 

Corporarion  of  defendants,  by  the  application  of  the  funds  provided 

Dublin      foj.  ^j^^t  purpose  by  the  statute,  and  directed  thereby 

Attorney-    to  be  SO  applied,  and  that  the  sinking  fund  created 

EN  RAL.    ^^j  appropriated  by  the  Act  had  not  been  applied  by 
the  defendants  pursuant  to  the  provisions  of  the  Act, 
and  the  trusts  vested  thereunder  in  the  defendants, 
and  that  only  the  sum  of  25,500  /.  had  been  redeemed, 
and  that  a  balance  of  74,500/.  of  said  100,000/.  re- 
mained  outstanding  and  unpaid;  and  it  appearing 
that  the  sum  of  100,000/.,  if  the  provisions  of  said 
statute  in   that   behalf  had  been  executed    by  the 
defendants,   and   the    funds   duly   applied   pursuant 
thereto  by  them,  would  have  been  paid  off  on  the  20th 
day  of  May  1825,  leaving  a  balance  in  the  hands  d 
the  treasurer  of  the  said  defendants,  of  1,536  /•  3^.  6f  </.; 
and  it  appearing  that  the  metal-main  tax  was  con- 
tinued for  two   years  after  the  20th  of  May  1825i 
when  it  ought  to  have  ceased,  and  that  upon  account 
of  actual  receipts  and  payments  of  the  metal-main 
tax  taken  separately  for  these  two  years  ending  20th 
May  1827,  a  balance  of  7,001/.  19*.  2d.  would  ap- 
pear in  favour  of  the  defendants ;   and  in  taking  the 
account  for  the  two  years  of  both  the  mqtal-main  and 
pipe-water  tax,  and  including  therein  the  balance  of 
1,536/.  3s.  6Jrf.,  and  excluding  thereftx)m  the  said 
interest  of  74,500/.,  a  balance  of  14,986/.  9«.  5|i 
would   appear   against   the   said   defendants :    It  is 
declared  by  the  Right  Hon.  the  Master  of  the  Rolls, 
that  the  said  metal-main  tax  ought  to  have  ceased  on 
the  20th  day  of  May  1825,  and  ought  not  now  to  be 
resumed  or  continued ;  and,  that  the  relators  or  other 
owners  and  occupiers  of  dwelling-houses  within  the 
city  [of  Dublin  and  suburbs  thereof,  and  such  parts 
of  the  liberties  of  St.  Sepulchre  as  are  subject  to  pipe- 
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water  rents,  ought  to  be  exempt  from  the  further  1835. 
payment  of  any  metal-main  tax,  under  the  provisions  corporation  of 
of  the  statute  49th  Geo.  3,  and  ought  to  be  exone-  Dublin 
rated  by  the  said  defendants  from  any  further  or  Attorney- 
future  liability  to  pay  any  tax  or  sum  of  money  ^*»*»^^- 
imposed  or  enacted  under  the  said  last-mentioned 
statute.  And  accordingly  it  is  further  ordered,  ad- 
judged, and  decreed,  that  the  relators  and  owners  and 
occupiers  of  the  dwelling-houses  situate  as  aforesaid, 
ought  to  be  exempt  from  such  liability,  and  ought  to 
be  exonerated  by  the  defendants  from  such  liability. 
And  accordingly  it  is  further  ordered,  adjudged,  and 
decreed,  that  the  said  defendants  should,  within  six 
months  from  the  date  of  this  decree,  pay  off  and  dis- 
charge the  said  sum  of  74,600/.  to  the  different  per- 
sons who  are  holders  of  the  securities  or  debentures 
for  the  sum  of  74,600/.,  and  thereupon  to  procure  the 
said  holders  to  acquit  and  discharge  the  said  securities 
and  debentures.  And  it  is  further  ordered,  that  an 
injunction  should  issue  to  restrain  the  said  defendants, 
the  said  corporation  of  the  city  of  Dublin,  from  fur- 
ther collecting  or  levying  the  metal-main  tax  from 
the  owners  and  occupiers  of  dwelling-houses  situate 
within  the  city  of  Dublin,  and  the  liberties  or  suburbs 
thereof,  and  such  parts  of  the  liberty  of  St.  Sepulchre 
as  were  subject  to  the  payment  of  pipe-water  rents,  or 
from  any  of  them,  until  further  order."  And  it  was 
further  ordered  that  the  defendants  should  pay  to  the 
relators  the  costs  of  the  suit,  except  so  far  as  related 
to  a  charge  made  by  the  relators,  that  in  laying 
down  the  pipes  the  corporation  had  not  acted  with 
a  proper  regard  to  economy,  but  had  been  unneces- 
sarily extravagant,  a  charge  which  the  decree  stated 
not  to  have  been  proved.  The  costs  occasioned  by 
this  charge  were  ordered  to  be  paid  by  the  relators  to 
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1 835.       the  defendants,  and  the  Master  was  ordered  to  tax  the 
r.  '    ''"^   e  costs  accordinfflv.     The  master  taxed  the  costs  due  to 

Corporation  or  , 

Dublin  the  relators  in  the  suit  at  5,329/.  125.,  and  the  costs 
Attorney-  <}ue  by  them  to  the  defendants  at  22/.  125.,  leaving 
General.  ^  balance  of  6,307  /.  payable  to  the  relators.  The 
Master  was  subsequently  ordered  to  review  his  tax- 
ation as  to  one  part,  and  reduced  it  to  5,153/.  as 
due  to  the  relators,  and  this  sum  was  ordered  to  be 
paid  out  of  the  balance  in  the  hands  of  the  corporation. 
The  defendants  then  brought  the  present  appeal 
against  the  decree  of  7  July  1831. 

Mr.  Pemberton  and  Mr.  Tinnetfj  in  support  of  the 
appeal,  contended  that  the  corporation  had  a  right  to 
appropriate  the  sums  mentioned  in  the  resolutions  of 
January  1779,  and  February  1809,  such  appropriation 
being  in  furtherance  of  the  objects  of  the  Acts  of  the 
Legislature.  The  corporation  had  advanced  money 
and  prosecuted  the  works  with  great  zeal  and  success, 
and  if  the  letter  of  the  different  Acts  had  been  strictly 
complied  with  there  would  have  been  a  great  delay  in 
supplying  the  city  of  Dublin  with  water ;  that  die 
corporation,  in  departing  from  the  Acts  in  one  respect, 
had  thus  conferred  a  benefit  on  the  city,  and  ought, 
therefore,  to  be  permitted,  as  was  proposed  in  these 
resolutions,  to  reimburse  itself  the  money  thus  laid 
out. 

Sir  W.  Home,  and  Mr.  Sugden,  for  the  Respcm- 
dents,  insisted  that  the  corporation  derived  all  its 
authority  under  these  Acts,  and  had  no  right  what- 
ever to  depart  from  the  provisions  which  they  am- 
tained.  The  corporation  had  made  no  sacrifice  in 
carrying  into  effect  the  object  of  these  Acts,  and  ought 
not  therefore  to  claim  any  advantage  beyond  what  the 
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Acts  had  provided;  and  at  all  events  there  was  no       1335. 
pretence  for  saying  that  the  lord  mayor  was  entitled  ^^    ]^~^^  ^^ 
to  receive  such  a  sum  of  money  as  had  been  assigned      Dublin 
to  him  as   a  salary  by  the  two  resolutions  of  the   attoriiet- 
Assembly  in  1799  and  1809.  GENEaAL. 

Lord  Brcmgham : — ^This  case  was  argued  at  great  April  1,  i835. 
length  in  the  course  of  last  session,  and  the  final  de- 
termination of  it  was  put  ofi"  in  consequence  of  some 
doubts  entertained  respecting  it  by  Lord  Wynford. 
In  these  doubts  I  did  not  concur,  but  if  his  Lordship 
had  still  continued  to  entertain  them,  the  case  must 
again  have  been  argued  by  one  counsel  on  each  side. 
This  further  consideration  of  the  case  need  not  now  be 
entered  upon,  and  as  a  great  public  inconvenience 
would  result  from  further  delaying  the  delivery  of  the 
judgment,  that  delay  ought  no  longer  to  be  continued. 
I  did  intend  to  communicate  with  Lord  Wynford  on 
the  subject,  as,  from  the  indisposition  under  which  he 
is  suffering,  he  is  not  likely  for  some  time  to  be  pre- 
sent in  the  House,  and  to  ascertain  how  far  he  still 
entertained  his  former  doubts,  or  whether  they  were 
removed.  I  have  great  satisfaction  in  finding  that 
he,  previous  to  any  communication  received  fit)m  me, 
had  reconsidered  the  case,  and  that  the  doubts  which 
formerly  possessed  his  mind  are  now  entirely  removed. 
He  has  authorised  me  to  state  his  full  concurrence  in 
opinion  with  me  on  this  case,  my  own  opinion  having 
been  very  clearly  in  fevour  of  the  judgment  of  the 
Master  of  the  Rolls.  The  communication  from  his 
lordship  states  that  ^^  I  now  think  that  the  judgment 
of  the  Master  of  the  Rolls  in  Ireland  is  in  every  point 
right,  and  that  the  appeal  should  be  dismissed  with 
costs ;  I  can  find  no  legal  origin  for  the  right  to  pay 
over  the  sum  of  1,500/.  to  the  corporation.     I  also 
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1835.       think  that  the  defendants  were  not  warranted  in  pay- 
Corponitioii  of  ^^S  ^  fixed  Slim  of  500/.  to  the  treasurer,  instead  of 
DcBUN      a  proper  per-ccntage  on  the  sums  received  by  himi 
Atto«ney.    and  that  they  had  no  colour  of  a  pretence  for  per- 
Gkkeeal.    jnitting  their  lord   mayor  to   take,   1,500/.  a  year 
or    any   other   sum   out  of    the   water  tax   on  the 
citizens   of    Dublin.      Striking  these  items  out  of 
the    account,    the   debts  provided   for  by   the  dif<- 
ferent  Acts  would  have   been  paid  off  at  the  time 
mentioned    by   the    Master   of   the  Rolls.      But  if 
the  1,500  /.  a  year  and  the  other  items  had  a  legal 
origin,  the  Acts  contain  no  provision  for  their  pay- 
ment out  of  the  pipe*water  or  the  metallic-main  rates.; 
on    the   contrary,    a   different  appropriatiou   of  the 
money  raised  by  them  is  expressly  directed.   The  fint 
account  that  we  have  of  any  right  of  the  corporatioii 
of  the  city  of  Dublin  to  the  water  for  the  supply  of 
the  inhabitants  is  in  the  6  Geo.  1," — a  statute  that  waf 
passed  at  a  time  which  we  all  know  was  a  period,  of 
very  great  speculation. — "  It  appears  that  the  corpon^ 
tion  had  only  then  a  stream  of  water  running  through 
the  city,  and  from  which  the  inhabitants  were  per* 
mitted  to  supply  themselves  by  pipes  introduced  into 
it  at  their  own  expense,  or  by  any  other  means.    Thin 
stream  is  described  as  having  anciently  belonged  to  th^ 
corporation,  which  is  required  by  the  statute  to  incui; 
certain  expenses  for  securing  the  supply  and  preserr-, 
•     ing  the  purity  of  the  water.     I  think  that,  sdthougll 
this  stream  is  stated  to  be  vested  in  the  members  of. 
the  corporation  for  the  time  being,  they  only  held  ij^ 
in  trust  for  the  benefit  of  the  town.    They  have  beea, 
frequently  made  trustees  of  property  for  the  use  of 
those  who  lived  within  the  limits  of  their  franchise*. 
The  application  of  corporation  funds  for  the  preservn* 
tion  and  improvement  of  this  property  was  as  proper 
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as  any  use  that  could  have  been  made  of  them.     If      i835, 
8uch  an  application  had  been  more  frequently  made,  c,,]!!Z!!^,  ^f 
we  should  have  had  fewer  complaints  of  these  bodies.     Dublin 
Although  this  is  stated  to  have  been  an  ancient  right    atturnet^ 
of  the  corporation,  nothing  appears  to  have  been  ever    General. 
paid  by  the  inhabitants  of  Dublin  to  the  corporation 
fi3r  the  benefit  which  they  derived  from  it.     The  first 
mention  made  of  this  appropriation  of  the  rent  is 
in  a  bye-law  passed  by  the  corporation  on  the  2  2d 
January  1779,  in  which  it  is  said  that  "no  part  of  the 
pipe-water  revenue  shall  be  appropriated  to  any  use 
save  that  of  carrying  on  the  works,  paying  the  officers, 
&c.,  until  the  corporation  shall  have  discharged  the 
fleverai  sums  borrowed  on  the  credit  thereof,  except 
the  sum  of  i,500/.,  annually  paid  to  the  city  treasurer 
for  the  use  of  the  city,  in  compensation  of  the  several 
sums  expended  by  the  city  on  the  works."    It  appears 
from  this  that  it  was  never  paid  antecedently  to  that 
period,  and  this  is  therefore  the  making  of  a  new 
charge,  for  the  benefit  of  those  who  created  it.     That 
may  be;  but  such  a  bye-law  is,  on  every  principle 
that  is  applicable  to  bye-laws,  bad.     It  must  be  recol- 
lected, also,  that  it  was  made  after  the  1 5  &  1 6  Geo.  3 
had  directed  a  different  appropriation  of  these  funds. 
Let  us  now  look  at  this  statute  of  the  15  &  16  Geo.  3, 
c.  24  (Irish  Act),  which  is  the  most  favourable  for  the 
corporation,  authorising  the  raising  of  Ae  pipe-water 
rents,  for  the  construction  of  new  mains  and  otherwise 
extending  the  waterworks,  and  by  the  11th  section 
we  shall  find  that  the  corporation  is  empowered  to 
borrow,  on  the  credit  of  the  said  rates  and  rents,  such 
sums  as  shall  be  found  necessary  for  the  purposes  of 
the  Act.     What  right  has  the  corporation  to  prejudice 
the  creditors  by  a  postponement  of  the  pa3rment  of 
their  advances  by  taking  to  itself  any  part  of  the 
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1835.  sums  specifically  appropriated  to  their  payment  and 
^  *  ^7^  c  the  completion  of  tlie  waterworks.  It  is  expressly 
Dublin  found,  that  had  not  the  waterwork  rates  been  applied 
Attorney-  ^^  Satisfaction  of  the  city  claims  and  to  other 
GeneRAL.  purposes  not  sanctioned  by  the  Act,  the  debts  would 
long  since  have  been  paid  off.  But  the  49  Geo.  8  • 
makes  this  question  perfectly  clear.  By  the  llth- 
section  of  that  Act  the  corporation  is  empowered  W 
borrow  on  interest,  on  the  credit  of  the  rates  and 
rents  granted  by  the  said  recited  Acts  and  by  that 
Act,  money  for  the  making  of  reservoirs  and  the 
laying  of  cast  iron  or  metal  main  and  service  pipes. 
Among  the  recited  Acts  is  that  of  the  15  &  16  Greo.  3, 
and,  by  the  1 3th  section  of  the  49  Geo.  8,  all  the 
money  raised  under  all  these  recited  Acts  is  to  be 
appropriated  to  the  payment  of  the  debt  of  67,800/^ 
and  to  the  payment  of  2,000/.  annually  towards  Ad 
interest  of  thai  debt,  and  of  such  sums  as  may  be 
afterwards  borrowed  for  the  purpose  of  completing 
the  works,  and  for  the  establishment  of  a  sinking- 
fund  for  the  reduction  of  these  debts.  By  the  16th 
section  it  is  enacted,  that  if  there  be  any  surplus, 
either  of  the  money  raised  under  that  Act  or  of  the 
recited  Acts,  the  surplus  shall  be  added  to  the  sink- 
ing-fund above  provided.  If  the  Lord  Mayor  of 
Dublin  and  the  corporation  had  any  claim  for  the 
1,500/.,  or  tl*e  1,000/.  for  the  Lord  Mayor,  or  the 
1,000/.  for  the  treasurer,  or  the  interest  of  the  money 
raised  by  the  debentures,  they  should  have  asserted  it 
at  the  time  of  the  passing  of  that  Act,  which  now 
precludes  them  from  claiming  credit  in  these  ac- 
counts against  the  rates  in  any  court  of  justice. 
I  entirely  go  along  with  the  noble  and  learned  Lord 
in  the  view  he  now  takes  of  this  matter,  though  I  do 
not  entire!}^  concur  in  every  part  of  the  obscr^'ations 
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Corporation  of 

UBLIN 
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here  made   by  him.     I  am  very  happy  to   say  in       3835. 
this  decisive  manner,  that  he  no  long^er  entertains  the 

'  o  uorpo 

doubts  which  formerly  made  him  hesitate  about  the      Du 
judgment.    As  we  are  now  both  of  the  same  opinion,    attoukey- 
I  shall  move  that  the  decree  of  the  Master  of  the     Gkmebal. 
Rolls  be  affirmed ;  and,  considering  who  the  parties 
are,  that  it  be  affirmed  with  costs,  the  amount  of 
which  shall  be  ascertained  in  the  way  in  which  costs 
are  usually  ascertained  in  this  House. 

Lord  Plunkett : — I  took  no  part  in  this  case  when 
it  was  argued  at  your  Lordship's  bar,  having  been 
counsel  in  the  case  in  the  Court  below.  For  the 
same  reason,  when  it  came  into  the  Court  of  Chancery 
in  Ireland,  since  I  presided  there,  it  was  at  my  re- 
quest that  the  argument  was  heard  before  the  Master 
of  the  Rolls.  He  decided  it,  as  I  think,  rightly  ;  and 
I  therefore  concur  in  the  judgment  now  recommended 
to  your  Lordships. 

Judgment  affirmed  accordingly. 


X  2 
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lS3k  APPEAL 

ft 

fuom  the  court  of  chancery  in  ireland. 

The  Corporation  of  Dublin 

r. 
The  Attorney  General. 

CosttofAp-    Upon  an  order  (a)  remitting  the  cause  to  the  Coart  below  to> 

H^' .  take  tlie  accounts^  Sec,  but  containing  no  directioa  in 

Indemnity.         respect  to  the  cost  of  the  appeal^  the  Court  below^  exerciaog. 

its  inherent  jurisdiction^  and  holding  that  the  relators  should 
be  fully  indemnified,  ordered  payment  of  their  costs  of  tW. 
appeal  out  of  the  ascertained  balance,  which,  upon  taking 
the  accounts,  appeared  due  from  the  corporation,  thoi^ 
not  paid  into  Court. 
This  order  was  affirmed  with  costs. 

■ 

The  costs  mentioned  in  p.  300,  ante,  as  taxed  bjf. 
the  Master  and  ordered  to  be  paid  to  the  relatoof 
included  their  costs  of  prosecuting  their  former  apped 
to  this  House«  The  order  of  their  Lordships  on  tint 
appeal  gave  no  directions  as  to  the  costs  of  it»  nor 
were  those  costs  brought  under  the  consideration  of 
the  Master  of  the  Rolls,  when  he  made  the  decree  of 
the  7th  of  July  1831.  Master  Henn,  to  whom  it  wM 
referred  by  that  decree,  to  tax  the  relators'  costs  cf 
the  suit  J  taxed  the  same  accordingly,  to  the  sum  of 
3,719/.  65.  7 id.,  but  declined  to  tax  so  much  of  Ab 
bill  of  costs  as  related  to  the  appeal,  which  amounted 
to  1,610  Z.  65.,  alleging  that  he  conceived  he  had  so 
jurisdiction  to  tax  them,  and  that  such  was  tbt 
opinion  of  Mr.  Courtenay,  then  deputy-clerk  of  Pa^ 

(a)  See  ante,  p.  293. 
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liament,  but  he  allowed  them  as  they  were  furnished       i834. 
to  him  by  the  solicitors  for  the  relators,  and  adding:  ^  *    ^~^  ^ 

_  1  t  /»!.  n  Corporation  of 

Lhem  to  the  taxed  costs  of  the  suit,  he  certified  that,      Duulxn 
after  certain  deductions  directed  by  the  decree,  there    attorney- 
remained  the  sum  of  5,306/.  195.  9d.  payable  by  the    Genebal. 
corporation  to  the  relators  for  the  costs  of  the  suit  afe 
between  solicitor  and  client. 

The  corporation  presented  a  petition  to  the  Courts 
praying  among  other  things,  that  the  Master  might 
be  ordered  to  review  the  said  taxation  and  certificate 
in  respect  of  the  costs  of  the  appeal.  That  petition 
CMone  on  to  be  heard  before  the  Master  of  the  Rolls,. 
amd  his  Honor,  on  the  25th  of  January  1832,  after 
stating  the  object  of  the  suit  and  what  was  alleged  in 
l^e  information  and  answer,  made  the  following  ob- 
l^xvations  in  his  judgment : 

"  In  1824  the  cause  came  on  to  be  heard,  and  the 
information  was  dismissed ;  but  on  an  appeal  from  the 
decree  of  dismissal,  the  House  of  Lords  gave  relief, 
itxid  the  winding  up  has  given  this  result : — ^that  up 
to  1 827,  a  very  large  balance  is  found  to  be  in  the 
bands  of  the  corporation ;  but  taking  it  up  to  May 
1625,  the  Master's  report  shows  the  whole  debt  of 
EOO,000  L  would  have  been  paid  off,  and  a  simi  of 
1^^593/.  Ss.  6id.  remaining  in  the  hands  of  the  corpo- 
Mltion ;  but  the  Master  taking  the  account  down  to 
May  1827,  finds  that  so  large  a  sum  as  14,986/.  6$.  2d. 
\^  in  their  hands  in  May  1827.  On  that  state  of  facts, 
ihe  decree  in  this  cause  was  pronounced,  reciting  that 
norm  to  be  in  their  hands,  and  decreeing  the  costs  of 
iie  suit  as  between  solicitor  and  client  to  the  relators. 
rhe  question  now  is,  whether  I  can  give  the  costs  of 
iie  appeal  out  of  that  fund.  The  power  is  not  dele- 
rAted  by  the  decree  of  the  House  of  Lords.  I  have 
•iven  this  case  the  most  attentive  consideration.     My 
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1834.       power  can  only  be  an  inherent  jurisdiction;  and  I 
Corporation  of  ^^^^  ^^  doubt  the  Court  possesses  inherent  jnrisdio 
Dublin      fjon,  and  that  I  am  bound  to  exercise  that  jurisdiction. 
Attorney-    Here  a  fund  exists  of  14,986  /.  5^.  2d.f  out  of  which 
the  relators  ought,  in  my  judgment,  to  be  indemnified. 
It  is  an  ascertained  sum,  being  the  receipt  of  the  tax 
from  1825  to  1827,  which  sum  I  would  order  into 
Court,  if  there  was  any  use  to  apply  it  to.     The  case 
of  Noel  V.  Henley  (6),  stands  on  the  ground  that  the 
Exchequer  held  the  costs  came  remitted  to  them; 
this,  I  say,  does  not  exist  in  the  present  case.    This 
case  is  not  to  be  decided  on  a  principle  of  appeal  costs, 
but  as  indemnity  costs  to  relators,  whose  individual 
interest  is  small.    The  question  is,  if  relators  indtitating 
a  proceeding,  as  in  the  present  case,  in  which  their 
iutorest  is  very  small,  and  succeeding  in  omnibus^  an 
not  entitled  to  indemnity  in  every  fair  expense ;  I 
think  they  are.     If  it  were  otherwise,  there  would  be 
found  no  person  who  would  allow  his  name  to  be  naed 
to  right  a  public  wrong,  and  the  consequence  wooU 
)je  destructive ;   and  I  do  not  think  any  thing  tech- 
nical should  prevail  against  their  being  indemnified. 
In  the  present  case  the  relators  not  only  recover  for 
the  citizens  a  sum  of  74,600  /.,  but  by  their  proceed* 
ings  the  citizens  are  relieved  from  an  onerous  taxation 
of  10,000/.  per  annum.     Such  relators  ought  to  be 
indemnified  out  of  the  fund  as  I  have  before  stated. 
The  Attorney 'General  v.  The  Brewers*  Company  (e)f 
Moggridge  v.  Thackwell  (d).     In  the  latter  case,  on  a 
hearing,  the  costs  of  all  parties  were  decreed  to  be 
paid  out  of  the  fund.   The  case  of  Mills  v.  Farmer  {e)^ 
decides  the  principle  of  this  motion.     In  that  case  the 
Master  of  the  Rolls   dismissed  the  information:  bis 

(b)  a  Trice,  700.  (d)  7  Ves.  36 ;  see  p.  87. 

(c)  1  P.  \Vnis.  376.  (e)  1  Meriv.  ^^ ;  see  p.  104. 
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order  was  reversed  on  appeal,  and  the  costs  of  the       i834. 
appeal  given  out  of  the  fund.   That  case  decided,  that  ^  *    ^^    ^ 

^  n  1         •   •      1  Corporation  of 

the  costs  of  an  appeal  ought  not  to  be  visited  on  the      Dublin 
parties,  but  if  there  was  a  fund,  they  should  be  given    attobket- 
on  the  principle  of  indemnity.     The  principle,  as  I     Gbheral. 
€5onceive,  on  which  the  costs  of  appeal  to  the  House  of 
Lords  should  be  taken  out  of  the  general  fund  is, 

,  there  being  a  fund  whereout  the  costs  may  be  paid. 
for  tliese  reasons,  under  all  the  circumstances  pre- 
senting themselves  to  me  in  this  cause,  my  Order  is — 

,  titatthe  Master's  certificate  was  right  in  including 
the  costs  and  expenses  of  the  relators  in  prosecuting 
the  appeal,  subject  to  the  review  thereof  hereinafter 
,    ordered ;  and  accordingly  it  ordered,  that  the  Master 
.    in  this  cause,   do  review  the  items  in  the  sum  of 
,..  1,610  L  6  ^.,  certified  in  his  certificate,  as  the  costs  of 
the  relators  in  the  said  appeal ;  and  in  reviewing  the 
:  same,  the  Master  is  to  allow  only  such  costs,  disburse- 
ments and  expenses,  as  were  properly  and  necessarily 

}  incurred  by  the  relators  in  prosecuting  the  appeal." 

...  The  Master,  in  pursuance  of  that  order,  reviewed 
the  items  of  the  said  sum  of  1,610  /.  6s.j  and  reduced 
.the  same  to  1,4745.  2s.  4rf.,  which  he  certified  to  be 
the  amount  of  the  costs,  expenses  and  disbursements 
incurred  by  the  relators  in  prosecuting  the  said  appeal, 

.  properly  chargeable  against  the  corporation. 

The  Appellants  complained  also  of  this  order,  and 
the  arguments  on  that  part  of  the  appeal  were  to  the 
following  efiect : — 

The  Counsel  for  the  Appellants  insisted  that  the 
Court  of  Chancery  in  Ireland  had  no  jurisdiction  to 
order  the  Appellants  to  pay  the  Respondents'  costs  of 
the  former  appeal  to  this  House.  The  order  of  the 
House  upon  that  appeal  gave  no  direction  about  the 
costs,  nor  was  the  consideration  of  them  remitted  to 
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1834..       the  Court  below.    The  conduding  part  of  the  order 
, .  '    "Z^  c  of  the  House  on  that  appeal  was,  "  and  that  the  said 

Cor|)oraUoD  of  rr  ^ 

Dublin  Court  do  all  such  things  as  shall  be  neceasaiy  to 
Attobnet-  carry  this  order  and  judgment  into  execution,  re- 
Gekebai..  serving  to  the  said  Court  the  consideration  of  further 
directions  and  the  costs  of  the  smtj  until  after  the 
Master  shall  have  made  his  report"  The  costs  of 
tlie  suit  could  not  be  intended  to  include  the  costs  of 
the  appeal.  The  Master  of  the  Rolls  admitted  that 
the  order  of  the  House  did  not  delegate  to  him  to 
give  tlie  costs  of  the  appeal.  The  question,  therefore, 
was,  whether  the  Court  below  had  an  inherent  juris* 
diction  over  tliese  costs.  The  cases  referred  to  by  the 
IVIaster  of  the  Rolls  did  not  sustain  the  jurisdiction. 
In  the  case  of  Noel  v.  Lord  Henley  (/)  the  Barons  rf 
the  Exchequer  held  properly  that  the  costs  of  Ae 
appeal  in  that  case  were  left  to  their  discretion  by  the 
terms  of  the  order  of  the  House,  which,  after  varying* 
their  former  decree,  concluded  thus:  "And  with 
these  variations  in  the  said  decree,  it  is  ordered  that 
the  cause  be  referred  back  to  the  Court  of  Exchequer 
to  do  therein  as  shall  he  just  J*  Noel  v.  Noel  {g). 
The  principle  on  which  costs  were  given  in  the  other 
,  cases  referred  to  by  his  Honor  was,  that  there  wis 
a  fund  in  Court,  out  of  which  the  costs  of  all  parties 
ought  to  be  paid  in  a  suit  for  the  administration  of 
a  charity.  In  the  present  case  there  was  na  soch 
fund  in  Court,  but  the  corporation  was  called  on 
to  pay  the  costs  from  its  own  funds.  Master  Henn 
declined  to  tax  these  costs ;  his  experience  informed 
him  that  he  had  no  jurisdiction  over  them,  and  the 
clerk  of  this  House,  on  being  consulted,  replied  that 

(/')  12  Price,  7G0. 

(o)  12  Trice,  213.     See  334,  and  55  vol.  Lords'  Jounudti  773. 
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these  costs  were  not  taxable  by  any  legally-authorized       i834. 
officer.  ^  '    ^^ 

Corporntionof 

The  Counsel  for  the  Respondents  admitted  that  the      Dublin 
House  did  not,  in  adjudicating  on  the  former  appeal,    attorvet* 
give  any  directions  about  the  costs  of  it.     The  order     Geweril. 
then  made  was  a  mere  proceeding  in  the  cause,  re- 
mitting it  to  the  Court  below  to  take  the  accounts ; 
and  no  direction  could  be  given  in  respect  to  costs  in 
that  stage;  until  the  accounts  were  taken,  it  could 
not  be  known   whether  there  should  be  a  fund  to 
answer  the  costs.     For  the  same  reason  no  order  was 
nHide  about  the  costs  on  the  first  hearing  in  the  Court 
below,   but  when  the  cause  came  to  be  heard  on 
further  directions,  the  decree  then  made  contained 
Ihe  usual  order  of  reference  to  the  Master  to  tax  the 
costs. — [Lord  Brougham^  Chancellor:  Can  any  case 
be  cited  where  the  Master  of  the  Court  of  King's 
Bench  or  a  Master  in  Chancery  has  taken  upon  him- 
self to  tax  costs  incurred  in  this  House  ?] — Such  cases 
had  occurred,  and  were  referred  to  by  the  Master  of 
the  Rolls.    If  the  costs  asked  by  the  Respondents  were 
personal  costs  against  the   Defendants,    the    Court 
below  could  not  give  them,  as  the  House  gave  no 
directions  about  them.  But  these  costs  were  not  asked  ^ 
personally  as  against  the  Appellants,  but  out  of  a 
conmion  fund.    This  was  a  case  of  a  charity  and 
trust,  in  which  cases  it  was  the  invariable  practice, 
when  there  was  a  fund  in  Court  or  a  fund  with 
which  the  Court  could  deal,  and  the  Court  found 
merit  in  the  relators,  to  give  them  not  only  their 
direct  costs  in  the  suit,  but  also  all  costs  incurred  in 
prosecuting  it,  out  of  that  fund.     It  was  true  that  in 
this   case  there  was  not  a  fund  actually  in  Court, 
because,   out  of  lenity  to  the  corporation,  the  re- 
lators did  not  ask  for  payment  of  the  balance  of 
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1834.       14,986/.  5^.  2d.  into  Court.     But  this  lenity  ou  the 

CorporatioD  of  P^^  ^^  *^^  relators  could  make  no  difference  in  their 
DuBLiii      rights,  nor  in  the  jurisdiction  of  the  Court. 

Attobnet-  In  appeals  from  the  Master  of  the  Bolls  or  Vice- 
Geheeal.  Chancellor  to  the  Lord  Chancellor,  if  a  decree  below 
should  be  reversed,  the  superior  Court  would  not,  in 
ordinary  cases,  give  costs  of  the  appeal  against  the 
failing  parties,  because  that  would  be  to  punish  them 
for  tlie  error  of  the  Judge  below.  But  in  case  of 
a  charity,  when  there  was  a  fund  in  Court,  or  an 
available  fund,  the  costs  may  be  ordered  out  of  that 
fund.  This  House,  sitting  on  appeal  fix>m  a  court 
of  equity,  is  itself  a  court  of  equity,  and  has  the  like 
power. 

There  were  several  cases  on  this  subject  besides 
those  referred  to  by  the  Master  of  the  Rolls  in 
Ireland.  On  one  of  the  appeals  in  the  Thelliison 
Will  case,  in  1825,  the  Court  below  gave  costs  of  the 
appeal,  without  any  direction  from  the  House.  So, 
also,  in  the  cases  of  Atkins  v.  Wright  (h),  there  were 
two  appeals  in  the  same  session.  The  orders  of  this 
House  reversing  the  decrees  of  the  Master  of  the 
Rolls  and  of  the  Lord  Chancellor,  made  no  mention 
g  of  the  costs ;  yet  Lord  Eldon,  upon  the  cause  coming 
before  him  in  the  Court  of  Chancery  afterwards, 
gave  the  Appellant,  afler  a  very  strong  opposition,  the 
costs  of  both  appeals,  amounting  to  3,000/.  These 
cases  were  stronger  than  Noel  v.  Henley^  and  the 
Court  below,  in  ordering  costs  of  the  appeal,  did 
not  interfere  with  the  order  of  tliis  House,  but 
supplied  a  defect  in  it.  There  remained  a  sum  of 
14,986/.  in  the  hands  of  the  corporation,  which  cm- 

(Ji)  See  17  Ves.  255;  19  Ves.  299;  1  Ves.  &  B.  313;  S5  L«*' 
Journ.  pp.  598  and  844 ;  and  Turner  6c  Huss.  143. 
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stituted  a  fund  out  of  which  the  costs  of  both  parties        1 834. 
might  be  paid.  Co^^^nof 

Dublin 

Lord  Brougham^  Chancellor,  in  moving  the  House    attobhet- 
to  affirm  the  decree  of  the  7th  of  July  1831,  omitted     General. 
to  notice  this  part  of  the  appeal  against  the  order  of 
the  26th  of  January  1832;  but  the  order  of  the  House, 
as  entered  on  the  Minutes,  affirmed  the  order  as  to 
costs  as  well  as  the  decree. 

It  is  ordered  and  adjudged  by  the  Lords,  &c.,  that  i  April  1835. 
the  said  petition  and  appeal  be  and  is  hereby  dis- 
missed this  House ;  and  that  the  said  decree  (of  the 
7th  July  1831)  and  order  (of  the  25th  January  1832) 
therein  complained  of,  be  and  the  same  are  hereby 
affirmed,  &c.,  with  costs. — 67  Lords'  Joumalsj  77. 
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FROM    THE   EXCHEQUER   CHAMBER. 

James  Andrews      -     -     -     .    Plaintiff  in  Error. 

Thomas     Drever,     Thomas] 

Mawdesley  and  William  >  Defendants  in  JSrror. 
Turner    J 

The  mere  non-payment  of  tithes  is  not  a  sufficient  answer  to 
a  claim  of  tithes  made  by  a  lay  impropriator. 

From  evidence  of  right  to  tithes  of  all  kinds  in  a  lay  imjm)- 
priator  up  to  a  given  time,  and  of  perception  of  the  com 
tithe  since  that  time  by  another  party,  a  jury  may,  if  it 
think  fit,  infer  a  grant  of  all  the  tithes  by  the  first-men- 
tioned impropriator  to  such  latter  party,  who  is  therefore 
at  liberty,  in  support  of  his  right  to  the  hay  tithe,  to  give  iii 
evidence  leases  of  that  and  all  other  tithes  from  the  pre- 
sumed grantor. 

1  HIS  was  an  action  of  debt,  brought  in  the  Court  of 
King's  Bench  in  Easter  Term  1831,  by  the  Defen- 
dants in  Error,  against  the  Plaintiff  in  Error,  upon 
the  Stat.  2  &  3  Edward  6,  c.  13,  for  not  setting  out 
tithes,  (a)  The  declaration  stated  that  the  Plaintiffii 
below  were  proprietors  of  the  tithes  of  com,  grain  and 
hay,  of  certain  lands  in  the  parish  of  Prestbury,  in 
the  county  of  Chester,  and  that  the  Defendant  below 
was  occupier  of  the  same  lands.  It  then  set  forth  the 
subtraction  of  the  tithes  by  the  Defendant,  and  claimed 
the  treble  value.  There  was  a  plea  of  nil  debetj  and 
a  particular  of  demand,  from  which  it  appeared  that 
the  action  was  brought  to  recover  the  value,  single  or 

(a)  See  the  case  argued  in  Error  before  the  Exchequer  Chamber, 
uom.  Bayley  v.  Drcicr,  1  Ad.  ^:  Ell.  441) ;  3  Nev.  &  Man,  SS$' 
Sec  also  Andrcrves  v.  Drcicr,  2  Scott,  1  j  2  Bing,  N.  C.  l. 
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treble,  of  the  tithe  of  about  20  acres  of  hay,  for  six        1 835. 
years,  commencing  with  1826.     The  cause  was  tried     ^    "^    ' 
at   the  summer  assizes  of  1831,  for  the  county  of         »• 
Chester,  before  Mr.  Baron  BoUand,  when  the  plaintiffs 
obtained  a  verdict  for  105/.  15  5.,  being  treble  the 
amount  specified  in   the   particular  of  demand,  for 
which  sum  judgment  was  entered  up  accordingly. 

At  the  trial,  the  counsel  for  the  Defendant  below 
tendered  to  the  ruling  of  the  learned  judge  a  bill  of 
exceptions,  which  set  forth  all  the  material  facts,  stat- 
ing, in  substance,  that  in  support  of  the  Plaintiff's 
case,  the  following  evidence  was  given : — 1st.  Certain 
letters  patent  of  Queen  Elizabeth,  dated  10th  Novem- 
ber 1579,  granting  to  divers  persons,  one  of  whom 
was  Thomas  Leigh,  among  various  other  things,  "  the 
tithes,  portions  and  oblations,  issuing,  &c.,  out  of  and 
in  the  vill,"'fields,  parish  or  hamlets  of  Prestbury;  and 
also  all  the  rectory  and  church  of  Prestbury,  (which 
said  rectory  and  premises  to  the  monastery  of  St. 
Werburg  did  theretofore  belong,)  €uid  all  manors, 
glebes,  tithes,  &c.,  situate,  &c.,  in  the  vill,  fields, 
parish  or  hamlets  of  Prestbury,  or  elsewhere,  in  the 
county^of  Chester,  belonging  to  the  said  rectory." — 
2dly.  A  deed  of  partition,  dated  1586,  whereby  the 
other  grantees  conveyed  to  the  said  Thomas  Leigh,  the 
said  manor  and  church  of  Prestbury,  with  all  its  appur- 
tenances.— 3dly.  Certain  leases  of  the  tithes  (compre- 
hending, nominatimj  every  species  of  tithe  and  obven- 
tion,)  arising  within  the  township  of  Woodford,  in  the 
parish  of  Prestbury  (within  which  township  the  lands 
of  the  Defendant,  in  respect  of  which  the  tithe  was 
claimed,  were  situated),  purporting  to  have  been 
granted  by  different  members  of  the  family  of  Leigh, 
for  terms  of  years  long  before  expired,  upon  certain  of 
which  leases  the   receipt  of  rent  was  duly  proved. 
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1835.       4thly.  Similar  leases  of  the   tithes  arising  in  other 

Andrews     ^wnships  of  the  Same  parish,  purporting  to  have  been 

^'         granted  in  like  manner  by  the  family  of  Leigh ;  as  to 

some  of  which  also  payment  of  the  rent    reserved 

thereon  was  duly  proved. 

The  bill  of  exceptions  further  stated,  that  on  the 
part  of  the  Plaintiffs,  Thomas  Broadbelt  deposed, 
among  other  matters,  that  in  1811  he  became  valuer 
of  the  tithes  of  the  parish  of  Prestbury,  for  Mr. 
Richard  Leigh,  of  Adlington,  who  died  in  1822; 
that  witness  received  tithe  rent  from  the  occupiers  of 
the  different  farms;  that  he  valued  the  tithes  of 
Woodford,  and,  among  others,  those  of  the  Defen- 
dant's lands,  viz.,  com,  grain,  barley,  cattle,  pasture, 
and  meadow;  that  he  never  received  any  tithe  in 
kind ;  that  from  one  Martha  Barber,  an  occupier  of 
land  in  the  township  of  Butley,  in  the  parish  of 
Prestbury,  he  once  received  5  s.  for  a  tithe  of  hay ; 
that  was  after  the  dispute  about  the  hay  tithe  arose; 
he  did  not  know  of  any  other  receipt  of  hay  tithe ; 
that  tlie  occupiers  of  land  in  the  parish  of  Prestbury 
had,  some  all  hay,  and  some  both  hay  and  com; 
there  were  300  farms  in  the  parish ;  all  these  had 
hay  grass,  some  had  no  com ;  he  valued  the  hay  on 
each  farm  every  year,  and  it  was  in  the  year  1815  or 
1816  that  the  occupiers  of  the  lands  in  Woodford  first 
objected  to  pay  for  hay ;  that  payment  for  hay  was 
claimed,  and  it  was  always  included  in  the  valuation ; 
since  the  dispute  the  rents  had  been  estimated  with 
reference  to  the  com  tithe  only ;  he  could  not  say 
that  he  had  ever  received  hay  tithe ;  he  never  saw 
the  tithe  of  hay  set  out. 

Thomas  Deane  deposed,  that  he  began  to  value  the 
parish  of  Prestbury  in  the  year  1818,  and  continued 
to  do  so  till  the  year  1827 ;   he  valued  both  com  and 
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hay  tithe;  in  the  year  1825  the  valuation  of  the  hay        ^835. 
tithe  on  the  land  of  the  defendant  was  3  /. ;  he  re-      Andrews 
ceived  for  com  tithe  only. 

Thomas  Grimsditch  deposed,  that   he   had   been 
acquainted   with    the   Adlington   estate   upwards  of 
thirty  years;    Mrs.    Elizabeth   Leigh  was  the  first 
person  he  remembered  in  possession ;  she  was  suc- 
ceeded  by  Richard   Leigh;    since   Richard   Leigh's 
death,  in  1822,  witness  had  been  connected  with  the 
management  of  the  property,  and  up  to  the  appoint- 
ment of  a  receiver,  he  received  the  rents  for  the  tithes 
on  account  of  the  PlaintiiFs;  from  the  year  1825  he 
opened  an  account  with  the  Macclesfield  Bank,  in 
the  names  of  Turner   and   Mawdesley,  two  of  the 
Respondents,  and  directed  the  payments  to  be  made 
to  that  account;  Dr.  Drever,  the  other  Respondent,  was 
not  then  in  the   country ;  witness  accounted  to  all 
three ;  witness  had  been  a   resident  in  the  parish  of 
Prestbury,  and  occupied  lands   in  the  township  of 
Macclesfield  in  that  parish ;   it  was  almost  entirely 
meadow  land ;  he  had  paid  tithe  of  hay ;  that  was 
after  the  commencement  of  the  suit  for  the  hay  tithe. 
The  first  resistance  to  pay  that  tithe  was  in  1814  ; 
the  claim  preceded  the  objection,  and  was  for  a  time 
acquiesced  in.     That  the  case  for  the  Plaintifis  being 
concluded,  it  was  objected  on  behalf  of  the  Defendant 
that  there  was  no  evidence  of  any  right  or  title  in  the 
Plaintifi*s  to  the  tithe  of  hay,  and  that  the  leases  which 
had  been  given  in  evidence  by  the  Plaintifis  were  irrele- 
vant to  the  issue,  and  ought  to  be  withdrawn  from 
the  consideration  of  the  jury,  inasmuch  as  the  Plain- 
tiflfs  were  not  shown  to  derive  any  title  from,  or  to  be 
any  way  connected  with  the  persons  by  whom  the  said 
leases   were   respectively   granted.      But  the  Court 
overruled  both   objections,   and  held  that  there  was 
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1835.      evidence  of  title  in  the  Plaintiffs  to  the  tithe  of  hay, 

Andrews  ^^^  ^^^^  *^^  leases  were  not  irrelevant,  and  refiised 
V-  to  withdraw  them  from  the  consideration  of  the 
jury.  On  the  part  of  the  Defendant,  witnesses  wete 
then  called,  who  severally  deposed,  that  they  Km 
been  formerly  occupiers  of  land  within  the  parish  of 
Prestbury,  but  not  within  the  township  of  Woodford ; 
that  they  never  knew  or  heard  of  any  claim  or  pay-' 
ment  of  the  tithe  of  hay  in  respect  of  such  lands^  m 
long  as  they  continued  in  the  occupation  thereoFt 
that  the  payments  of  tithe  were  always  made-4tt 
money,  but  that  the  sums  paid  were  not  more  tfau^ 
the  amount  of  the  com  tithe  in  each  year.  •  ■-  "^ 

The  bill  of  exceptions  then  stated,  that  the  learAed 
judge  directed  the  jury,  that  mere  non-payment' gf 
tithe  was  no  answer  to  a  claim  of  the  tithe  by  a 
lay  impropriator ;  that  it  ^as  clear  it  was  no  answer 
to  the  claim  even  of  a  lay  rector,  and  that "  the  juij 
could  not  presume  a  grant  from  mere  non-payme^ 
of  tithes  ;  that  from  the  evidence  of  the  grant  £noiii 
the  Crown  in  1679,  and  the  evidence  of  modem 
enjojnment  of  tithes,  the  jury  might  presume,  in  favoor 
of  the  Plaintiffs,  intermediate  conveyances  of  ihe 
rectory  between  that  time  and  the  year  1686,  tjip 
date  of  the  first  lease  produced ;  that  the  perceptiba 
of  the  tithe  of  com  by  the  Plaintifis,  was  evidence.  oT 
a  title  in  the  Plaintifis  to  the  tithe  of  hay ;  that  th^ 
tithe  of  hay  followed  that  of  com,  unless  shown  to  be 
severed  by  some  grant  or  conveyance,  and  that  thi^ 
leases  were  admissible  evidence  for  the  purpose  qC 
rebutting  the  presumption  of  a  grant,  which,  it  wai 
contended  on  the  part  of  the  Defendant,  arose  from 
the  non-payment  of  the  tithe  of  hay :  to  all  which 
opinions  and  directions  of  the  learned  judge,  the 
counsel  for  the  Defendant  excepted. 
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Upon  these  exceptions,  a  writ  of  error  was  sued  out  i8S5. 
in  the  Court  of  Exchequer  Chamber,  where  the 
judgment  of  the  Court  of  King's  Bench  was  affirmed. 
The  case  was  argued  before  Lord  C.  J.  Tindal,  Lord 
Lyndhurst,  C.  B.,  Justices  Park,  Gaselee  and  Bosan- 
quet»  and  Barons  Bolland  and  Gumey  (a). 

The  Defendant  below  now  brought  his  writ  of 
error  in  Parliament  for  reversing  both  these  judg- 
ments. In  pursuance  of  an  order  for  the  attendance 
of  the  Judges,  Lord  Chief  Justice  Tindal,  Justices 
Park,  Gaselee,  Littledale,  Patteson,  Williams  and 
Coleridge,  and  Barons  Parke,  Bolland  and  Gumey, 
were  present  during  the  argument. 

Sir  F.  Pollock  and  Mr.  J.  Jervis  for  the  Plaintiff  in 
firror : — ^In  this  case,  a  claim  has  been  made  to  tithe  of 
liay  on  lands  from  which  such  tithe  has  never  been  paid. 
Although  the  question  in  this  case  cannot  arise  again, 
in  consequence  of  the  recent  Act  (jb)  for  shortening 
the  time  required  in  claims  of  exemption  from  tithes, 
which  was  passed  subsequently  to  the  institution  of 
this  suit,  still,  as  there  are  many  other  suits  pending 
between  the  respondents  and  landholders  in  the 
parish  of  Prestbury,  each  involving  the  same  question, 
it  has  been  deemed  proper  to  take  the  decision  of  your 
Lordships  in  this  case,  which  will  govern  all  the  others. 

It  is  an  established  rule  of  law  that  when  a  party 
has  been,  for  a  long  period,  in  possession,  his  enjoy- 
ment or  exemption  is  presumed  to  be  legal,  derived 
from  some  grant,  which  has  been  lost  or  destroyed. 
That  rule  rests  on  the  acknowledged  principle  that 
from  long  undisputed  enjoyment  a  legal  origin  and 
title  ought  to  be  presumed.  The  only  exception  to 
the  rule  is  the  supposed  exception  presented  by  this 

(a)  See  i  Ad.  &  El.  449.  and  3  Nev.  &  Man.  885. 
(i)  2  &  3  Will.  4,  c.  100. 
▼OL.  III.  Y 
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1835.       case.    If  a  man  enjoys  a  right  of  way  orer  his  ndgh- 
Andrews    ^^^'^  ^^^d  for  a  period  of  only  20  years,  his  enjoy- 


_  V.  ment  is  lawiul,  presumed  to  have  been  derived  fipom 
a  former  grant :  why  should  not  an  exemption  from 
payment  of  tithes  be  admitted  on  the  same  principle  ? 
Although  there  are  authorities  which  seem  to  bew 
out  the  proposition  that  no  distinction  exists  in  dtis 
respect  between  a  lay  and  a  spiritual  rector,  and  tiuit 
mere  nonpayment  of  tithes,  however  remotely  €8i^ 
ried  back,  famishes  no  answer  to  the  claim  of  eidieiv 
yet  these  authorities,  when  examined,  will  be  found' 
to  rest  on  no  sure  foundation.  They  proceed  on  tfte* 
assumption  that  the  claim  founded  on  nonpajnnei^ 
as  evidencing  a  lost  grant,  is  in  substance  and  eSNf 
a  claim  of  prescriptive  exemption  from  tithe  aHoge^ 
ther,  which  it  is  admitted  cannot  prevail  agaiiist 
either  a  spiritual  rector  or  a  lay  impropriator;  but! 
the  two  cases  are  essentially  distinct,  the  one  bdi^4K 
claim  which  is  inconsistent  with  the  nature  and  origiiJ 
of  the  property,  the  other  being  in  no  respect  incon- 
sistent with  either,  and  being  at  the  same  time  ia 
strict  accordance  with  the  rules  of  law  as  applied  to 
every  other  description  of 'property  having  similtf 
qualities. 

Before  the  dissolution  of  monasteries  the  propeitf 
of  the  church  could  not  be  granted  away  from  tlM^ 
church,  and  no  layman  could  plead  an  entire  exemp* 
tion  from  the  payment  of  tithes.  There  could  ibeit^ 
fore  be  no  prescriptive  title  in  a  layman,  whether 
arising  from  grant  or  from  release.  But  when,  after 
the  dissolution,  a  portion  of  the  church  property  came 
into  the  hands  of  laymen,  the  nature  and  character  oC 
that  property  were  altered  ;  it  acquired  the  qualitiei 
of  lay  property  generally,  and  became  susceptible  of 
every  modification,  of  which  lay  property  admitted. 
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There  is  nothing,  therefore,  unreasonable  in  the  suppo-       ib35. 
aitioD,  that  the  whole,  or  a  portion  of  the  tithes  of  a     ^^mvuuw% 
Bectoory,  may  have  been  granted  away,  either  in  per-     ^  v. 
petuhy  or  for  a  term ;  or,  what  is  substantially  the 
flame  proposition,   that  an  individual  proprietor  of 
Imds  subject  to  tithes,  or  the  whole  of  such  proprie- 
tom  within  a  given  district,  should  have  purchased, 
finr  an  adequate  consideration,  a  release  from  the  pay- 
ment of  the  whole  or  some  particular  species  of  tithes. 
In  the  contrary  doctrine,  on  the  other  hand,  there  is 
iShe  anomaly,  that  time,  which  gives  stability  to  all 
qtker  property,  impairs  the  security  of  this,  by  de- 
sfmoying  the  evidence  of  title  on  which  it  is  founded, 
without  affording  any  equivalent  protection  from  the 
ki^th  of  enjoyment. 

jv  IThe  doctrine,  of  which  the  Plaintiff  in  Error  com- 
plains, has  been  frequently  questioned  by  very  distin- 
gpiahed  Judges,  among  others,  by  Lords  Roslyn, 
Bedesdale  and  Eldon,  Barons  Clarke  and  Wood,  as  at 
variance  with  the  principles  of  law  and  of  equity ;  and 
although  the  balance  of  reported  decisions  is  against 
tile  Plaintiff,  all  the  arguments  and  reasons  are  in  his 
&your,  the  Judges  lamenting  that  they  were  bound 
by  the  authorities,  and  looking  to  this  House  for  a 
Demedy.  The  cases  are  collected  in  Mr.  Eagle's  book 
iftpon  tithes,  vol.  1.  c.  3,  s.  6.  p.  92.  In  the  case,  of  TFf/- 
Uams  V.  Bacon  (i),  on  appeal  from  the  Vice-Chancel- 
lor.  Lord  Eldon,  (c),said,  "This  doctrine  of  presumption 
is  of  great  importance  in  the  law  of  the  country,  and 
ought  to  be  settled.  If  you  look  at  the  cases  in  which 
the  question  has  been  discussed, — what  is  necessary  to 
pirove  title  to  tithes  ?  Some  say,  you  must  produce  the 
gpcant ;   others  that  you  must  give  evidence  of  the 

{b)  3  Eag.  &  Y.  1178.  (c)  1  Sim.  &  Stu.  415. 
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1 835.  existence  of  tlie  grant ;  others  say,  if  there  be  nodiing 
^^^Jl'^^g  more  than  nonpayment  to  the  rector,  and  if  the  titk, 
V-  deeds  of  the  landowner  contain  titlies,  but  he  has  not 
received  them,  that  will  not  do  against  tlie  rector; 
others  say,  you  must  prove  that  the  deeds  contain  a 
fair  description  of  what  you  call  tithes,  and  that  then 
has  been  enjoyment  under  the  title ;  some  say,  that 
will  not  do  against  spiritual  rectors ;  others  say,  that  it 
will,  and  that  a  jury  may,  in  such  cases,  be  prop^ly 
directed  to  presume,  title,"  &c«  "  In  all  the  cases 
thei*e  is  to  be  found  a  great  difference  of  opinion.'' 
Similar  observations  were  made  by  his  Lord&hip»ia 
the  case  of  Norhury  v.  Meade  (<2),  and  Lord  Bedes- 
dale  there  questioned  at  great  length  the  doetiuie 
that  a  prescription  in  non  decmando  was  as  illegpl 
against  an  impropriator  as  against  a  spiritual  reotoTt 
^^  Admitting  that  it  is  not  now  necessary  for  an  impnh 
priate  rector  to  deduce  his  title  from  one  perscMLtQ 
another,  after  a  grant  from  the  Crown  has  been  dboviv 
because  the  Courts  are  aware  that  deeds  of  that  ^ 
scription  may  be  lost ;  and  therefore,  if  the  graiU  -5^ 
the  Crown  and  a  recent  title  or  possession  aecordiAg.ia 
that  title  are  shown,  then  the  Court  will  admit  a  jtrer 
sumption  that  the  title  has  been  properly  deduced>"6jtmi 
why  there  should  be  a  presumption  in  favour  of  a  % 
rector,  and  not  in  favour  of  the  occupier  of  the  la^u^ 
he  could  not  conceive.  ^^  In  both  cases  the  presuDgiptMll 
must  be  founded  on  the  probable  loss  of  instrument^ 
&c.  The  Court  of  Exchequer  will  presume  a  loss  of 
deeds  in  favour  of  an  impropriate  rector,  but  not  V 
favour  of  the  owner  of  the  land ;  that  seems  so  unlike 
equal  justice,  that  I  cannot  conceive  how  it  could  evec 
have  been  adopted,  &c.  There  is  such  a  clear  distinc- 
tion between  ecclesiastical  and  lay  rectors,  that  the 

{d)  3  Bligh,  236-830. 
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ieiaMning  applicable  to  one  is  not  applicable  to  the  >b35. 
o^er.  The  ecclesiastical  rector  is  incapable  of  alien-  akdrkws 
Ming,  the  lay  impropriator  is  capable  of  alienating.  Dagygg, 
Smce  the  dissolution  of  the  monasteries,  lay  impropri- 
ations are  as  much  lay  fees  as  the  lands  out  of  which 
iSme  tithes  issue;  and,  therefore,  I  cannot  conceive 
4ipon  what  ground  there  can  be  a  distinction  between 
ihe  ebse  of  a  person  claiming  a  lay  impropriation  and 
Ihe  case  of  a  person  claiming  lands,  &c.  The  title  is 
ene  and  the  same,  &c.  If  a  profit  of  any  kind,  that  is 
to  be  taken  out  of  the  land,  has  not  been  taken  for  a 
Vast  number  of  years,  and  the  lands  have  been  enjoyed 
without  yielding  that  profit  to  a  third  person,  the  con- 
Mqtience  is,  that  the  title  to  that  profit  shall  be  pre^ 
kuvied  to  be  discharged,  whatever  is  the  nature  of  that 
p^fit.  What  is  the  distinction  between thatcaise  ^tid  the 
€9a0d  of  an  impropriate  rector  claiming  tithes  f  I  per- 
fefeiVte  Hone  (c)."  The  Corporation  of  Bury  v.  Evani{f)^ 
43hArlton  v.  Charlton  (g),  and  Fanshaw  v.  MoreXh); 
lire  cases  deciding  that  a  layman  cannot  prescribe,  even 
l^ainst  a  lay  impropriator,  in  non  decimandoy  a  doc^ 
trine  which  is  not  disputed ;  for  the  argument  is,  not 
tkat  the  lands  were  never  subject  to  tithe  of  hay,  but 
that  they  were  discharged  by  grant  or  release.  In 
ifcie  case  of  Fanshaw  v.  More^  Baron  Clarke  observed, 
^  Many  persons  purchased  discharges  from  lay  impro- 
priators, yet  if  the  grants  are  lost  these  persons  must 
lose  the  benefit  of  their  purchases.  It  will  be  very 
hard  that  time,  which  strengthens  all  other  rights, 
should  weaken  this,"  &c.  "  A  lajnnan  may  prescribe 
upon  the  presumption  of  a  loss  of  a  grant  for  a  portion 
iX  tithes  on  the  lands  of  another,  even  against  the 

(e)  3  Bligh,  237-245.  te)  Bimb.  325. 

(/)  3  Com.  643.  Bunb.  345-  W  a  Kag.  92,  2  Gw.  781. 
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1 835.  rector  of  the  parish,  and  yet  cannot  prescribe  for  the 
Andbews  ^^'^^  ^f  ^^s  own  lands  in  the  same  way.  If  I,  there- 
V.  fore,  concur  in  this  opinion,  it  is  by  mere  foirce  of 
authority,  for  the  reason  of  the  thing  is  strong  against 
them."  In  Fanshawe  v.  Rotheram  (t),  the  bill  prayed 
an  account  of  tithe  of  hay ;  the  answer  was,  that  the  hay 
tithe  was  severed  from  the  rectory  and  annexed  to  Ae 
owners  of  the  land  in  fee,  but  no  deed  of  Beveranoe 
was  produced.  Lord  Keeper  Henley  dismissed  the 
bill,  saying  it  was  not  necessary  to  produce  the  deed 
of  severance,  but  to  give  evidence  that  there  was  (me, 
and  declaring  that  it  was  against  equity  to  dispute  a 
possession  of  1 30  years ;  so  also  in  Scott  v.  Atrey  {j\ 
the  bill  which  prayed  for  an  account  of  a  pardon  <f 
tithes  was  dismissed,  on  an  exemption  for  170  jeu^ 
and  the  Court  of  Exchequer  following  that  precedent 
in  Edwards  v.  Lord  Vernon(k),  dismissed  llie  biQoa 
an  exemption  for  171  years.  In  the  case  before  tlie 
House,  the  lands  have  descended  from  father  to  son  f<ff 
ages  without  payment  of  the  tithe  now  demandled. 
The  ailment  is  not  that  the  tithes  have  been  extin- 
guished, but  that  the  right  of  pernancy  is  not  in  the 
lay  rector,  but  in  the  owner  of  the  land.  Chief  Banii 
Macdonald  said,  in  JLord  Petre  v.  Blencoe  (2),  ^  If-iknl^ 
payment  for  any  length  of  time  forms  no  presninjitiea 
of  a  grant  of  tithes,  length  of  enjoyment,  which,  in  afl 
other  cases,  is  the  best  title,  seems  only  to  weaken  the 
claim  of  exemption  from  tithes,  as  the  difficulty  df 
tracing  its  origin  is  increased.  But  the  cases  preveirt 
us  from  deciding  upon  the  ground  of  presumpticA. 
These  determinations  are  perhaps  to  be  lamented.*' 
Lord  Eldon,  in  Berney  v.  Harvey  (m),  stated  that  Lonb 

(f)  1  Eden,  276.  {k)  2  Eag.  &  Y.  344. 

0)  2  Eag.  &  Y.  34«.  (0  2  Eag.  &  Y.  467. 

(m)  2  Eag.  &  You.  746. 
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Hardwicke  and  Talbot  struggled  hard  against  the  i835. 
doctrine.  The  case  of  Nagle  v.  Edwards  {n)j  a  lead-  Amorews 
ing  case  in  support  of  the  doctrine,  was  disapproved  of  d^^^^^ 
by  Lord  Rosljm^  in  giving  his  judgment  in  Rose  v. 
CaJUand  (o).  And  Mr.  Baron  Wood,  in  Norhury 
Y.  Meade  (/>),  disapproving  of  Nagle  v.  Edwards^ 
and  The  Corporation  of  Bury  v.  EvanSj  asserted  the 
broad  principle  that  long  usage  and  enjoyment  were 
suffident  to  raise  a  presumption  of  a  grant — [Lord 
\Braugham: — Is  there  any  case  in  which  the  mere 
nonpayment  of  tithes,  by  the  terre-tenant,  was  held 
to  be  an  answer  to  the  claim  ?  Medley  v.  Tahny  {q\ 
would  seem,  from  the  marginal  note,  to  be  such  a  case^ 
but  from  the  statement  of  the  facts  in  the  context  it 
appears  there  was  a  conveyance  of  the  land  tithe-free.] 
^h-'There  is  a  case  to  that  effect,  Oxenden  v.  Skinner  (r), 
which  was  the  case  referred  to  by  Mr.  Baron  Wood. 
These  are  conflicting  cases,  and  a  fair  opportunity 
is  now  presented  to  your  Lordships  to  settle  the  law. 
'  With  respect  to  the  evidence  of  title  given  by  the 
Plaintiffs  below  upon  the  trial,  it  is  contended  that 
they  do  not  show  in  what  character  or  by  what  right 
ittiey  claim  the  tithe;  that  the  title  to  it  is  shown 
t[»  be,  up  to  the  year  1832,  in  the  family  of  Leigh 
«f  Adlington ;  that  there  is  no  proof  that  the  Plain** 
itiffs  are  in  any  way  connected  with,  or  derive  any 
tide  from  that  family ;  that  the  mere  perception  of 
the  com  tithe  for  a  short  period  before  the  commence* 
Hient  of  the  action  furnishes  no  ground  for  inferring 
a  title  to  the  hay  tithe,  inasmuch  as  it  is  competent 
to  the  owner  of  the  rectory  to  make  a  lease  of  the 
com  tithe  only,  retaining  the  rest  to  himself;  and 

(fi)  a  Eag.  &  Y.  344.  (q)  In  1696.  i  Eag.  &  Y.  620. 

(o)  5  Ves.  186.  (r)  3  Eag.  &  Y.  1834. 
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18S5.      that  it  is  consistent,  therefore,  with  the  caae  proved 
*    ^    '     by  the  Plaintiffs  that  they  may   be  lessees  of  die 

Andrews        •'  .  . 

V.         com  tithe,  without  having  any  right  to  the  tidie  of 
^•^^'*-     hay. 

If  the  presumption  of  a  grant  of  nonpayment  of 
tithes  should  be  held  admissible,  the  leases  and  coontep* 
parts  given  in  evidence  by  the  Plaintifis  cannot  tfan 
be  received  to  rebut  that  presumption,  because  it  is 
quite  consistent  that  there  should  be  a  grant  or  re^ 
lease  of  the  tithe  to  an  individual  proprietor  of  land^ 
or  to  the  proprietors  generally  of  the  lands  comprised 
within  a  particular  district,  and  tliat  the  rest  of  Ae 
land  in  the  same  parish  should  still  remain  subject  to 
the  original  burthen. 

The  Attamet/'Greneral  and  Mr.  Temple  for  the 
Defendants  in  Error : — ^The  judgment  of  the  Court  of 
King's  Bench,  affirmed  in  the  Exchequer  Chamfaer,- 
was  the  result  of  the  unanimous  opinion  of  all  the 
Judges;  no  one  of  tlie  cases  referred  to,  even  Medlejf  v. 
Talmt/f  or  Oxenden  v.  Skinnery  which  were  most  re- 
lied on,  was  opposed  to  the  ruling  of  the  leamedi 
Judge  who  presided  at  the  trial.  The  decisions  were 
uniform,  and  the  reluctant  acquiescence  of  the  Judges^ 
whose  opinions  were  cited,  only  showed  that  the  cui^ 
rent  of  authorities  in  support  of  the  doctrine  con- 
tended for  by  the  Defendants  in  Error,  was  too  stroiig 
to  be  resisted.  Mr.  Baron  Wood's  arguments,  in' 
Norbury  v.  Meade  («),  comprised  all  that  could  be 
urged  against  that  doctrine,  but  he  stood  alooe 
against  the  three  other  Barons  of  the  Exchequer. 
Two  recent  cases,  Ross  v.  Aglionhy  {t\  in  the  Coort 
of  Chancery,  and  Fairfax  v.  Holdsworth  (w),  in  the 

(0  2  Price,  547.  (0  4  Kuss.  489. 
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Exchequer,  subsequently  heard,  upon  appeal  in  this  issd. 
House (v),  strongly  confirmed  the  former  decisions.  1  "^  ' 
But  supposing  mere  nonpayment  of  tithes  to  be  v. 
deemed  sufficient  to  raise  a  presumption  of  a  grant 
0(  such  tithes  against  a  lay  impropriator,  yet  in  the 
present  case  there  was  ample  evidence  produced  to 
lebut  such  presumption,  and  to  establish  the  right 
daimed.  The  documents  and  testimony,  the  admission 
0f  which  was  objected  to  on  the  part  of  the  Plaintiff 
in  Error,  were  properly  admitted  as  legal  evidence  fit 
finr  the  consideration  of  the  jury,  the  same  strictly 
bearing  upon  the  issue  in  question  between  the  par- 
ties, and  being  such  as  are  universally  received  upon 
the  trial  of  such  issues ;  and  those  documents  and 
testimony,  with  the  other  evidence  produced  upon  the 
tcial,  were  sufficient  in  point  of  law  to  maintain  the 
nght  contended  for,  and  to  warrant  the  verdict  as 
found  by  the  jury. 

.  The  Judges  were  requested  to  give  their  opinion 
on  the  following  question,  framed  for  them  by  Lord 
I^dhurst, — ^Whether  the  mere  nonpayment  of  tithes 
IS'  a  sufficient  answer  to  a  claim  of  tithes  made  by 
Srlay  impropriator? 

Lord  Chief  Justice  Tindal^  after  conferring  for  a 
short  time  with  the  other  Judges,  said : — I  have  to 
state  to  your  Lordships  the  unanimous  opinion  of  my 
learned  brothers  and  myself,  that  the  mere  nonpay* 
ment  of  tithes  is  not  a  sufficient  answer  to  a  claim  of 
tithes  made  by  a  lay  impropriator.  That  there  can 
be  no  prescription  in  non  decimando  against  a  lay  im- 
propriator is  a  principle  of  law  so  thoroughly  settled 
that  it  can  admit  of  no  doubt.  The  only  legal  ground, 
therefore,  on  which  the  non-pernancy  of  tithes  can 

(w)  ArUCy  p.  115. 
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1835.  be  set  up  as  an  answer  to  a  claim  of  tithes,  is,  that  it 
AwD^a  ^*^^^^  *^®  presumption  of  a  grant  of  tithes,  made  by 
V-  the  lay  impropriator  to  the  terre-tenant.  So  far  as  the 
authorities  have  been  brought  before  your  Lordships, 
not  a  single  instance  can  be  found  in  which  theve  has 
been  a  presumption  of  a  grant  from  the  lay  rector, 
where  there  has  not  been  some  positive  evidence^ 
something  more  than  the  mere  non-perception  of 
tithes  from  all  time,  as  the  foundation  of  such  a  pier 
sumption.  The  course  of  authorities  is  unifoarm  in 
this  respect,  so  as  to  render  it  unnecessary  for  us  to 
enter  into  that  discussion.  But  the  question  put  by 
your  Lordships  is  comprised  in  terms  merely  nega- 
tive, that  there  has  been  no  perception  of  tithes  by 
the  lay  rector  at  any  period ;  no  positive  or  aflirmti 
tive  ground  is  suggested ;  no  separation  of  any  am 
species  of  tithes  from  the  rest ;  no  description,  in  any 
way,  of  the  deed  which  forms  the  muniment  of  .tfau^ 
title  to  the  land  by  which  the  land  itself  is  stated  to 
be  tithe  free ;  no  instance  suggested  in  which  the 
tithes  have  been  treated  as  property  by  the  owner  of 
the  land,  either  in  family  settlements  or  conveyances 
from  one  hand  to  another,  or  in  leases  from  the  ownm 
of  the  tithes;  in  all  which  cases  there  would  ha^fp 
been  a  positive  dealing  with  the  tithes  as  a  substan- 
tive property,  separate  and  distinct  from  the  land; 
and  in  which  the  enjoyment  of  that  property  by  the 
nonperception  by  the  lay  rector  would  have  giODt 
along,  and  have  been  consistent,  with  the  documentary 
evidence.  In  these  supposed  cases  nothing  would 
have  been  wanting  but  the  production  of  the  original 
grant  of  the  tithes  from  the  lay  rector  to  the  terre- 
tenant;  and  the  want  of  such  original  grant  migjit 
well  be  supplied  by  the  presumption  that  it  once 
existed,  and  was  lost  by  time  or  accident,  on  the 
ordinary  grounds  on  which  such  presumptions  aie 


s 


Drever. 


ON  APPEALS  AND  WRITS  OF  ERROR.  82» 

made;  but  the  presumption  in  this  case,  if  made  at       isss. 
all,  must  be  grounded  on  the  mere  non-perception,      -T    ^'"^ 
and  nothing  else.  _   «. 

We  are  unable,  however,  to  see  how  fer  the  pre- 
sumption, resting  on  such  n^ative  grounds  alone, 
can  be  distinguished,  either  in  principle  or  effect,  from 
a  prescription  in  non  dedmando.  In  both  cases  the 
evidence,  and  the  only  evidence,  must  be  the  right  of 
the  rector  on  the  general  law  of  the  land,  the  occupa- 
tion of  titheable  land  bj  the  terre-tenant,  and  the 
non-perception  by  the  rector  of  tithes  arising  from  the 
land  in  the  earliest  times ;  the  claim  on  the  part  of  the 
owner  of  the  land  is  precisely  the  same,  whether  set  up 
as  a  prescription  in  non  dedmando  or  the  presumption 
of  a  grant ;  it  is  in  both  cases  a  claim  that  the  land  is  to 
be  held  free  from  the  payment  of  tithes;  if,  therefore, 
gfich  a  state  of  &cts  can  be  held  to  support  the  pre- 
sumption contended  for,  it  would  necessarily  follow 
that  in  every  case  the  nonpayment  of  tithe  would 
have  the  full  effect  of  a  prescription  in  non  dedmandoj 
tliongh  such  a  prescription  is  admitted  not  to  be  valid 
Bt  law.  Upon  these  short  grounds  we  have  come  to 
the  conclusion  which  I  have  already  stated  to  your 
Lordships. 

The  Lord  Chancellor  (Lord  Lyndhurst)  said  he  en- 
tirely agreed  with  the  opinion  delivered  by  the  Lord 
Chief  Justice.  The  course  of  authorities  was  too  uniform 
to  justify  their  Lordships  in  departing  from  them  on 
the  grounds  stated  at  the  bar.  A  departure  from  them 
would  lead  to  this  conclusion ;  that,  though  a  pre- 
scription in  non  dedmando  could  not  be  insisted  upon, 
yet  a  party  would  be  enabled  under  another  form, 
namely,  by  insisting  on  a  nonexisting  grant,  lost  by 
time  or  accident,  to  avail  himself  of  precisely  the  same 
iPesult  as  by  the  prescription  in  non  dedmando.   Being 
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1 835.       of  opinion  that  the  decision  of  the  Courts  below  witt 
Amdiubws    c^r^^*>  ^6  moved  that  their  judgment  be  affirmed. 


DllEV£A« 
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Lord  Brougham : — I  also  concur  with  the  learned 
Judges  in  their  doctrine  on  this  subject     It  ^  not 
representing  this  case  tnily^  in  point  of  fact,  to  state 
that  it  is  one  in  which  the  decisions  in  the  courts  of 
Westminster  Hall  have  been  in  conflict,  in  which  at 
one  time,  and  down  to  the  year  1796  or  1787,  diey 
were  one  way,  and  that  since  that  period  they  havid 
been  uniformly  the  other.     But  supposing  that  all 
the  courts  in  Westminster  Hall,  without  any  contvcdr^ 
ling  power  exercised  by  this  House  in  reviewing^  HbA 
later  decisions,  had,  for  the  last  forty  years,  uniformly 
treated  the  subject  in  this  way,  I  should  say,  e?en  ia 
that  case,  it  would  be  a  strong  thing  for  your  Lord* 
ships  to  reverse  a  doctrine  standing  upon  a  coneat  ef 
former  decisions,   which  had  been  adopted  by  ihi 
judges  as  evidence  of  the  law,  which  had  been  ae^ 
cepted  by  the  profession,  and  acted  upon  by  them  » 
advising  their  clients,  and  which  had  been  the  foaw 
dation   of  many  titles  at  present  held  under  that 
supposed  law.     But  that  is  by  no  means  the  case  ia 
point  of  fact ;  no  such  new  law  has  been  laid  down 
since  1797;   there  is  no  conflict  whatever  of  tfas 
earlier  decisions  with  the  later,  when  those  come- to 
be  examined ;  they  may  appear  to  be  in  favour  of  the 
argument  contended  for  by  the  Appellant,  or  againal! 
the  right  of  the  impropriator ;    but  when  they  an 
examined  minutely,  in  no  one  case  can  it  be  founds 
that  even  the  presumption  of  a  grant  has  been  set  up 
to  defeat  the  right  to  tithes  of  the  lay  impropriatofi 
any  more  than  of  a  spiritual  person,  where  there  was 
a  mere  nonpemancy  unaccompanied  by  any  otbet 
matter.    The  case  of  Medley  v.  Talmy  is  the  strongest 
of  those  cases,  and  in  that  case  there  had  been  a  cixH- 
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veyanoe,  of  forty  or  fifty  years  old,  of  the  lands  in       i835. 
question  as  tithe  free ;  and  whoever  holds  that  case  to     ^^  '  ^^ 
be  in  conflict  with  the  decision  in   this,  takes   his  v. 

account  of  it  from  the  mai^nal  note  to  the  report, 
and  not  from  the  statement  of  the  case  in  the  context. 
Agreeing  with  the  learned  Judges  in  their  opinion, 
and  in  the  grounds  on  which  they  have,  through  the 
JLiord  Chief  Justice,  stated  their  opinion,  and  also 
with  my  noble  and  learned  friend,  who  has  moved 
the  affirmance  of  the  judgment  of  the  Court  below, 
I  deem  it  unnecessary  for  me  to  go  into  a  com-^ 
parison  of  those  cases.  Suffice  it  to  say,  that  upon 
looking  for  the  only  case  not  cited  at  the  bar,  to 
which  Lord  Eldon  alluded  in  Bemey  v.  Harvey ^  as 
having  been  decided  in  the  Court  of  Exchequer  in 
1.737  against  the  law  contended  for,  we  find  there  is 
IM)  distinct  account  of  it  to  be  gathered  from  what  his 
Lirdship  said.  Two  cases  have  been  suggested  to  me  as 
aaswering  the  description,  but  when  examined,  neither 
cf  them  does  so.  One  is  SweetappU  v.  Kingston  (x) : 
it' is  impossible  that  can  be  the  case,  because  that  is 
principally  a  question  of  modus ;  the  other,  which  a; 
learned  Judge  suggested,  is  Stone  v.  Rideout  (y) ;  but 
irfaen  I  look  to  that  case,  I  find  that  it  is  wholly 
mbpplicable,  and  does  not  at  all  answer  the  descrip- 
tion^ though  it  being  in  the  year  1728,  comes  near 
thie!  date  of  Lord  Eldon's  citation.  We  are,  therefore, 
Ited  to  conjecture  that  there  is  no  such  case  reported, 
for  the  industry  of  the  Judges,  and  of  the  learned 
coansel  at  the  bar,  has  not  been  able  to  discover  it. 
It  is  said,  that  judges  have  doubted  this  law,  that 
Lord  Eldon,  Lord  Redesdale,  Mr.  Baron  Wood,  Lord 
Hardwicke,  Lord  Talbot  and  Lord  Loughborough, 
have  expressed  similar  opinions,  and  the  whole  weight 

-  ^^  £ag*  &  You.  1 .       (^)  9  Eag.  &  You,  6.    S.  C.  Buob,  fi6s« 
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1 835.       of  those  doubts  has  been  pressed  npon  your  Lordships 
AwDREws    ^^^  upon  the  learned  Judges  who  have  assisted  you, 
V.         in  the  argument  for  the  Plaintiff  in  Error.     I  think 
the  inference  presses  the  other  way.    What  am  I  to 
say  of  the  law,  when   I  find  such  judges  as  Lord 
Hardwicke  and  Lord  Talbot  represented,  (I  do  not 
know  where,  for  I  cannot  find  it  in  their  own  words,) 
but  represented  by  Lord  Eldon,  in  Bemey  v.  Itarvy 
as  having  '^  struggled  much  but  ineffectually  against 
it  (j?)."     Is  that  not  saying  in  terms,  that  the  law  \fwi 
too  strong  for  them.     And  the  result  of  their  doaUs 
and  struggle  was,  that  they  were  defeated  by  tiii^ 
strength  of  the  law,  and  that  the  decisions  have  been 
so  uniform,   and  the  law  so  clearly  established,  thttl 
they  could  not  alter   it.    I  have  looked  into  L^' 
Redesdale's  argument,  in  Norhury  v.  Meade  (a),  td^' 
a  most  strong  and  cogent  argument  it  is,  as  Mr.  Baroo 
Wood's  also  is,  in  the  particulars  to  which  Lord  Eld<m' 
refers.   That  argument  amounts  to  this,  that  one  can^ 
not  see  why  this  should  ever  have  been  the  law ;  that  it 
rests  on  no  sound  principle ;  that  the  reasoning  whidi' 
applies  to  a  spiritual  rector  does  not  apply  to  a  lay' 
rector.     That  is  perfectly  true ;  but  there  are  many 
other  cases  in  which  a  uniform  course  of  deoisibn 
has  made  the  law  and  settled  it ;  and  although  it 
originated  in  reasons  which  you  cannot  now  discover, 
or  where  you  see  it  originated  in  error,  even  thcp' 
you  cannot  unsettle  the  law  so  established.     A  verj' 
recent  case  proves  this  strongly;    I  mean  the  caM^ 
of   Caddl  V.  Palmer  (b),  from  which  it  is  clear  that* 
the  doctrine,  that  an  executory  devise  is  good  far 
21  years  beyond  a  life  or  lives  in  being,  originated 
in  the  consideration  that  an  infant,  not  being  of  age* 
until  21,  could  not  bar  the  remainders  over  by  suffief^ 

(r)  17  Vc8.  119.        (a)  3  Bligh,  226.        {b)  \  vol.  arUe^  p.'«7«' 
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ixkg  a  recovery  or  levying  a  fine.  Ever  since  the  18^. 
decisi(m  in  the  Duke  of  Norfolk's  case,  professional  asduews 
men  have  acted,  and  parties  have  purchased,  not  with  v- 
reference  to  the  infancy,  and  the  difficulty  of  levying 
a  fine  or  sufiering  a  recovery,  but  with  reference  to 
this,  that  absolutely  a  man  could  entail  his  lands  on 
Jives  in  being,  and  21  years  after.  And  what  have 
your  Lordships  held  in  Cadelt  v.  Palmer  ?  And  what 
did  the  learned  Judges  all  advise  your  Lordships  to 
bold  ?  Why,  that  a  man  could  devise  his  lands  for 
a  life  or  lives  in  being,  and  that  the  executory  devise 
was  good,  which  added  to  the  life  or  lives  a  term  of 
21  years,  in  gross,  without  reference  to  infancy  at  all. 
\  put  the  question  in  that  case  to  the  learned  Judges, 
with  a. view  of  setting  it  in  the  strongest  manner,  by 
excluding  the  infancy  altogether.  That  is  a  remark- 
able instance  wh^re  every  person  may  see  that  a  rule 
crept  into  the  law  per  incuriam^  and  by  a  sort  of 
mistake,  easily  explained,  which,  if  we  were  to 
make  the  law  now,  we  should  not  perhaps  fall  into, 
but  which  cannot  be  taken  into  account  in  order 
to  impugn  the  authority  of  a  train  of  uniform  de- 
cisions. 

I  cannot  conclude  the  observations  which  I  thought 
it  necessary  to  add  on  this  important  case,  without 
remarking  upon  the  course  of  argument  pursued 
by  the  learned  counsel  for  the  Plaintiff  in  Error. 
He  says,  we  are  not  bound  by  decisions  of  the 
Courts  below,  but  we  are  only  bound  by  our  own 
decisions.  If  that  were  the  case,  we  should  have 
leisure  to  do  nothing  but  to  hear  appeals  and  writs 
of  error.  We  are  not  bound  by  the  decisions  of 
Courts  of  law ;  that  is,  we  may,  if  we  choose, 
do  a  wrong  act,  we  may  overlook  the  whole  course 
of  decisions  in  Westminster-hall.  There  is  no  doubt 
of  that,   because  they  have   not    the   force  of  de- 
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1835.  cisions  in  the  supreme  Court  of  Parliament,  the 
Andrews  ^^*  resoit ;  but  that  we  ought  always  to  attend  to 
^  ^'         decisions  from  inferior  Courts,  is  evidenced  by  the 

Drever 

circumstance,  that  in  hearing  this  very  case  argued, 
we  require  the  presence  of  the  learned  Judges  in 
order  ^at  they  may  advise  the  House  upon  the  ques- 
tion of  law.  If  we  are  not  to  be  influenced  by  the 
authorities  of  the  Courts  in  Westminster-hall,  why 
do  we  ask  the  Judges  to  tell  us  what  our  Journals 
could  tell  us.  They  cannot  look  into  our  Journals ; 
they  look  into  their  own  decisions  and  tell  us  their 
opinions  on  the  authority  of  decided  cases,  and  we 
hold  that  to  be  a  great  help  and  guide  to  us.  A  strong 
groimd  might  be  laid  for  holding  a  decision  not  to  be 
law.  The  case  of  Fitzray  v.  GwiWm  (c),  was  for 
some  years  reckoned  bad  law,  yet  it  was  never 
actually  overruled;  and  the  same  remark  may  be  made 
on  the  case  of  Carbett  v.  Poelnitz  (d).  What  is  that 
but  saying  that,  now  and  then,  a  wrong  decision  is 
made  and  then  is  set  right,  a  proposition  very  difie^ 
ent  from  saying  there  is  a  current  of  decisions  all  one 
way,  a  uniform  course  of  decisions  without  any  one 
exception.  We  cannot  say  there  is  any  conflict  of 
cases  here. 

The  judgment  of  the  Court  of  Exchequer  Chamber 
was  affirmed,  without  costs. 

(c)  1  Term  Rep.  153. 

(ei)  I  Term  Rep.  5.  vide  Marshall  v.  RMon^  8  Term  Rep.  545. 
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APPEAL  1835. 

FROM   THE   COURT   OP   SESSION.  P"  ^'  ^'  ^^* 

The  Provost,  Magistrates,   and  Town-1 

Council  of  the  Royal  Burgh  of  Dun-  \ Appellants. 

BAR J 

Her  Grrace  Mary,  Duchess-Dowager  of! 

RoxBUROHE,  and  Others,  LsjoAwBrd^ Respondents, 
Heritors  of  the  Parish  of  Dunbar.      J 

In  a  parish  comprising  a  borough  and  a  district  of  land,  the    Maintenance 
management  and  maintenance  of  the  poor  in  the  landward    ^^^^  ^^' 
district  cannot  be  separate  from  the  management  and  main-    ^^  statutct, 
tenance  of  the  poor  in  the  borough,  but  the  poor  of  both  Force  ofUioge. 
must  be  regarded  as  the  poor  of  one  parish,  and  indiscrimi- 
nately entitled  to  aid  from  the  parish  funds. 

Long  usage  is  of  no  avail  against  plain  statutory  enactments, 
and  it  can  be  binding  on  parties  only  as  the  interpreter  of 
a  doubtful  law,  and  as  affording  a  cotemporaneous  exposi* 
tion.  Where  a  statute,  expressive  as  to  some  points,  is 
silent  as  to  others,  usage  may  well  supply  the  defect,  if  not 
inconsistent  with  express  directions  of  the  statute* 

jLHE  general  question  in  this  appeal  was,  whether 
in  a  parish,  comprising  a  town  and  lands  of  large 
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1835.      extent,  the  poor  in  the  landward  district  could  be  dis- 

Mri^trates  j^^^^^  f^^™  *^^  P^^^  ^^  ^^®  town,  for  the  purpose  of 
of  DuK BAR   their  maintenance,  and  the  town  funds  be  made  ex* 
DiicheM  of   clusively  liable  to  maintain  the  poor  residing  within 
RoxBUhOHE.  tjje  town. — It  appeared  from  the  pleadings,  that  the 
parish  of  Dunbar,  in  the  county  of  Haddington,  ccm- 
sists  of  an  extensive  district,  having  situated  therein 
the  royal  burgh  of  Dunbar.     The  valuation  of  the 
landward  part  of  the  parish  is  16,993/.  (Scots),  the 
burgh  or  municipality  being  proprietor  of  land  valued 
at  30  L  (Scots),  exclusive  of  the  royalty.  The  total  po- 
pulation of  the  parish  was  found,  by  a  census  taken  by 
the  incumbent  thereof  in  1822,  to  be  4,945,  of  which 
number,  3267  resided  within  the  burgh,  and  1678  in 
the  landward  district.     The  parties  to  the  appeal  had, 
in  the  first  proceedings  taken  by  them,  differed  io 
their  statements  of  the  number  of  poor  in  the  town  and 
country  part  of  the  parish,  the  Respondents  stating, 
that  there  were  70  within  the  town  and   29  in  the 
country,  while  the  Appellants  insisted  that  the  poor 
amounted  altogether  only  to  80,  and  that  52  of  them 
resided  in  or  belonged  to  the  landward  district,  and 
28  only  belonged  to  the  burgh;   but  a  committee 
appointed  by  joint  consent  in  1834,  for  the  purpose  of 
ascertaining  the  exact  number  of  poor  in  the  whole 
parish,  and  the  proportions  in  town  and  country,  with 
a  view  to  this  appeal,  reported  that,  "103   persons 
were  then  on  the  regular  list  of  poor,  receiving  aid 
from  the  poor's  fund  of  the  parish,  86  of  whom  were 
settled  within  the  burgh,  and  17  in  the  landward  dis- 
trict, but  of  those  within  the  burgh  some  were  decayed 
or  unemployed  farmers'  servants.     Fifty  of  the  whde 
number  were  bom  and  brought  up  in  the  burgh,  IQ 
in  the  landward  district,  and  the  remaining:  43  came 
from  othet  parishes."     The  population   of  Dunbar 
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being  chiefly  seafaring  persons  subject  to  various  casu-        i835. 
alties,  the  number  of  the   poor  there  is  necessarily    ./T' 
greater  than  among  an  agricultural  population  of  the    of  Dunbar 
same  extent;    and    that  circumstance,  together  with    Duchess  of 
the  recent  breaking  up  and  abandonment  of  a  cotton   Roxburohe. 
manufactory  in  the  town,  by  which  several  persons 
who  had  come  thither  from  other  places,  were  put 
out  of  employment  and  dispersed  through  the  town, 
increased  considerably  the  disproportion  between  the 
town  poor  and  the  landward  poor.     The  funds  for  the 
maintenance  of  the  whole  poor,  both  of  the  burgh  and 
landward  district,  under  the  administration  of  the  kirk- 
session,  consist  partly  of  a  small  charitable  donation, 
of  collections  at  the  church-door,  and  incidents  at 
marriages,  baptisms   and   funerals ;    but  the  greater 
part  is  supplied  by  assessments  voted  by  the  heritors 
or  owners  of  the  land  and  their  tenants,  and  by  con- 
tributions from  the  town,  in  definite  proportions  of 
five-sixths  from  the  heritors,  for  which  they  assess 
themselves,  and  one-sixth  from  the  town  or  commu- 
nity of  Dunbar,  in  the  name  of  cess,  poor  rates  and 
other  burdens    from  traders  and  proprietors  within 
the  burgh. 

In  the  year  1823  the  heritors  objected  to  that  mode 
of  assessment  as  laying  an  unequal  and  unjust  burden 
on  the  landward  part  of  the  parish ;  and  in  1824  they 
came  to  a  resolution  that  in  future  distinct  assess- 
ments should  be  made  for  the  burgh  poor  and  the 
country  poor,  and  levied  from  the  burgh  and  from 
the  heritors  in  the  landward  district  separately,  so  that 
each  should  support  its  own  poor.  The  provost  and 
town-council  objected  to  the  proposed  alteration,  and 
after  several  attempts  at  a  compromise,  from  1824  to 
1830,  the  heritors  raised  an  action  against  the  provost, 
magistrates  and  members  of  the  town-council,  and  also 
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1855.  against  the  members  of  the  kirk-session  of  the  parish, 
Mniiutrates  ^  joi^t  administrators,  with  the  heritors,  of  the  poor  s 
of  DuNBAE  funds.  They  stated,  in  their  summons,  that  by  the 
Duchess  of  Statute  of  1579,  Cap.  74  (the  foundation  of  poor  laws  iu 
RoiBUROHE.  Scotland),  "  for  punishment  of  strong  and  idle  beggars 
and  relief  of  the  poor  and  impotent,"  it  is  ordained, 
"that  the  provosts  and  baillies  of  ilk  borough  and 
town,  and  the  justice  constitute  by  the  King's  com- 
mission in  every  parish  to  landwart,  shall  (within  the 
time  mentioned)  take  inquisition  of  all  aged,  poor, 
impotent  and  decayed  persons,  bom  within  that  parish, 
or  who  were  dwelling  and  had  their  most  common 
resort  in  the  said  parish  the  last  seven  years,  &c^ 
and  upon  the  said  inquisition  shall  make  one  register 
book,  containing  their  names  and  surnames,  to  remain 
with  the  provosts  and  baillies  within  borough,  and 
with  the  justice  in  every  parish  to  landwart,  &c. ;  all 
poor  people  within  forty  days  to  repair  to  their  own 
parishes;  and  the  said  space  of  forty  days  being 
bypast,  that  then  the  provosts  and  baillies  within  bo- 
roughs, and  the  judge  constitute  by  the  King's  com- 
mission in  ilk  parish  to  landwart,  make  a  catalogue 
of  the  names  of  the  said  poor  people,  inquire  the  men 
and  women  where  they  were  bom,  and  thereupon, 
according  to  the  number,  to  consider  what  their  needful 
sustentation  will  extend  to  every  oulk ;  and  then,  hj 
the  good  discretions  of  the  said  provosts,  baillies  and 
judges  in  the  parishes  to  landwart,  and  such  as  ihej 
shall  call  to  them  to  that  effect,  to  tax  and  stent  the 
whole  inhabitants  within  the  parish,  according  to  the 
estimation  of  their  substance,  without  exception  of 
persons,  to  such  oulklie  charge  and  contribution  88 
shall  be  thought  expedient  and  sufficient  to  sustain 
the  said  poor  people ;  and  the  names  of  the  inha- 
bitants stented,  togetlier  with  their  taxation,  to  be 
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likewise  registrate ;  and  that,  at  their  discretion,  they       1835. 
appoint  overseers  and  collectors  in  every  burgh  town    j^^^^^^i^^ 
and  parish,  for  collecting  and  receiving  of  the  said   o**  Dunbar 
oulklie  portion,  who  shall  receive  the  same,  and  deliver   Duchess  of 
80  much  thereof  to  the  said  poor  people,  and  in  such   ^*»"»<*"«- 
manner  as  the  said  provost  and  baillies  within  borough, 
and  judges  in  the  parish  to  landwart,  respective,  shall 
ordain  and  command,  &c. ;  and  at  the  end  of  the  year, 
that  the  taxation  and  stent-roU  be  always  made  of 
new,  for  the  alteration  that  may  be  through  death,  or 
by  increase  or  diminution  of  men's  goods  and  sub- 
stance."  That,  by  subsequent  statutes,  the  powers  pre- 
viously committed  to  the  judges  in  parishes  to  land- 
wart were  transferred  to  the  heritors  and  kirk-session. 
That,  by  proclamation  of  William  and  Mary,  11th 
August  1692,  "  the  heritors,  minister  and  elders  of 
every  parish  are  required  to  meet  on  the  second  Tues- 
day of  September  next,  at  their  parish  kirk,  and  there 
to  make  lists  of  all  the  poor  within  their  parish,  and 
to  cast  up  the  quota  of  what  may  entertain  them, 
according  to  their  respective  need;  and  to  cast  the 
said  quota,  the  one-half  upon  the  heritors,  and  the 
other  half  upon  the  householders  of  the  parish,  &c. ; 
and  the  lieges  are  charged  to  apprehend  beggars, 
and  forthwith  to  carry  them  to  the  principal  heritor 
of  the  parish  where  they  were  apprehended,  if  it  be  in 
landward,  and  to  one  of  the  baillies  in  towns."     That 
by  proclamation,  29th  August  1693,  their  Majesties 
*•  require  and  command  the  magistrates  of  our  burghs 
royal  to  meet  and  stent  themselves,  conform  to  such 
order  and  custom  used  and  wont,  in  laying  on  stents, 
annuities  or  other  public  burdens,  in  the  respective 
burgh,  as  may  be  most  effectual  to  reach  all  the  inha- 
bitants ;  and  the  heritors  of  the  several  vacant  parishes 
likewise  to  meet  and  stent  themselves  for  the  main- 
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1 835.       tenance  of  their  said  respective  poor,  and  to  appoint  the 
xMam»tratc8    Ingathering,  uplifting  and  applying  of  the  same  for  the 
of  Dunbar    uses  foresaid,  sicklike  and  in  the  same  manner  as  the 
Durhess  of    heritors  and  elders  are  appointed  by  our  former  procla- 
RoxBDRGHE.  mation.    And  for  preventing  of  any  question  that  may 
arise  betwixt  the  heritors  and  kirk-session  in  the  several 
parishes  of  this  kingdom,  about  the  quota  of  the  col- 
lections at  the  church  doors,   and  otherwise,  to  be 
made  by  the  said  session,  to  be  paid  in  to  the  heriton 
for  the  end  aforesaid,  we  do  hereby,  with  advice  fore- 
said, determine  the  same  to  be  half  of  the  said  collec- 
tions."    That  by  proclamation  of  King  William,  3d 
March  1698,  it  is  further  provided,  that  **  because 
there  may  some  questions  arise  in  putting  the  said  Acts 
in  execution,  for  which  there  can  be  no  general  rule  set 
down,  power  and  warrant  are  given  to  the  ministeis 
and  elders  of  each  parish,  with  advice  of  the  heritors, 
to  decide  and  determine  all  questions  that  may  arise 
in  the  respective  parishes,  in  relation  to  the  ordering 
and  disposing  of  the  poor,  in  so  far  as  it  is  not  deter- 
mined by  the  laws  and  Acts  of  Parliament."     That 
the  foresiiid  proclamations  were  confirmed  by  Acts  of 
Parliament,  and  that  these  different  enactments  draw 
a  distinct  separation,  as  to  the  assessment  and  man- 
agement of  the  funds,  betwixt  burghs  and  parishes  to 
landward,  giving  the  whole  power  and  management, 
in  the  one  case  to  the  provost  and  magistrates,  and  'm 
the  other  to  the  Judges,  in  whose  place  are  now  sub- 
stituted the  heritors  and  kirk-session ;  and  they  are 
quite  inconsistent  with  the  supposition,  that  in  any 
parish  the  provost  and  magistrates,  and  the  Judges, 
were  to  be  conjoined  in  assessing  or  distributing  the 
funds.     That,  consequently,  in  the  case  of  a  bui^gh 
situated  in  a  landward  parish,  the  provost  and  magis- 
trates have,  by  law,  the  sole  charge  of  the  poor  of  the 
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burgh,  while  the  Judges  have  the  sole  charge  of  the  1 835. 
assessment  and  management  for  the  poor  of  the  land-  mT^'T^^ 
ward  district,  &c.  That  an  agreement,  alleged  to  o^  Dunbar 
have  been  entered  into  in  1724,  according  to  which  Duchess  of 
the  assessments  for  the  poor  have  been  made,  was  of  ^*»"*ohe. 
the  following  import :  "  It  is  agreed  by  the  heriJ;or8 
that  for  making  foresaid  sum  (120  L)  effectual  for 
maintaining  the  poor  of  the  town  and  parish  of  Dun- 
bar, five  sixth-parts  of  the  said  sum  shall  be  paid  by 
the  heritors  and  tenants  of  the  country  part  of  the 
parish,  and  one-sixth  part  by  the  town  of  Dunbar  and 
the  community  thereof,  and  that  for  one  year  alle- 
narly ;  and  that  this  agreement  be  binding  no  longer, 
or  be  a  precedent  any  manner  of  way  for  the  future/' 
That,  admitting  the  genuineness  of  this  agreement, 
still  it  did  not  continue  or  purport  to  continue  in 
force  more  than  the  year,  and  the  mode  of  assessment 
contained  in  it  was  unequal  and  contrary  to  law,  inas- 
much as  the  whole  mhabitants  of  a  parish  must  con- 
tribute to  the  support  of  the  poor  equally  according 
to  their  substance,  whatever  usage  to  the  contrary 
may  have  prevailed.  That,  therefore,  it  "  ought  and 
should  be  found  and  declared  by  decree  of  the  Lords 
of  our  Council  and  Session,  that  the  management  and 
maintenance  of  the  poor  of  the  landward  district,  and 
of  the  burgh,  are  separate  and  distinct,  and  that  the 
pursuers,  as  heritors  of  the  landward  district,  with 
their  tenants,  and  other  inhabitants  thereof,  are  not 
liable  for  the  support  of  the  poor  of  the  burgh,  but 
for  that  of  the  poor  resident  within  the  landward  dis^ 
trict  allenarly ;  and  the  said  provost,  magistrates  and 
council,  as  representing  the  community  of  the  said 
burgh  of  Dunbar,  ought  and  should  be  decerned  and 
ordained,  by  decree  foresaid,  to  sustain  and  manage 
the  poor  of  the  said  burgh  according  to  law.     Or 
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1835.      othemv'ise,  in  the  event  of  the  pursuers  failing  in  the 
mT^IIZ^-^    above  conclusion  of  their  action,  then  in  that  case  it 
of  DuKBAs   ought  and  should  be  found  and  declared,  by  decree 
Duchess  of    foresaid,  that  the  power  of  taking  up  the  lists  of  the 
RoxBURGBE.  aggregate   poor,    determining    the  assessments  and 
mai^aging  the  funds,  belongs  to  the  meeting  €i  heri- 
toi's,  provost,  minister  and  elders ;  and  that  the  assess* 
ments  to  be  imposed  for  the  support  of  the  aggregate 
poor  shall  be  laid  on  the  whole  inhabitants  of  the 
parish  equally,   whether  in  buigh  or  to  landward, 
according  to  the  estimation  of  their  substance,  with 
out  exception  of  persons." 

The  Appellants,  in  answer  to  the  allegations  in  the 
summons,  insisted  that  it  had  never  been  the  practice, 
in  the  parish  of  Dunbar,  to  separate  the  poor  into  two 
classes,  viz.  the  poor  residing  within  the  landward 
district,  and  the  poor  resident  within  the  burgh,  or  to 
hold  the  heritors,  tenants  and  other  inhabitants  of 
the  landward  district,  liable  only  for  the  support  of 
the  poor  resident  within  that  district,  or  to  liberate 
them,  in  any  degree,  from  an  universal  liability^  along 
with  the  other  parishioners,  for  the  poor  of  the  whole 
parish.  It  had,  on  the  contrary,  been  the  invariable 
practice,  for  more  than  a  century  back,  to  have  but 
one  assessment  for  the  entire  parish,  leviable  on  the 
general  body  of  the  parishioners,  and  distributable 
among  the  whole  poor  of  the  parish,  whether  in  burgh 
or  to  landward,  without  distinction  of  persons,  and  on 
a  principle  of  the  most  perfect  equality.  They  ad- 
mitted that  for  the  more  convenient  levying  of  thi« 
assessment,  a  distinction  had  so  far  existed  between 
the  burgh  and  landward  districts,  that  the  aggregate 
assessment  laid  upon  the  parish  had  been  raised  in 
distinct  proportions  from  these  two  districts;  the 
burgh,  for  more  than  a  century  back,  pajing  one- 
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sixth  of  the  entire  assessment,  and  the  landward  dis-       1835. 
trict  taking  the  burden  of  the  remaining  five-sixths.    ^^  strates 
They  stated  their  belief  that  this  arrangement,  in  its    of  Dun  bar 
origin,  had  been  founded  on  a  comparison  of  the  real    Duchess  of 
or  valued  rent  of  the  two  portions  of  the  parish.     It   Rox»w*o"«' 
was,  in  1724,  as  it  had  been  on  other  previous  occa- 
sions, made  matter  of  positive  contract.    And  as  there 
had  been  no  interruption  or  challenge  of  the  arrange- 
ment, from  1724  down  to  the  present  day,  it  had  been 
universally  recognised  and  acted  upon  in  the  parish* 
as  the  regula  regulans  in  levying  the  parochial  assess- 
ment.    Moreover,  so  far  as  the  proper  town  poor  were 
concerned,  the  burden  on  the  parish  was  lessened, 
there  having  been,  so  far  back  as  1753,  specially  mor- 
tified in  favour  of  the  poor  within  burgh,  a  sum  of 
1,500  merks  Scots.     A  settlement  to  this  effect  was 
duly  executed  by  one  Jane  Binning,  in  March  1763 
and  stood  recorded  in  the  burgh  books.     The  session 
and  heritors  annually  intromitted  with  the  interest 
accruing  on  this  investment,  and  they  applied  this 
fund,  as  well  as  another  derived  from  the  burgh  mort- 
doths,  for  the  general  behoof  of  the  whole  poor  of  the 
parish.     Besides  the  resident  poor  of  the  parish,  there 
was  a  great  number  of  stranger  poor,  to  whom  occa- 
sional aid  was  required  to  be  given.    There  never  had 
been  but  one  assessment  in  the  parish  in  name  of 
poor's  rate,  and  there  never  had  been  a  separation  of 
that  assessment  into  two  distinct  funds,  one  applicable 
to  the  landward  district,  and  the  other  to  the  burgh ; 
nor  a  separation  of  the  pauper  population  into  two 
distinct  classes  of  landward  and  burgh  poor.     On  the 
contrary,  the  fund  raised  within  the  parish  for  support 
of  the  poor  had  invariably  been  levied  and  dealt  with 
as  one  indivisible  parish  fund,  in  reference  to  which, 
the  whole  poor  of  the  entire  parish,  whether  within 
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1835.  burgh  or  to  landward,  had  been  admitted  to  equal 
Magistrates  ^S^^  5  and  from  which  no  class  of  that  poor  had  ever 
ot'DvhBAR  been  excluded,  in  respect  of  a  supposed  preferable 
Ducheis  of    right  in  any  other  class. 

Before  the  cause  was  prepared  for  debate,  another 
action,  involving  similar  questions  in  regard  to  the 
royal  burgh  of  Lanark,  had  come  before  the  second 
division  of  the  court  of  session,  (in  which  division 
this  action  also  was  pending,)  and  their  lordships  of 
that  division  had  ordered  the  opinions  of  the  other 
judges  to  be  taken  thereon.  Their  opinions  were 
accordingly  taken  in  that  case,  and  afterwards  in  thi», 
six  (a)  of  them  giving  substantially  the  same  opinion 
in  both  cases,  viz.,  that  there  can  be  but  one  list  or 
roll  of  poor  in  any  parish,  whether  entirely  burghal 
and  entirely  landward,  or  partly  burghal  and  partly 
landward ;  and  that  there  cannot  be  two  lists  or  rolls, 
one  of  burgh  poor  and  the  other  of  country  poor ;  but 
that  they  are  all  indiscriminately  the  poor  of  the 
parish,  and  entitled  to  relief  out  of  the  whole  funds  of 
the  parish.  That  as  there  is  no  rule  laid  down  by 
any  of  the  acts  for  mixed  parishes,  partly  landward 
and  partly  burghal,  each  parish  of  that  description 
ought  to  continue  to  follow  the  rule  of  assessment 
used  and  wont ;  and  therefore  as  there  has  bc«n  a 
rule  acted  upon  in  the  parish  of  Dunbar  for  a  great 
length  of  time,  they  were  of  opinion  that  that  rule  of 
assessment  ought  to  be  continued. 

Three  of  the  judges  (i),  on  the  other  hand,  were 
of  opinion,  that  the  management  and  maintenance 
of  the  poor  in  the  royal  burgh  and  in  the  land- 
ward district,  were  separate  and  distinct,   under  the 

(a)  The  Lord  President,  Lords  Balgray,  Gillies,  Corehouse,  Ful- 
lerton,  and  Moncrief. 

(b)  Lords  Craigic,  Mcdwyn,  and  ^lackcnzic. 
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control  of  the  magistrates  in  the  one,  and  the  heritors       t835. 
and  kirk -session  in  the  other;  and  that  the  assess-    m    gtratcs 
ment  was  leviable  according  to  totally  different  rules,   of  Dunbar 
as  specifically  laid  down  in  the  statutes  for  burghs  and    Duchess  of 
landward  parishes  respectively.  Roxburoih. 

The  two  causes  came  to  be  finally  advised  by  the 
«»econd  division  on  the  4th  of  July  1833,  when  their 
lordships  of  that  division  (c),  four  in  number,  unani- 

(c)  Lord  Justice  Clerk  expressed  his  opinion  to  this  effect: — 
Six  of  the  consulted  Judges  are  of  opinion,  that  the  usage  ought  to 
Bx  the  rule  of  assessment  in  the  burghs  of  Lanark  and  Dunbar. 
The  other  three  Judges  who  were  consulted,  have  delivered  a  dif- 
ferent opinion,  founded  entirely  upon  the  interpretation  of  the 
statutes  which  ordain  an  assessment  for  the  maintenance  of  the 
poor.  With  these  conflicting  opinions  before  me,  I  have  given 
the  point  the  fullest  consideration ;  and,  after  having  weighed  all 
the  arguments  for  and  against,  I  must  confess  that  my  opinion 
coinddes  with  that  of  the  minority.  I  cannot  discover  on  what 
piinciple  usage  can  or  ought  to  be  introduced  as  the  rule  of  the 
assessment.  The  provision  for  the  poor,  and  the  powers  to  impose 
the  assessment,  are  the  mere  creations  of  statute.  There  is  here 
no  case  of  very  ancient  usage.  But  although  the  usage  had  been 
long  and  inveterate,  I  can  see  no  ground  for  deciding  that  it  is  to 
be  imperative  or  binding  on  the  parties  liable  to  an  assessment. 
The  usage  may  continue  from  generation  to  generation — the 
country  may  not  complain  of  the  usage,  and  the  assessment  may 
be  imposed  and  levied  for  a  long  time  undisturbed — but  when  any 
one  becomes  refractory,  and  calls  in  question  the  right  or  mode  of 
assessment,  we  must  recur  to  the  statute.  In  my  view  of  the 
question,  usage,  however  continuous,  establishes  no  nght.  In  this 
state  of  matters  we  are  driven  back  to  consider  the  question.  What 
is  the  state  of  the  law  under  the  statute,  with  regard  to  a  mixed 
|>arish  ?  The  enactments  relate  to  two  different  sets  of  poor,  and 
to  two  distinct  localities,  a  royal  burgh,  and  a  parish  to  landward. 
Id  the  case  of  a  burgh,  the  rule  applies  to  every  burgh  which  has 
a  provost  and  magistrates.  This  is  the  clear  provision  of  the  Act 
1579.  That  Act,  as  well  as  the  proclamations,  are  recited  in  the 
statute  of  1698 ;  and  in  truth  the  Act  1579  ^^  ^^^  ^^T  origin  and 
basis  of  our  system  of  poor  laws ;  it  lays  down  a  clear  code  of 
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1835.       mously  concurring  with  the  minority  of  the  consulted 

Mapstrates    Judges,  the  following    interlocutor  was  accordingly 

of  Dunbar    pronouuced  : — "  The  Lords  having  resumed  consider- 

Duchess  of    ation  of  this  cause,  with  the  opinions  of  the  consulted 

BuaouE.  j^Jggg^  decern  and  declare  in  terms  of  the  first  cou- 

clusion  of  the  pursuers'  libel,  and  remit  to  the  Lord 

Ordinary  to  proceed  accordingly." 

regulations,  both  for  the  burghs  and  the  landv^ard  parishes.    The 
burghs  are  those  wliich  have  a  provost  and  magistrates^  no  matter 
how  many  parishes  they  are  divided  into.    A  distinct  mode  of 
assessment  for  the  poor  is  provided  by  it.    It  provides  how  the  lilts 
are  to  be  made  up --it  contains  certain  regulations  as  to  begging— 
and  it  clearly  defines  the  management  by  the  magistrates.    As  to 
a  parish  to  landward,  the  Act  confides  the  power  of  assessment  to 
a  Judge  constituted  by  the  King's  commission.     But  this  was  after- 
wards so  far  altered,  that  the  powers  and  duty  of  the  Judge  were 
devolved  on  the  heritors  and  kirk-session  by  1597  and  1673.    Thei 
again  we  have,  on  the  one  hand,  the  proclamation  of  169V,  bj 
which  the  heritors  and  kirk -session  of  landward  parishes  are  to 
assess  themselves  for  the  support  of  the  poor ;  and  on  the  other 
handy  the  proclamation  of  1693,  by  which  the  magistrates  of  the 
burghs  are  empowered  and  required  to  impose  the  assessment 
So  that  it  appears  to  me  there  is  a  clear  distinction  between  the 
poor  themselves,  the  assessments,  the  management  of  the  fiindi^ 
and  the  provisions  for  the  maintenance  of  the  poor.     With  regard 
to  the  burghs,  the  rule  extends  to  all  royal  burghs,  whether  thej 
have  any  landward  territory  or  not,  although  it  is  not  so  with  die 
burghs  of  barony,  which  are  in  this  question  to  be  treated  as  vil» 
lages.    There  is  no  express  notice  in  the  statutes  or  proclamatiooi 
of,  nor  are  there  any  provisions  for,  mixed  parishes.     They  apply 
to  the  poor  of  the  burgh  and  the  poor  of  the  landward  parishes 
respectively.     To  me  it  is  plain,  that  they  lay  down  two  system 
of  management  which  are  quite  distinct.     When  a  usage  has  bees 
established,  it  may  be  convenient  to  follow  it ;  but  whenever  s 
question  is  stirred  as  to  the  matter  of  right,  we  must  give  effect  to 
the  law  as  we  find  it.     We  must,  in  this  case,  sten*  by  the  law  ai 
we  find  it  in  tlie  statutes  and  proclamations.     I  am  of  opinion  with 
the  minority,  and  would  propose  in  regard  to  Dunbar  to  find  is 
terms  of  the  first  conclusion  of  the  declarator. 

Lords  Meadowbank,  Cringletie,  and  Glenlec,  concurred. 
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The  appeal  was  from  that  interlocutor.  1835. 

Magistraim 

The  Solicitor-General  (Sir  William  Follett)  and  Mr.    of  Dunbak 
Murray  for  the  Appellants : —  DucheM  of 

The  law  of  Scotland  relative  to  the  maintenance  of  »^*""»«"«- 
the  poor,  proceeded  entirely  upon  a  parochial  system, 
the  whole  poor  within  each  parish  fonning  one  class, 
to  be  provided  for  indiscriminately  out  of  the  whole 
funds  of  the  parish ;  and  there  is  nothing  in  the 
statutory  enactments,  upon  which  alone  the  poor-law 
is  founded,  either  in  ordinary  construction,  or  as  they 
have  been  explained  by  usage,  which  sanctions,  in 
any  case,  the  division  of  the  poor  of  one  parish  into 
separate  and  distinct  territorial  classes, — such  as  the 
burgh  poor  and  the  landward  poor  in  the  case  of  a 
parish  partly  bui^hal,  and  partly  landward, — or  autho- 
rizes the  formation  of  a  separate  list  or  roll  of  paupers 
to  be  made  up  with  reference  to  such  territorial 
division,  or  directs  provision  to  be  made  for  their  main- 
tenance out  of  distinct  and  separate  funds. 

While  the  immediate  administration  of  the  poor- 
laws  is  entrusted  to  the  magistrates  of  royal  burghs 
in  parishes  entirely  burghal,  and  to  the  heritors  and 
kirk-session  in  parishes  entirely  landward,  the  sepa- 
rate powers  thus  conferred  upon  the  magistrates  of 
royal  burghs,  on  the  one  hand,  and  the  heritors  and 
kirk-session  on  the  other,  even  if  understood  to  be 
conferred  in  the  case  of  a  parish  partly  burghal  and 
partly  landward,  ought  not  to  disturb  the  primary 
principle  of  the  poor  law  system,  namely,  that  it  de- 
pends upon  a  parochial  arrangement ;  and  there  is  no 
necessity,  still  less  ground  or  authority, — even  assum- 
ing such  separate  jurisdiction  within  the  same  parish, 
— for  establishing  two   separate  lists  of  poor,  to  be 
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1835.       separately  provided  for  out  of  separate  and  indepen- 
M^S^e.     dent  funds. 

of  Dunbar        The  case  of  Peterhead,  decided  upon  appeal  to  this 
Duchetis  of    House  in  1802,  is  applicable  to  this  question.     In  that 
RoxBuaoHE.   Q^Q^  where  out  of  a  population  of  4,371  persons,  about 
three-fourths  resided  in  the  town,  the  other  fourth 
being  resident  in  the  landward  part  of  the  parish,  a 
question  arose  as  to  how  the  burden  of  building  the 
church  should  be  borne  by  the  heritors,  upon  whom 
generally  that  burden  is  imposed  by  the  law  of  Scot- 
land.    The  Court  of  Session  gave  effect  to  the  argu- 
ment, that  the  eixpense  of  building  that  part  of  the 
church,  which  was  necessary  for  accommodating  the 
landward  part  of  the  parish,  should  be  seperately  de- 
frayed by  the  heritors  in  proportion  to  their  valued 
rents,  and  that  the  expense  of  building  that  part  of  the 
church  necessary  for  accommodating  the  town  should 
be  defrayed  by  the  fuars  and  proprietors  of  houses 
within  the  town  according  to  their  real  rents.     This 
House  reversed  that  judgment  of  the  Court  of  Session, 
and  declared  that  the  charge  of  building  the  church  was 
a  parochial  duty,  which  ought  to  be  borne  by  all  the 
owners  of  lands  and  houses  in  proportion  to  their  real 
rents.     And  Lord  Chancellor  Eldon,  in  moving  that 
judgment  of  reversal,  observed,  that  "  the  expense  of 
building  or  repairing  a  parish  church  was  a  parochial 
burden,  which  ought  to  fall  on  the  property  of  the 
parish,  and  should  not  be  regulated  by  reference  to  the 
population  in  different  parts  of  the  same  parish."    That 
case  presented  a  very  plausible  ground  for  apportion- 
ing the  burdens  of  the  parish  according  to  the  popu* 
lation,  yet  it  was  there  held,  that  the  relative  extent 
of  population  gave  no  rule.     No  absolute  rule  having 
been  laid  down  by  any  statutory  enactment  for  the 
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case  of  a  parish  partly  burghal  and  partly  landward,        1835. 
and  a  rule  of  assessment  having  existed  in  this  parish    Majtistrates 
of  Dunbar  for  more  than  a  century,  there  is  no  reason    of  Dunbar. 
to  disturb  such  a  rule  of  assessment,  as  regards  its    Duchess  of 
principle  at  least,  far  less  to  introduce  a  rule  which    Ro*»»^»<^«E' 
has  never  been  recognised  in  this  or  any  other  parish, 
making  different  portions  of  the  parish  liable  for  the 
support  of  the  poor,  in  proportion  to  the  population, 
or  to  the  number  of  paupers  in  each  of  those  districts 
respectively. 

Dr.  Lushington  and    Mr.  Keay   fgr   the   Respon- 
dents : — Compulsory  assessments  for  the  support  of 
the  poor  rest  entirely  on  statutory  enactment,  and 
can  neither  be  extended  beyond  nor  exercised  dif- 
ferently from  what  is  prescribed  by  the  statutes  and 
ratified  proclamations.     By  these   statutes  and  pro- 
clamations, the  management  and  maintenance  of  the 
poor  of  royal  burghs  is  totally  distinct  and  separate 
from  that  of  the  landward  portion  of  the  parish  in 
which  the  burgh  is  situated.     Express  provision  is 
thereby  made  for  the  maintenance  and  management 
of  the  poor  of  all  royal  burghs  under  the  exclusive 
jurisdiction  of  their  own  magistrates,  separately  and 
distinctly,  without  reference  to  any  landward  district 
not  within  the  burgh.     Express  provision  is  thereby 
in    like  manner  made    for    the    separate   mainten- 
ance   and    management    of    the    poor  of  landward 
parishes  having  a  royal  burgh  situated  therein,  under 
the  exclusive  jurisdiction  of  the  heritors  and  kirk- 
session  thereof,  independent  of  such  burgh.     A  con- 
joint management  and  system  of  maintenance  of  the 
poor  of  the  landward  district  and  royal  burgh  is  not 
only  unsanctioned  by  the  statutes  and  proclamations, 
but  cannot  be  carried  into  effect  without  a  direct  and 
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1835.  open  violation  of  all  their  most  important  provisions. 
Magistrates  While  the  system  for  the  support  of  the  poor  is,  in 
ot  DuMBAa  so  far  as  regards  the  landward  parts  of  the  country, 
Duchess  of  parochial,  in  so  far  as  regards  the  royal  burghs  it 
is  strictly  and  exclusively  burghal  in  all  its  parts, — its 
machinery,  its  rules  of  assessment,  and  its  extent; 
on  the  one  hand  extending  over  the  whole  buigh, 
although  containing  several  separate  parishes,  and  on 
the  other,  limited  to  the  bounds  of  the  bui^h  whea 
situated  within  a  parish.  The  landward  districts  of 
parishes  containing  royal  burghs  are  included  under 
the  provisions  /n  the  statutes  regarding  landward 
parishes,  the  royal  burghs  being  excerpted  therefrom, 
and  erected  into  separate  districts  relative  to  the 
poor,  under  a  management  peculiar  to  themselves, 
and  exclusive  of  the  landward  parish.  The  case  of 
Peterhead  has  no  application  here.  That  was  not 
a  royal  burgh,  but  a  burgh  of  barony,  which  is  to  be 
deemed  equally  landward  with  the  rest  of  the  pariah 
in  which  it  is  situated. 

There  is  no  general  consuetude  to  affect  the  con- 
struction of  the  statutes  as  to  this  matter,  and  no 
length  of  usage  in  a  particular  place  can  prevent  the 
heritors  and  kirk-session  of  a  parish,  or  the  magis- 
trates of  a  burgh,  from  reverting  even  from  one  l€^ 
mode  of  assessing  for  and  maintaining  the  poor  to 
another;  and  still  less  can  it  prevent  them  from 
turning  from  an  illegal  mode  to  one  sanctioned  by 
law :  Dick  v.  Fleshers  of  Stirling  (d).  The  practioe 
in  Dunbar,  originally  adopted  as  matter  of  special 
agreement,  is  contrary  to  law,  and  produces  the 
greatest  inequality  and  injustice. 


April  10.  Lord  Brougham : — ^The  parish  of  Dunbar,  which 

((/)  5  Shaw  k  D.  268. 


P> 


ON  APPEALS  AND  WHITS  OF  ERROR. 


351 


is  of  great  extent,  consists  of  the  royal  burgh  of  that 
name  and  a  country  or  landward  district.  The  popu- 
lation of  the  borough  is  about  3,200,  and  of  the  land- 
ward part  nearly  1,700.  The  management  of  the 
poor  is  admitted  to  have  been  for  above  a  century  on 
its  present  footing,  and  there  is  no  evidence  of  any 
other  kind  of  management  at  any  time.  Both  parts 
of  tlie  parish,  the  burgh  and  landward  district,  have 
been  considered  as  one,  without  any  division  or  dif- 
ference of  system  or  separation.  There  has  been  but 
one  assessment  laid  upon  the  whole  parish,  and  no 
distinction  has  been  made  of  the  poor  ^nto  two  classes 
or  parties,  the  burgh  poor  and  the  landward  poor, 
nor  has  any  separate  list  or  roll  been  ever  made 
up  of  the  two  classes.  The  one  sum  assessed 
having  been  each  time  ascertained,  the  usage  has 
been  to  distribute  it  into  two  portions,  one-sixth  to 
be  levied  in  the  burgh,  and  five-sixths  in  the  land- 
ward part  of  the  parish ;  but  when  received,  the 
whole  has  been  uniformly  treated  as  one  fund,  and 
distributed  as  such  among  the  whole  poor,  without 
any  distinction.  In  like  manner  the  kirk-door  col- 
lection has  been  one  for  the  whole  parish,  and  in  all 
questions  of  settlement  a  distinction  has  never  been 
made  between  the  two  parts  of  the  parish.  There 
is  some  discrepancy  between  the  statements  of  the 
parties  to  the  appeal  as  to  the  proportions  of  the 
poor  in  the  burgh  and  in  the  landward  part.  The 
one  states  the  burgh  poor  at  seventy  and  the  land- 
ward at  thirty,  while  the  other  gives  the  proportions 
as  sixty  to  forty.  But  it  is  clear  that  the  numbers  of 
poor  actually  residing  within  the  burgh  must  not  be 
taken  as  a  fair  criterion  of  the  proportion  of  persons 
thrown  upon  the  parish  funds  by  the  two  districts ; 
for  many  of  the  poor  who  now  live  in  the  burgh  are 
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1835.       labourers  formerly  employed  in  the  country,  while 
.^~y    '      many  of  the  persons  at  all  times  working  in  the 

Mat^istrates  *^  '  i  i  t      •  j»      i 

of  DuNDAR    country  are  resident  in  the  burgh.     It  is  accordmgly 

Duchess  of    Stated,  and  I  do  not  find  this  explicitly  denied,  that 

RoxBUBOHE.   nearly  one-half,  certainly  more  than  one-third,  of  the 

poor  residing  in  the  burgh  were  formerly  country 

labourers,  independently  of  those  who  always  lived 

in  the  burgh  while  working  in  the  landward  part. 

In  these  circumstances,  which  compose  the  whole 
facts  of  the  case,  the  Respondents,  who  are  the  heri- 
tors of  the  parish,  naturally  enough  felt  desirous,  if 
they  could,  to  shift  upon  the  burgh  the  maintenance 
of  its  own  poor,  reckoning  all  to  be  burgh  poor  who 
reside  within  its  bounds,  although  a  great  number 
of  them  belong  properly  to  the  country  district.  This 
desire  they  have  in  common  with  every  part  of 
a  district  which  has  a  population  of  varying  density, 
and  a  wealth  distributed  in  proportions  not  at  all 
relative  to  the  number  of  inhabitants.  There  are 
many  parishes  in  Scotland,  as  well  as  in  England,  in 
which  eight  or  ten  thousand  persons  are  crowded  into 
one  corner,  while  not  one  thousand  occupy  the  rest  of 
the  parish,  and  the  wealthy  part,  being  that  which  is 
thinly  peopled,  has  to  pay  by  far  the  larger  share 
towards  maintaining  all  the  paupers  that  belong  to 
the  smaller  and  poorer  district ;  and  there  is  not  one 
such  parish  which  has  not  as  good  right  as  the 
heritors  of  Dunbar  to  complain  of  the  irregularity  in 
the  distribution  of  the  burthen.  Such  complaints,  if 
listened  to  and  acted  upon  by  the  Legislature,  would 
lead  to  the  most  unjust  divisions  of  the  country* 
Indeed  they  would  soon  render  all  divisions  into 
districts  impossible.  The  question  here  is,  however, 
not  what  would  be  admissible   had  we  the  law  to 
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make  anew,  but  what  the  law  now  is;  not  what  right       i835. 
the  Dunbar  heritors  have  to  complain,  but  what  legal    ^a^j^ti^ 
redress  there  is  for  their  alleged  grievance.  of  Dumbar 

The  question  then  which  was  raised  before  the  Court  Duchess  of 
below,  and  is  now  brought  before  your  Lordships  by 
appeal,  is,  whether  or  not  the  parish  of  Dunbar  is  by 
law  divisible,  or  rather  divided,  into  two  districts, 
quoad  the  management  of  its  poor,  one  of  these  dis- 
tricts being  the  royal  burgh  under  the  magistrates, 
and  the  other  the  landward  part  under  the  minister 
and  kirk-session.  The  Court  below,  on  consultation 
of  all  its  Judges,  held  that  it  was  so  divided,  and  pro- 
nounced its  decree  to  that  effect,  the  claim  of  repeti- 
tion being  given  up  by  consent.  But  this  decision 
was  made  by  the  narrowest  majority,  and  learned 
Judges  of  great  eminence  gave  their  countenance  to 
both  the  opinions  entertained.  Upon  a  careful  con- 
sideration of  the  whole  case,  I  am  of  opinion  that  the 
judgment  of  the  smaller  number  was  right  upon  every 
principle  of  sound  construction  which  can  be  applied 
to  the  statutes,  and  upon  all  the  established  general 
views  of  law  which  can  govern  questions  of  this 
description. 

It  is  admitted,  that  there  are  no  authorities,  either 
of  text  writers  or  decided  cases,  which  caii  be  resorted 
to  for  our  guidance  in  this  question ;  we  must  attend 
to  the  statutory  enactments,  to  the  principles  which 
are  applicable  to  such  provisions  in  a  case  of  this  kind, 
and  to  the  usage  in  this  parish  as  well  as  in  almost 
all  the  rest  of  Scotland. 

It  is  most  justly  observed  by  the  Lord  Justice  Clerk, 
that  the  provisions  for  the  poor  and  the  powers  of 
assessment  for  their  relief,  are  the  mere  creations  of 
statute.  Every  thing  then  must,  in  respect  to  these 
important  matters,  turn  upon  the  statutory  enactments. 
But  I  cannot  go  along  with  his  Lordship,  when  for 
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1835.       this  reason  he  denies  that  usage,  however  long  and 

Mb  istrates  ^^v^^^^^^*  could  be  binding  and  operative  on  the 
of  DuMBAR  parties.  It  can  be  binding  and  operative  upon  the 
Duchess  of  parties  only  as  it  is  the  interpreter  of  a  doubtful  law, 
RoiBUAOHE.  j^g  affording  a  contemporary  interpretation  ;  but  it  is 
quite  plain  that,  as  against  a  plain  statutory  law,  no 
usage  is  of  any  avail.  But  this  undeniable  proposition 
supposes  the  statute  to  speak  a  language  plainly  and 
indubitably  differing  from  the  purport  of  the  usage. 
Where  the  statute,  speaking  on  some  points,  is  silent 
as  to  others,  usage  may  well  supply  the  defect,  espe- 
cially if  it  is  not  inconsistent  with  the  statutory  direc- 
tions, where  any  are  given ;  or  where  the  statute  uses 
a  language  of  doubtful  import,  the  acting  under  it  for 
a  long  course  of  years  may  well  give  an  interpretation 
to  that  obscure  meaning,  and  reduce  that  uncertaintjr 
to  a  fixed  rule,  optimus  legis  interpres  consuetudo^ 
which  is  sometimes  termed  contemporanea  expositio ; 
and  where  you  can  carry  back  the  usage  for  a  century, 
and  have  no  proof  of  a  contrary  usage  before  that  time 
you  fairly  reach  the  period  of  contemporanea  expositio. 

Let  us  now  look  to  the  statutes,  and  the  first  and 
leading  one,  on  which  all  turns,  is  the  Act  of  1579, 
cap.  74  (Scotch).  The  preamble,  referring  to  the 
older  Acts,  is  chiefly  remarkable  as  reminding  us  that 
by  those  still  earlier  provisions  all  the  arrangements 
touching  the  poor  were  of  a  parochial  nature,  an^ 
bore  immediate  and  constant  reference  to  parishes. 
No  other  boundary  of  districts  is  by  them  recognised. 
The  Act  of  1579  itself  pursues  the  same  course,  and 
regards  no  division  but  that  of  parishes,  unless  in  the 
case  of  burghs ;  that  is,  of  a  parish  or  parishes  wholly 
burghal ;  and  the  reason  why  it  specifies  this  latter 
case  and  provides  for  it  is,  not  so  much  to  deviate 
from  the  principle  of  regarding  only  parochial  boun- 
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darieSy  as  to  save  the  jurisdiction  of  magistrates  within  1835. 
their  own  peculiar  province  —  the  royal  burgh  over  MaRistrates 
which  they  preside.  Thus  the  first  enactment  relates  ^^  Dun  bar 
to  vagrants  and  sturdy  beggars,  among  whom  we  Duchess  of 
comprehend  bards ;  these  are  to  be  carried  before  the 
magistrates  in  burghs  ;  and  in  landward  parishes, 
before  justices  to  be  appointed,  or  lords  of  regality  : 
that  is,  the  magistrates  in  burghs,  and  the  justices  and 
lords  of  regality  in  landward  parishes,  are  to  punish 
the  offenders,  or  to  take  security  for  their  conduct. 
The  other  provisions  respecting  vagrants  are  to  the 
like  effect  as  regards  the  burgh  and  landward  pa- 
rishes ;  with  this  additional  circumstance,  that  they 
never  once  mention  the  burgh  magistrates  or  burgh 
jurisdiction  as  applicable  to  provisions  made  both 
touching  burgh  and  landward  parishes,  while  once 
or  twice,  probably  per  incuriamy  parish  alone  is  men- 
tioned, and  parish  jurisdiction;  although  it  seems 
plain  the  burgh  jurisdiction  must  be  supplied  for 
burgh  parishes.  This  is  only  worth  observing  as 
evincing  how  much  more  parochial  division  was  in 
contemplation  of  the  Legislature  than  any  other, 
even  where  parishes  wholly  burghal  were  in  contem- 
plation. 

The  rest  of  the  Act  is  framed  on  the  same  plan. 
Registers  or  lists  of  the  poor  are  to  be  made  by  inqui- 
sition taken  by  the  magistrates  of  each  burgh  and 
town,  and  by  the  justices  appointed  in  every  landward 
parish ;  and  the  lists  are  to  be  kept  by  the  magistrates 
in  each  burgh,  and  the  justice  in  each  landward 
parish,  and  all  the  poor  are  required  to  repair  to  the 
parish  where  they  were  bom,  and  there  settle  them- 
selves, under  pain  of  being  deemed  vagrants.  They 
are  not  to  return  to  the  burgh  or  town,  but  to  the 
parish,  because  parochial  division  is  the  thing  mainly 
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1 835.      regarded  throughout  the  Act,  and  a  burgh  may  have 

Ma  istratls  ™^^^  parishes  than  one.  Here  let  us  only  observe, 
oi  Dunbar  that  in  case  a  pauper  was  born  in  a  parish  partly 
Duchess  of  buFghal,  partly  landward,  he  complied  with  the 
RoxBURCHE.  statute,  and  escaped  the  penalty  by  resorting  to  and 
abiding  in  any  part,  burghal  or  landward,  of  the 
parish ;  but  if  he  was  bom  in  one  of  two  burgh 
parishes,  he  was  liable  to  the  penalty  if  he  resorted 
to  the  other,  though  still  he  would  be  in  the  same 
town.  The  construction  which  would  raise  a  distinc- 
tion between  the  landward  and  burgh  parts  of  the 
same  parishes,  must  admit  that  a  pauper  bom  in  the 
landward  part,  might  safely  return  to  and  settle  in  the 
burgh  part,  and  then  he  would  encumber  the  burgh 
fund,  and  so  vice  versa  of  one  bom  in  tlie  burgh 
part  of  the  parish.  Now,  if  the  division  contended 
for  by  the  argument  of  the  Respondents  has  any 
meaning  at  all,  it  is  that  the  landward  poor  should 
be  sustained  by  the  landward  part,  and  the  burgh 
poor  by  the  bui^hal  part  of  the  parish,  but  that  is 
rendered  impossible  by  this  provision  respecting  their 
several  settlements.  If  again,  to  escape  from  the  force 
of  this  consideration,  it  be  said  that  the  landward 
born  poor  must  resort  to  the  landward  parts  of  the 
parish,  and  the  burgh  bom  poor  to  the  burgh  parts, 
I  ask  what  provision  of  the  Act  hints  at  such  a  dis- 
tinction in  respect  of  settlement  ?  But  the  matter 
here  dealt  with  is  of  a  penal  nature,  and  highly  penal, 
for  vagrancy  may  terminate,  by  the  first  provision  of 
the  Act,  in  even  capital  punishment ;  therefore,  this 
provision  relating  to  settlement  must  be  most  strictly 
interpreted,  and  consequently  we  are  not  at  liberty  to 
supply  by  intendment  a  provision  which  is  not  in 
any  way  to  be  found  in  tlie  Act;  namely,  that  per5<»i8 
having  a  landward  settlement  by  birth  or  seven  years' 
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residence,  shall  go  to  the  landward  part,  and  tliose 
having  a  burgh  settlement  to  the  burgh  part;  the 
exigency  of  the  Act  is  clearly  complied  with  by  the 
party  returning  to  any  part  of  the  parish. 

To  illustrate  this  point  further,  let  us  suppose  a  pau- 
per brought  before  the  burgh  magistrates  as  a 
vagrant,  and  indicted  for  that  offence,  his  vagrancy 
consisting  in  having  continued  out  of  his  parish, 
where  he  was  bom  or  had  lived  seven  years  last  past, 
above  forty  days  after  the  proclamation ;  the  indictment 
must  follow  the  section  which  constitutes  the  absence 
a  constructive  vagrancy,  and  the  very  words  must  be 
used.  The  averment  must  be,  or  rather  must  have 
been, — for  it  could  have  happened  only  immediately 
after  the  Act  passed,  for  it  relates  to  that  period, — the 
averment  must  have  been,  that  the  defendant,  being 
bom  within  thai  parish  of  Dunbar,  and  not  having 
lived  during  seven  years  last  past  in  any  other  parish, 
and  being  a  pauper,  did  not  return  and  repair  to  the 
said  parish,  and  there  settle  himself  within  the  space 
of  forty  days  after  proclamation  made  of  a  certain  Act 
passed  in  such  a  year,  &c.  Now  if  the  pauper  had 
been  in  the  country  part  and  returned  to  the  burgh 
part,  he  must  have  been  acquitted,  for  the  material 
averment  of  the  indictment  would  be  negatived  by 
the  evidence.  No  consideration  of  burgh  or  land- 
ward would  ever  have  been  had.  The  same  may  be 
said  of  the  remaining  provisions.  The  lists  are  to  be 
made  by  the  magistrates  for  towns,  and  by  the  justices 
for  landward  parishes ;  and  the  magistrates  and 
justices  in  the  parishes  to  landward,  are  to  tax  and 
stent  the  whole  inhabitants  within  the  parish  accord- 
ing to  their  substance,  ^and  distributions  are  to  be 
made  among  the  poor  by  the  magistrates  within  the 
burgh,  and  the  justices  in  the  parishes  to  landward 
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1835.  respectively;  this  being  the  only  place  in  which  any 
^T'^  words  of  severance  occur  in  any  part  of  the  Act.  So 
ot  DvNBAR  testimonials  are  to  be  given  by  magistrates  in  towns, 
Duchess  of  Dot  distinguishing  parishes,  and  by  the  justices  in 
RuxBURGHi.  parishes  to  landward,  manifestly  in  order  to  enable 
the  magistrates  to  certify  for  all  the  parishes  within 
the  town  indiscriminately.  The  subsequent  Act  laid 
the  duties  formerly  assigned  to  justices  upon  the  kirk- 
session,  and  the  proclamations  in  the  reign  of  William 
and  Mary  follow  nearly  the  same  course,  only  inclining 
more  to  the  construction  which  lays  the  duty  upon  the 
parish(»s  merely.  In  all  these  provisions  then,  we  can 
discover  only  one  case  in  which  the  bounds  of  the 
royal  burgh  and  the  jurisdiction  of  the  magistrates  b 
recognised  ;  one  case  only  in  which  there  is  a  distinc- 
tion taken  between  burghal  and  landward,  and  that  is 
the  case  of  a  parish  or  parishes  whoUy  burghal,  and 
a  parish  wholly  landward.  This  is  no  exception  at 
all,  the  general  principle  of  parochial  division  followed 
throughout  the  Act,  for  that  division  is  here  too  striedy 
preserved ;  but  no  provision  whatever  is  made,  no 
notice  at  all  is  taken  of  a  jmrish  partly  burghal  and 
partly  hindward.  It  is  considered,  therefore,  as  a 
parish,  and  dealt  with  as  such.  The  silence  of  the 
Act  on  this  case  is  quite  decisive,  and  we  have  no 
right  to  speak  for  it.  When  we  see  nothing  recog- 
nised tliroughout  but  parochial  boundary,  we  can  have 
no  right  to  imagine  another  division  of  landward  and 
burghal  district :  burghal  and  landward  are  indeed 
terms  used,  but  how  used  ?  Not  as  designating  parts 
of  the  same  parish^  but  as  denoting  two  different  kinds 
of  parislies. 

There  is  notice  taken  of  ^nd  provision  made  for 
a  burgh  which  is  a  parish,  or  it  may  be  two  parishes, 
though  that  is  only  in  one  or  two  instances.    There  is 
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likewise  notice  taken  of  and  provision  made  for  a  land-  1 835. 
ward  parish ;  but  no  mention  at  all  seems  to  be  made,  Ma^fttrates 
nor  is  anything  at  all  rested  upon  the  distinction  of  Dunbar 
between  that  part  of  a  parish  which  is  burghal,  and  Duchess  of 
that  which  is  landward.  We  should  be  introducing  ^^^^^^^^ 
a  perfectly  new  matter,  if  we  supposed  any  such  divi- 
sion to  be  made ;  we  should  be  really  inventing  a  kind 
of  district  or  territory  wholly  unknown  to  the  law. 
The  law  is  conversant  with  parishes.  It  is  our  most 
ancient  division  of  territory,  and  loses  itself  in  the 
most  remote  antiquity  in  every  part  of  the  island, 
being  in  England  and  in  Scotland  far  beyond  the  time 
of  legal  memory.  The  law  is  likewise  conversant  with 
burghs,  and  their  bounds  are  ascertained,  though,  ge- 
nerally speaking  instituted  in  much  more  recent  times. 
But  that  portion  of  the  territory  which  is  in  a  parish 
and  not  in  a  bui:gh,  is  wholly  unknown  to  the  law  as 
contradistinguihsed  from  the  rest  of  the  parish.  It  is 
a  part  of  the  parish,  and  known  as  such,  that  is,  known 
in  relation  to  the  parish  ;  but  we  have  no  name  even, 
much  less  a  legal  description  of  such  a  district.  To 
maintain  any  such  distinction,  any  such  district,  is 
contrary  to  all  legal  principle,  and  is,  indeed,  arbi- 
trary and  gratuitous.  Equally  so — perhaps  still  more 
violent—  is  the  supposition  which  would  give  birth  to 
a  new  jurisdiction,  extending  over  and  limited  to  such 
a  district.  The  magistrates  have  their  known  jurisdic- 
tion in  burghs,  the  kirk-session  in  parishes ;  but  we  are 
called  upon  to  create  a  jurisdiction  and  to  vest  it  in  the 
kirk-session,  comprising  it  within  certain  limits  wholly 
unknown  to  the  law.  It  is  the  jurisdiction  of  the  kirk- 
session  over  that  part  of  a  parish  which  falls  beyond 
the  bounds  of  a  town,  but  which  is  situated  in  the 
parish.  This  intention  might  be  accomplished,  the 
jurisdiction  might  be  conferred,  the  district  created, 
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1835.  and,  its  bounds  being  defined,  the  jurisdiction  might 

j^J^l^^^gg  be  extended  over  that  district,  and  limited  by  these 

of  DujJBAR  bounds.    The  Legislature  might  have  done  this,  and  it 

Ducheag  of  may  now  do  it.     If  it  had  been  so,  there  would  have 

RoxBuaoHE.  jjggj^  g^  ^jjj  ^jp  ijjg  question.     The  statute  would  have 

said  so,  and  that  would  have  been  enough.  But  it 
must  have  said  so  expressly  and  plainly  ;  no  conjec- 
ture and  no  constructive  reasoning  can  supply  any 
such  thing ;  nay,  such  a  division  of  territory,  and  such 
a  creation  of  jurisdiction,  is  exactly  the  last  thing  that 
we  are  at  liberty  to  fancy,  or  to  imply ;  at  the  same 
time,  if  for  a  long  course  of  years  the  poor  of  the 
parish  of  Dunbar  had  been  managed,  as  to  assessment, 
settlement  and  sustentation,  in  two  divisions,  and  the 
parish  had  thus  been  divided  as  it  were  into  two,  for 
the  management  of  the  paupers ;  and  if  the  same  kind 
of  division  and  double  administration  had  been  uni- 
formly followed  in  all,  or  almost  all  the  other  mixed 
parishes  of  Scotland,  I  am  not  disposed  to  deny  that  this 
would  have  entitled  us  to  impose  a  construction  upon 
the  Act  according  to  the  practice  or  use.  There  being 
nothing  absolutely  self-repugnant  in  the  division,  we 
might  have  limited  the  case  of  a  mixed  parish,  as  not 
omitted,  but  capable  of  being  raised  by  construction— 
a  somewhat  forced  construction  certainly — on  the 
words  of  the  Act,  but  raised  solely  by  the  usage  being 
of  a  contemporary  date,  and  of  an  uniform  kind. 
That,  however,  is  not  the  case  here,  and  the  Act  there- 
fore must  be  construed  according  to  its  plain  intent, 
which  excludes  all  such  new  divisions  as  the  Respon- 
dents contend  for,  and  the  decree  appealed  from 
adopts.  With  this  I  should  probably  have  been  satis- 
fied, but  the  case  is  considerably  stronger;  for  the 
usage,  both  in  Dunbar  and  elsewhere,  is  plainly  with 
the  construction  contended  for  by  the  Appellants.    It 
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would  be  a  strong  thing  indeed  to  alter  a  practice  so       1 835. 
long  established  in  this  borough,  upon  any  speculative    Mngistrates 
construction  of  the  statute.     But  when  we  find  that    of  Dunbar 
the  same  usage  which  prevails  here,  has  also  prevailed    Duchess  of 
almost  every  where  else,  it  would  be  overlooking  that 
which  would  have  been  a  very  important  aid  in  the 
construction  of  a  doubtful  provision,  and  that  which 
is  a  strong  confirmation  of  the  construction  naturally 
put  upon  a  provision  by  no  means  doubtful,  were  we 
to  leave  out  of  view  the  additional  weight  which  this 
usage  gives  to  the  arguments  against  the  decree  of  the 
Court  below. 

I  have  no  hesitation,  therefore,  in  recommending 
to  your  Lordships  to  reverse  the  interlocutor  com- 
plained of. 

Ordered  accordingly,  "  that  the  interlocutor  com- 
plained of  in  the  said  appeal  be  and  the  same  is 
hereby  reversed ;  and  it  is  further  ordered,  that  the 
cause  be  remitted  back  to  the  Second  Division  of  the 
Court  of  Session,  in  order  that  the  said  Court  may 
proceed  further  in  the  said  cause  as  shall  be  just  and 
consistent  with  this  judgment." 
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April  2.  7, 8  & 

10.  FROM   THE    COURT  OF  SESSION. 

Tlie  R^v.  Dr.  John  Inglis,  and  Others  -  Appellants. 
Thomas  Mansfield       ......  Sespondad. 

Bankrmtcy.   "W.  ]ent  money  on  the  security  of  an  estate,  which  he  be- 
Prtference.        lieved,  on  the  representation  of  the  borrower,  to  contain 
Cos/f.  95  acres,  and  to  be  ample  security  for  the  sum  lent.    The 

borrower,  after  paying  the  interest  of  the  loan  for  four 
years,  became  bankrupt,  and  the  trustee  on  his  sequestrated 
estate  discovered  that  the  description  of  the  lands  chaiged 
in  security  to  W.  did  not  comprise  more  than  six  acres. 
W.  being  advised  of  the  objection  to  his  security,  applied 
to  the  bankrupt,  and  obtained  from  him  a  corroboretife 
and  supplemental  bond,  reciting  the  former  deed»  and  sub- 
jecting the  whole  95  acres,  as  originally  intended,  to  secure 
the  loan,  and  W.  obtained  infeoffment  on  this  latter  security 
before  the  trustee  in  the  sequestration  completed  his  feudal 
title.  Held,  by  the  Lords,  affirming  the  interlocutor  of  tbe 
Court  of  Session,  that  the  supplemental  bond  was  vcMd  as 
against  the  trustee. 
The  rule  with  respect  to  costs  in  the  House  of  Lords,  as  in  tbe 
Privy  Council,  and  in  Chancery,  is,  that  one  cannot  appeal 
for  costs  alone,  but  if  an  appeal  be  brought  on  tbe  merits— 
not  on  colourable  grounds  of  appeal,  for  the  purpose  of 
raising  the  question  of  costs — the  House  will  not  treat  tbat 
as  an  appeal  for  costs,  but  will  even,  in  affirming  the  judg- 
ment of  the  Court  below,  consider  the  question  of  costs  as 
fairly  raised,  and  where  there  is  hardship  on  the  Appellaot, 
will  reverse  so  much  of  the  judgment  of  the  Court  below  u 
gave  costs  against  him. 

In   the  month  of  November  1823,  Josiali  Walker, 
then   Professor  of  Humanity  in  the    University  of 
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Glasgow,  since  deceased,  employed  Mr,  Joseph  Gor-  i835. 
don,  W.  S.,  to  lend  out  for  him  the  sum  of  6,000/.  on  i^c^ 
heritable  security.  Mr.  James  Stuart,  of  Dunearn  ^ 
(a  friend  of  Mr.  Gordon),  wanted  at  the  time  a  loan 
of  from  10,000/.  to  12,000/.,  on  the  security  of  his 
estate  of  Hillside,  which  appearing  to  Mr.  Gordon  to 
aflTord  an  adequate  security  for  the  sum  wanted,  he 
entered  into  a  treaty  for  the  investment  of  Professor 
Walker's  6,000/.,  and  of  two  other  sums  of  3,000/. 
and  1,500/.,  for  other  clients.  Colonel  Sutheriand 
Sinclair  and  Misses  Ramsay.  The  estate  which  Mr. 
Stuart  thus  offered  as  security  for  the  proposed  loan, 
was  represented  by  him  as  extending  to  ninety-five 
acres,  comprehending  all  the  grounds  then  belonging 
to  Mr.  Stuart  about  his  house  at  Hillside,  and  known 
by  the  general  name  of  Hillside.  Mr.  Gordon  was, 
throughout  the  negotiation,  led  to  believe,  and  he  did 
believe,  that  the  security  would  comprehend  the  whole 
of  the  lands ;  but  before  coming  to  any  final  resolution, 
he  got  from  Mr.  Stuart  a  valuation  of  the  lands,  framed 
by  Dr.  Coventry,  on  the  employment  of  Mr.  Stuart, 
with  the  view  to  the  intended  loan.  That  document 
was  thus  headed :  "  Contents  and  estimated  value  of 
the  lands,  plantations,  &c.,  of  Hillside,  belonging  to 
James  Stuart,  Esq.,  and  lying  in  the  parish  of  Aber- 
dour,  and  shire  of  Fife ; "  the  domain  lands,  east  of  the 
road,  were  stated  to  contain  69  acres,  and  were  valued 
at  12,559/.  10s.;  the  lands  west  of  the  road,  con- 
taining 36  acres,  were  valued  at  8,736  /. ;  to  which 
were  added,  the  mansion,  offices,  timber,  &c.,  valued 
at  1,200/.,  alL  amounting,  after  deduction  of  certain 
burdens,  to  21,655/.  10s.  Mr.  Stuart  afterwards 
sent  the  titles  and  searches  to  Mr.  Gordon,  with 
a  description  of  the  lands  as  follows  :  "  All  and  whole  of 
the  lands  of  Hillside,  formerly  called  The  Brewery  of 
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1835.       Newton,  with  houses,  buildings,  yards,  orchards,  &c., 

Inolis       ^^'^   ^^^  whole  pertinents  of  the  same  whatsoever, 

V.         together  with  the  teinds  included  in  the  said  lands  aS 

Hillside,  all  lying  in  the  lordship  of  St.  Colme,  barony 

of  Beith,  and  sheriffdom  of  Fife." 

Relying  upon  Mr.  Stuart's  representations,  valuation 
of  Dr.  Coventry,  and  the  description  of  land  so  fur- 
nished, as  well  as  on  the  search  of  incumbrances  and 
titles  exhibited,  Mr.  Gordon  adopted  the  above  de- 
scription in  preparing  the  bonds  to  his  clients,  believ- 
ing it  to  be  the  proper  description  of  the  lands  and 
estate  of  Hillside,  and  to  comprehend  the  whole  of 
these  lands.  The  bonds  so  prepared  by  Mr.  Gordon 
were  executed  by  Mr.  Stuart  on  7th  December  182S. 
Professor  Walker  and  the  creditors  in  the  two  other 
bonds,  were  duly  infeft  in  the  lands,  in  terms  of  the 
bonds,  on  the  1st  January  of  1824 ;  their  sasines  were 
immediately  thereafter  recorded,  and  they  continued 
respectively  to  receive  the  interest  of  the  above  loans 
from  Mr.  Stuart  for  four  years.  Mr.  Stuart's  affain 
afterwards  fell  into  embarrassment,  and  his  estates 
were  sequestrated  under  the  Bankrupt  Act,  on  the  Ist 
of  September  1828;  Mr.  Mansfield,  the  Respondent, 
was  in  due  time  elected  trustee  in  the  sequestration, 
and  his  election  was  confirmed  by  the  Court  on  6th 
October  following,  in  common  form.  The  Act  of  Con- 
firmation contained  the  general  and  usual  order  upon 
Mr.  Stuart,  as  the  bankrupt,  to  grant  all  proper  and 
necessary  conveyances  in  favour  of  the  Respondent,  in 
order  to  vest  him  with  the  estate ;  and  likewise  a  general 
decreet,  declaring  the  whole  estates  belonging  to  the 
bankrupt  to  belong  to  Respondent  as  trustee ;  but  this 
decreet  did  not  confer  any  special  right,  or  constitute 
feudal  title  in  the  Respondent. 
The  Respondent  discovered,  soon  after,  his  appoint- 
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ment,  that  Professor  Walker's  security  only  compre-  18S5. 
hended  a  small  part,  not  more  than  six  acres  of  the  i^clw 
lands  which  went  under  the  general  name  of  Hillside,  «». 

J      1  .   1  -.IP  •  .1  1      1      •  1         Mansfield. 

and  which  consisted  oi  various  other  parcels  besides 
those  described  in  the  bond  to  Professor  Walker,  and 
were  held  under  different  titles.  Professor  Walker 
and  the  other  heritable  creditors  having  intimation 
of  that  discovery,  took  steps  for  completing  their  secu- 
rity, and  obviating  the  Respondent's  objection,  before 
he  as  trustee  had  completed  his  feudal  title  in  the 
lands.  With  that  view  application  was  made  to 
Mr.  Stuart,  who  had  withdrawn  to  America  after  his 
bankruptcy,  to  grant  corroborative  or  supplemental 
bonds  in  favour  of  Professor  Walker  and  the  other 
two  lenders.  Mr.  Stuart  agreed,  and  granted  such 
bonds.  The  bond  in  favour  of  Professor  Walker 
narrated  the  treaty  between  Mr.  Stuart  and  Mr.  Gor- 
don, the  agreement  for  a  security  over  the  whole 
lands  and  estate  of  Hillside,  the  furnishing  of  Dr. 
Coventry's  valuation,  as  evidence  of  the  extent  and 
value  of  Hillside,  the  sending  of  the  description  of 
the  lands  by  Mr.  Stuart  to  Mr.  Gordon,  the  subse- 
quent transmission  of  the  searches  and  titles,  Mr. 
Stuart's  approval  of  the  bonds,  as  prepared  by  Mr.  Gor- 
don, containing  the  above  description,  and  then  set 
forth,  "  That  although  from  the  correspondence,  &c. 
there  can  be  no  doubt  that  the  true  intent  and 
meaning  of  the  covenants  entered  into  betwixt 
the  parties  who  made  the  said  loan,  and  me, 
was,  that  the  security  granted  to  each  of  them  should 
extend  over  the  whole  of  my  lands  and  estate  known 
by  the  name  of  Hillside,  and  to  which  the  valuation 
by  Dr.  Coventry  related ;  and  that  it  was  understood 
and  agreed  at  the  time,  that  the  description  of  lands 
engrossed  in   the   bonds,   and  transcribed   from  the 
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1835.  titles  exhibited,  covered  the  whole  of  those  lands; 
yet,  as  it  has  been  alleged,  &c.,  that  the  descriptioa 
in  the  said  bonds  does  not  comprehend  the  whole  of 

ANSFiELD.   ^j^^  g^jj  jj^njg  g^j  estate  of  Hillside,  as  contained  in 

Dr.  Coventry's  valuation,  and  that  the  validity  of  the 
said  securities  is  threatened  to  be  disputed,  &c. ;  it  18^ 
therefore,  just  and  reasonable  that  I  should  grant  the 
cumulative  and  corroborative  disposition  in  security 
underwritten,  &c.    Therefore,  &c.,  in  farther  and  moie 
full  and  perfect  implement  to  him  the  said  Josiah 
Walker,  of  the  covenant  and  obligation  entered  into 
by  me,  as  the  condition  of  the  advance  and  payment 
acknowledged  by  the  said  bond  and   disposition  in 
security,  the    deed   then    conveyed  to  Mr.  Walker 
^  all  and  whole  my  lands  and  estate  of  Hillside,  in 
the  parish  of  Aberdour,  and  sherifTdom  of  Fife,  in 
Scotland,  extending  to  96  acres  of  land,  or  thereby/ ** 
This  corroborative  bond  was  formally  executed  by 
Mr.  Stuart,  on  20th  May  1829,  and  infeftment  in 
favour  of  Mr.  Walker,  was  duly  recorded  on  13th 
July   1829.      The   Respondent   had    in    the   mean- 
time, also  taken  steps  for  completing  his  title  to  the 
lands,  «as  trustee  in  the  sequestration,  for  on  the  19th 
June  1829   he  obtained  a  special  disposition  of  the 
lands  from  Mr.  Stuart,  in   implement  of  the  prior 
order  and  decreet  of  the  court,  and  he  was  infeft  on 
that  disposition  on  the  12th  of  August  1829* 

In  those  circumstances,  the  Respondent  brought 
his  action  against  Professor  Walker  in  January  1830, 
for  the  purpose  of  having  the  supplemental  security 
reduced  and  set  aside.  Professor  Walker  died  while 
the  action  was  pending,  and  the  Appellants,  the  trus- 
tees appointed  by  his  will,  were  made  defendeis  in 
his  place. 
The  Lord  Ordinary  (Moncrief),  on  advising  the  casei* 
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and   hearing  parties  thereon  in  February  1832,  re-        1835. 
ported  the  cause  to  tlie  Lords  of  the  Second  Division,      "TZTH^ 

,    -  INGLIS 

With  a  note  of  his  opinion  (a).  v. 

{a)  The  note  was  to  this  effect :  "  The  summons  in  this  case 
states  two  reasons  of  reduction,  but  it  comprehends  three  grounds 
of  law;  first,  that  the  disposition  and  sasine  called  for,  constitute 
an  undue  preference,  in  violation  of  the  statutes  1696,  c.  5,  and 
54  Geo.  3,  c.  137;  second,  that  they  amount  to  a  fraudulent 
alienation,  contrary  to  the  Act  1621,  c.  18;  and,  thirdly,  that  the 
disposition  proceeded  a  non  hahente  potestateniy  in  respect  that  it 
was  granted  after  sequestration,  and  after  the  Act  confirming  the 
trustee. 

The  Lord  Ordinary  holds  it  to  be  proved,  first,  that  there  was  a 
bondjide  agreement  concluded  between  Mr.  Stuart  and  Mr.  Gordon, 
as  agent  of  Professor  Walker,  by  which  the  sum  of  6,060  /.  was  to 
be  given  in  loan  by  tlie  latter,  on  the  express  condition  of  obtain- 
ing an  adequate  and  complete  heritable  security ;  secondly,  that 
that  agreement  was  specific,  to  the  effect  that  the  security  should 
extend  over  the  whole  lands  comprehended  in  the  report  of  valua- 
tion by  Dr.  Coventry,  &c.     It  is  impossible  to  raise  a  doubt  as  to 
Mr.  Gordon's  intention ;  for  if  he  did  not  believe  that  he  was 
getting  a  security  over  the  whole  lands  in  the  valuation,  he  must 
be  supposed  to  have  wilfully  taken  what  he  saw  to  be  no  security 
at  all,  at  the  same  time  that  he  professed  his  determination  not  to 
lend  except  on  complete  and  adequate  real  securities.  Thirdly,  it  is 
admitted  on  the  record,  that  the  lands  in  the  valuation  are  identi- 
cally the  same  lands  which  are  comprehended  in  the  deed' under 
reduction,  with  one  unimportant  exception  ;  fourthly,  this  transac- 
tion was  concluded,  and  the  whole  money  bond  fide  advanced  in 
December  1823,  and  bonds  were  then  granted  for  carrying  it  into 
c^ect«    The  bankruptcy  was  in   1828.     The  bond  to  Professor 
Walker,  in  so  far  as  it  was  insufficient  for  giving  a  security  over  the 
whole  lands,  was  so  made,  contrary  to  the  agreement,  on  the  faith 
of  which  the  money  was  advanced.     Upon  the  admitted  facts,  it  is 
dear  that  it  was  framed  in  this  defective  manner  by  the  fault  of 
Mr.  Stuart,  whether  firom  fraud  or  from  error.     The  Lord  Ordi- 
nary sees  no  evidence  of  wilful  fraud,  and  cannot  presume  it ; 
but  taking  it  to  have  been  by  error,  it  was  still  by  the  positive 
act  of  Mr.  Stuart  as  the  borrower,  in  misrepresenting  the  titles, 
and  thereby  misleading  the  party  with  whom  he  dealt.     It  is  not 
the  same  case  as  if  he  had  simply  sent  the  title-deeds  to  Mr. 
Gordon  to  prepare  the  bond.     With  the  misrepresentation  the 
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1835.  The  Judges  of  the  Second  Division,  on  considering 

"T^    '      the  cases,  and  hearing  parties,  appointed  the  cause  to 
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Mansfield,  error  could  not  necessarily  be  discovered  from  the  title-deeds; 
and  the  error  was  of  so  gross  a  nature,  that,  in  this  question^  the 
act  which  produced  it  must  be  considered  as  cuCpa  lata  qua  OfA" 
paratur  dolo. 

On  the  other  hand,  the  deed  under  reduction  was  not  executed 
till  afler  the  sequestration  and  the  confirmation  of  the  tmitee. 
But  the  money  having  been  advanced  on  the  faith  of  obtaioing 
a  security  over  the  specific  lands  contained  in  that  deed  five  yem 
before  the  bankruptcy,  the  Lord  Ordinary  has  no  doubt  that  tf  the 
same  deed  had  been  granted  before  the  sequestration,  but  witfaiii 
60  days  preceding,  it  must  have  been  considered  not  as  a  fiecuiitf 
for  a  prior- debt,  but  as  implement  of  the  previous  specific  €ib!lagh 
tion,  and  therefore  within  the  exception  of  novum  debitum^  and  not 
liable  to  reduction  on  the  Act  1696.    There  is  great  diflScultj  in 
the  question  upon  the  third  ground  of  reduction ;  viz.  that  the  deed 
was  executed  by  the  voluntary  act  of  the  bankrupt  after  tbe 
sequestration  and  the  confirmation  of  the  trustee.     When  the 
point  is  stated  in  the  abstract,  there  can  be  no  doubt  that  no 
sequestrated  bankrupt  can  effectually  constitute  a  security  over 
the  estate  by  a  voluntary  deed.    The  estate  becomes  the  property 
of  the  creditors,  and  there  is  an  adjudication  in  the  person  of  the 
trustee  by  the  act  of  confirmation ;  and  in  this  case  the  adjudicitioD 
was  special,  the  whole  lands  having  been  enumerated.     But  the  case 
is  not 'resolved  by  this  general  point.     For,  if  the  original  eoa- 
tract  be  clear,  and  it  be  also  clear  that  the  first  diqpositioD  wm 
made  imperfect  by  an  error  of  Mr.  Stuart,  of  a  nature  equivalent 
to  fraud,  the  Court  must  determine  whether  it  is  competent  to  the 
creditors  or  their  trustee  to  avail  themselves  of  such  an  onv; 
Mr.  Stuart  held  the  estate  subject  to  a  specific  obligation  to  »»ffc* 
the  security  good  over  the  whole  lands  in  the  valuation.    If  the 
estate  passed  fi-om  him  to  his  creditors,  it  could  only  past  as  it 
stood  in  his  person  with  that  obligation;  and,  accordiDg  to  the 
judgment  and  opinions  delivered  in  the  case  of  Gordon  v.  ChM^ 
the  creditors  could  only  take  the  right  of  the  bankrupt  tatOumd 
tale  as  he  held  it.     The  adjudication  in  the  person  of  the  tnulee 
did  not  divest  the  bankrupt  feudally.    An  adjudication  withoat 
charter  and  sasine  has  not  this  effect ;  and,  certainly,  ? winning  the 
existing  obligation  for  a  specific  security,  an   adjudicatkm  bj 
Professor  Walker  would  have  been  competent  after  the  tnutee'i 
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stand  over  for  the  opinions  of  the  Judges  of  the  other  1 835. 
Division,  and  of  the  Outer  House,  when  opinions  were  ij,clis 
accordingly  given.  On  again  advising  the  case,  with  ^^  v. 
the  opinions  of  the  consulted  Judges,  the  following  in- 
terlocutor was  pronounced,  11  July  1833 :  "The  Lords, 
having  resumed  consideration  of  the  cause,  with  the 
opinions  of  the  Lords  of  the  First  Division,  and  perma- 
nent Lords  Ordinary,  sustain  the  title  of  the  pursuer  to 
insist  in  this  action ;  find,  that  the  defenders  have  not 
produced  a  title  sufficient  to  exclude  the  action ;  reduce, 
decern,  and  declare  in  terms  of  the  libel ;  find  the 
defenders  liable  in  expenses,  and  remit  the  account 
thereof,  when  lodged,  to  the  auditor  to  tax  and  report." 
The  appeal  was  from  that  interlocutor. 

Dr.  Lushington  and  Mr.  A.  Wood  argued  the  case 
on  behalf  of  the  Appellants,  and  Sir  John  Campbell 
and  Mr.  Keay  for  the  Respondent. 

confirmation ;  and.  if  first  completed,  would  have  excluded  him. 
The  point  of  difficulty  is,  that  here  the  security  was  perfected  by 
the  voluntary  act  of  the  bankrupt;  and  it  has  been  frequently 
decided,  that  even  diligence,  in  itself  competent,  will  be  invalid 
to  give  a  preference,  if  the  creditor  has  only  been  enabled  to  obtain 
il  by  the  collusive  aid  of  the  bankrupt.  But,  if  there  was  a  spe- 
cific obligation  to  give  the  security,  and  if  that  obligation  was 
binding  on  the  creditors,  the  question  is,  Whether  the  pursuer  has 
any  legal  interest  to  reduce  it  as  granted  by  the  bankrupt,  whether 
the  act  of  itself  would,  in  other  circumstances,  have  been  war- 
nmted  or  not?  The  deeds  are  valid  in  point  of  form,  Mr.  Stuart 
sot  having  been  denuded.  And  if  the  tiling  done  was  an  act  of 
justice  which  the  creditors  might  have  been  required  to  do,  there 
can  be  no  interest  to  reduce  it,  &c.  The  result,  in  the  Lord 
Ordinary's  opinion,  is,  that  judgment  for  the  defenders  ought  to 
IbUoir  from  the  equity  of  the  statutes  and  the  general  principles  of 
law  under  the  cases  of  Cormack,  Gardners  Trustee  v.  Anderson  (6), 
Cranston  v.  Boutine  (c),  Gordon  v.  Cheyne  {d)y  and  other  similar  cases. 

(6)  7  S.  &  D.  868.  (c)  8  S.  &  D.  425.  (J)  jS  S.  &  D.  675. 
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1 835.  Their  respective  arguments  and  the  cases  cited,  are 

Inglis      iioticed  in  the  judgment. 
,,     ^'  Lord  Brougham : — My  Lords,  I  shall  take  time  to 

consider  this  case  before  I  advise  your  Lordships  to  pro* 
ceed  to  judgment.     It  involves  a  question  of  great  im- 
portance in  point  of  law,  but  I  do  not  feel  pressed  by  any 
great  difficulty  as  to  which  way  it  should  be  decided. 
I  strongly  incline  to  an  affirmance  of  the  judgment  A 
the  Court  below.     I  will  state  shortly  the  grounds  on 
which  I  think  it  must  be  held,  that  Mr.  Stuart  had 
not  tlie  power  to  do  that  which  forms  tlie  subject  of 
this  action.     My  argument  proceeds  chiefly  upon  the 
view  of  the  subject  which  arises  upon  the  Bankrupt 
Act,  64  Geo.  3,  c.  137,  and  my  opinion  is,  that  the 
29th  section  completely  divests  the  bankrupt,  although 
it  does  not  invest  the  trustee  completely,   until  his 
feudal  title  shall  be  made  up.     The  bankrupt  is  pre- 
vented by  the  words  of  the  Act  from  dealing  with  the 
property  during  the  intermediate  space,  during  which 
the  trustee  had  not  made  up  feudally  his  titles,  but 
that  did  not  enable  the  trustee  to  deal  with  the  pro- 
perty, he  being  incapable  of  giving  a  feudal  title  ac- 
cording to  feudal  principles,  until  his  investiture  had 
been  accomplished.     A  difficulty  will  arise  if  we  are 
to  determine  this  upon  the  statute  of  1696,  from  the 
very  imperfect  knowledge  we  have  of  the  way  in 
which  some  of  those  cases  referred  to  in  the  argument 
were  looked  at.  With  respect  to  Houston  v.  Stewarts  (e)f 
we  have  a  current  of  opinions  on  the  subject.    Tic 
late  Lord  Meadowbank,  without  many  exceptions  the 
most  diligent  and  attentive  lawyer  I  ever  remember 
in  the  practice  of  the  Scotch  law,  gives  an  opinion  of 
the  most  unhesitating  nature  against  the  authority  of 
that  case. 

(f)  Morr.  1170. 
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There  is  a  circumstance  which  I  cannot  leave  out  i835. 
of  my  view,  and  that  is  the  great  hardship  of  Mr.  i^^^ 
Walker's  case;  and  if  I  should  ultimately  be  of  ^^  v. 
opinion  that  I  ought  to  advise  your  Lordships  to 
affirm  the  decision  of  the  Court  below,  as  is  very  pro- 
bable, I  hope  that  I  shall  find  that  we  may  affirm  it 
on  the  principal  matter,  without  affirming  that  which 
saddled  him  with  expenses.  This  case  is  a  very  hard 
one,  and  it  is  not  the  less  hard  for  this,  that  there  is 
no  blame  attachable  to  the  party  with  whom  he  was 
dealing.  This  is  perfectly  reconcilable  with  the  cir- 
cumstances of  the  case,  without  imputing  intentional 
blame  to  him  ;  but  Mr.  Walker  has  been  the  sufferer 
all  the  same  as  if  it  had  been  intentional  neglect,  and 
his  representatives  are  therefore  very  much  to  be 
pitied ;  at  the  same  time  the  trustees  for  the  creditors 
are  not  bound  to  give  up  their  rights.  It  might  have 
been  an  argument  to  have  been  addressed  to  him  if 
he  had  been  living  and  solvent ;  but  the  creditors 
stand  in  another  situation.  It  becomes,  therefore, 
advisable  that,  if  possible,  they  should  not  be  re- 
quired to  pay  the  expenses.  It  appears  to  me  very 
extraordinary  why  the  learned  Judges  in  the  Court 
below  should  not  have  thought  of  this  further  matter 
when  they  came  to  consider  the  giving  of  costs  below. 
The  rule  with  respect  to  costs  in  this  House,  as  well 
as  in  the  Privy  Council  and  the  Court  of  Chancery, 
is,  that  you  cannot  appeal  for  costs  alone ;  but  you 
can  bring  an  appeal  on  the  merits ;  and  if  that  is  not 
a  colourable  ground  of  appeal  for  the  purpose  of  intro- 
ducing the  question  of  costs  to  the  Court  called  upon 
to  review  the  case,  the  Court  of  Review  will  treat 
that,  not  as  an  appeal  for  costs,  but  will,  in  affirming 
the  judgment  given  in  the  Court  below,  consider  the 
question  of  costs  as  if  it  is  fairly  raised.     That  ques- 
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1835.  tion  is  open  to  the  Appellant,  provided  the  other  was 
Incus  ^^*  ^  colourable  object  of  the  appeal,  and  no  human 
V-  being  can  think  here,  that  that  was  a  colourable  ob- 
ject ;  the  individual  who  had  been  really  injured,  was 
entitled  fairly  to  bring  his  case  before  the  court ;  I 
shall,  therefore,  if  I  recommend  to  your  Lordships  to 
affirm  the  judgment,  certainly  take  that  matter  into 
my  consideration  (e). 


Mansfield. 


April  10.  Lord  Brougham : — My  Lords,  the  facts  of  this  case 
are  undisputed.  Mr.  Stuart  gave  Professor  Walker, 
in  1823,  a  security  over  a  parcel  of  his  real  estate  of 
Hillside,  in  the  county  of  Fife,  and  believed,  as  did 
the  Professor  and  his  conveyancers,  that  this  security 
extended  over  the  whole  property  of  95  acres  of  very 
valuable  land.  In  this  belief  the  sum  of  6,000  /.  was 
advanced,  and  the  lender  was  infeft  in  1824.  It  was 
afterwards  discovered  that  the  title  given  extended 
over  only  five  or  six  acres,  and  Mr.  Stuart  then  gave 
an  additional  security  conveying  the  whole,  but  this 
was  after  he  had  become  bankrupt,  a  sequestration 
having  been  awarded  in  September  1828,  and  the 
Respondent  having  been  chosen  and  duly  confirmed 
trustee  for  the  creditors  on  the  6th  October  of  the 
same  year,  while  the  corroborative  security  was  not 
granted  until  1829.  Between  the  Respondent's  con- 
firmation as  trustee,  and  his  making  up  his  title  as 
such.  Professor  Walker  was  infeft  upon  the  second 
security,  and  this  action  was  brought  by  the  trustee 
to  reduce  that  second  security,  and  all  that  followed 
upon  it.  The  Court  decreed  for  the  reduction,  and  I 
am  of  opinion  that  the  decree  is  well  founded,  and 
must  be  affirmed.     There  are  two  grounds  on  whicli 

(e)  See  Huhand  v.  Huband,  7  Bro.  P.  Cases,  p.  436 ;  Fiizgibboa^. 
Scanlon,  1  Dow.  270 ;  Tod  v.  Tod,  1  Bligh,  N.  S.  645 ;  and  Budei^' 
Sprat/y  1  Russ.  &  Myl.  115. 
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it  rests:  first,  that  the  security  granted  was  reducible       isss. 
under  the  Act  1696,  as  granted  within  the  period      V'^TT 
when  all  preferences  of  the  bankrupt  are  reducible ;   ^^    v. 
and  secondly,  that,  whether  it  is  so  reducible  or  not,  yet 
being  granted  after  the  adjudication  of  bankruptcy, 
and  the  confirmation  of  trustee,   it  was  granted  a 
non  habente  potestateniy  and  is  a  nullity  as  against 
the  trustee  in  whom  the  estates  real  and  personal  of 
the  bankrupt  were  vested. 

With  respect  to  the  first  point  there  is  a  conflict  of 
authorities,  and  it  becomes  unnecessary  to  decide  on 
which  side  the  balance  must  be  cast,  as  the  second 
ground  is  sufficient  for  our  purpose;  yet  the  great 
importance  of  the  question  carries  me  into  this  dis- 
cussion. That  infeftment  within  the  sixty  days  may 
be  validly  taken  upon  a  conveyance  made  prior  to  that 
period  seems  not  to  be  denied.  It  is  agreed  that  an 
heritable  right  may  be  granted  before  the  sixty  days, 
and  seisin  may  be  validly  taken  upon  it  within  that 
time,  although  nothing  of  the  prior  right  can  appear  on 
the  record.  But  the  security  itself  having  been  here 
granted  after  the  statutory  period,  and  not  merely  the 
sasine  had,  we  need  not  dwell  longer  on  that  admis- 
sion, and  there  is  certainly  no  small  discrepancy  in 
the  authorities  upon  this  point.  Previous  to  the  case 
of  Mansfield  v.  Cairns  in  1771  (f)y  the  decisions  were 
against  the  validity  of  a  security  so  granted ;  but  it 
was  then  held  that  money  having  been  advanced  before 
the  time,  on  an  agreement  to  grant  heritable  secu- 
rity for  the  loan,  such  security  might  safely  be  granted 
within  the  sixty  days,  and  the  same  doctrine  was 
upheld  in  the  subsequent  case  oi  Houston  v.  Stewarts. 
As  the  provisions  of  the  Act  1696  strike  at  prefer- 
ences, these  decisions  could  only   stand  upon  the 

(/)  5  Bro.  supp.  386. 
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1835.      ground  that  there  was  in  such  cases  no  preference. 
The  Act  expressly  names,  "  All  dispositions,  assigna- 
V,  tions  and  other  deeds  granted  in  favour  of  his  credi- 

Maksfield.  ^^^^  either  for  his  satisfaction  or  further  security,  in 
preference  to  a  creditor;*'  and  I  confess  my  own 
inability  to  discover  how  the  party  advancing  the 
money,  for  example,  in  Mansfield  v.  CairiiSj  which 
never  had  been  paid,  could  be  considered  as  other 
than  a  creditor  of  the  bankrupt,  merely  because  he 
advanced  it  upon  an  agreement,  and  how  the  heritable 
security  afterwards  granted  in  performance  of  such 
agreement  could  be  deemed  anjrthing  but  a  further 
security.  However,  these  two  decrees  plainly  view  the 
parties  as  standing  in  a  different  position,  and  the 
transactions  as  differing,  so  that,  unable  to  perceive  the 
grounds  of  the  rule  there  laid  down,  and  thinking 
the  causes  wrongly  decided,  I  am  not  surprised  to  find 
them  afterwards  questioned  by  the  Court.  In  Spottk- 
woode  V.  Robertson  Bar  clay  {if)  ^  on  1 9  th  November  1 783, 
the  point  was  raised  by  an  heritable  security  granted 
in  pursuance  of  an  obligation  in  a  marriage  settle- 
ment, and  the  security  sustained ;  but  Mr.  Bell  says, 
in  the  second  volume  of  his  Bankrupt  Law,  and  I  here 
quote  him,  not  as  an  authority,  but  as  the  reporter  of 
the  case,  that  the  Lord  Justice  Clerk  Braxfield  and 
Lord  President  Campbell  (two  of  the  great  authorities 
in  the  Scotch  law)  doubted  the  soundness  of  the  first 
decision,  when  a  reclaiming  petition  was  presented, 
and  a  hearing  in  presence  ordered,  which  never  took 
place,  as  the  case  was  compromised;  and  Mr.  Bdl 
adds,  that  there  is  reason  to  believe  the  first  decisiott 
would  have  been  reversed.  Now,  surely,  if  a  bank. 
rupt  is  not  allowed  validly  to  perform  what  he  has 
bound  himself  to  do  by  marriage-contract,  it  is  starong 

(g)  Morr.  1177. 
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to  say  that  he  can  validly  implement  any  other  onerous       1 835. 
obligation  within  the  statutory  period.     It  is  recorded       inoliu 
of  Lord  Monboddo,  that  he  said,  on  the  decision  in         ^• 
Mansfield  v.  Cairns  being  pronounced,  "There  is  no 
use  in  studying  law." 

In  the  subsequent  case  of  Maclean  v.  Primrose{h)j 
the  late  Lord  Meadowbank,  a  very  high  authority, 
lield  Houston  v.  Stewarts  not  to  be  law,  and  in  one  of 
the  cases  of  Brough  v.  Duncan  (i),  and  Trustees  of 
Srough  v.  Spankie{k)j  both  decided  in  June  1793,  the 
Coifrt  held  the  same  opinion  upon  that  case  o( Houston 
V.  Stewarts^  regretting  that  the  older  one  of  Eccles  v. 
Merchiestony  prior  to  1731,  had  been  departed  from; 
and  although  they  said  nothing  of  the  first  of  these 
cases,  which  made  the  deviation  (Mansfield  v.  Cairns)^ 
it  is  plain  that  this  cannot  stand,  {{Houston  v.  Stewarts 
be  overruled.  In  the  one  of  these  cases,  of  The  Trustee 
of  Brough  (the  second),  the  Court  held  the  statute  to 
apply  to  securities  given  after  the  commencement  of 
the  sixty  days,  in  implement  of  preceding  obligations. 
There  had  been  a  holograph  letter,  on  the  faith  of 
which  a  bill  had  been  accepted,  and  agreeing  to  give 
the  acceptor  heritable  security  over  a  particular  pro- 
perty, as  soon  as  the  writings  could  be  made  out. 
The  security  was  not  granted  till  within  sixty  days  of 
bankruptcy.  This  was  held  to  be  struck  at  by  the 
Act  1696,  and  it  was  in  this  case  that  the  Court  pro- 
nounced Houston  V.  Stewarts  to  be  wrong.  I  am  glad 
to  find  that  an  observation  I  made  at  the  close  of  the 
argument,  that  I  could  not  see  how  the  cases  of  Brough 
could  be  deemed  good  authority  to  displace  the  old 
case  of  Houston  v.  Stewarts^  does  not  apply  to  Brough 
V.  Spankie^  but  only  to  Brough  v.  Duncan.  Brough 
V.  Spankie  is  a  perfectly  good  decision,  according  to 
the  old  law.     The  other  case  appears  to  me  to  have 

{h)  3  Bell,  235,  »•  2.  (i)  Morr.  i  i6o.  (*)  Morr.  1 179. 
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1835.  been  itself  erroneously  decided,  at  least,  if  the  ded- 
Inglis  s^^^  ^3  h^^d  ^^  strike  at  an  infefhnent  taken  within 
the  sixty  days,  on  a  security  granted  before,  which  was 
the  case.  It  is  barely  possible  to  consider  that  the 
long  time  which  has  been  suffered  to  elapse  between 
the  date  of  the  conveyance  and  the  completing  of  the 
security  by  infeftment,  which  was  above  three  years  and 
a  half,  may  have  been  a  sufficient  ground  for  the  deci- 
sion, as  evidencing  a  fraudulent  and  collusive  transac- 
tion ;  certain  it  is  that  this  case  can  stand  on  no  other 
ground :  but  with  the  other  case,  of  Trustee  ofBnugh 
V.  Spankie,  I  have  no  quarrel  at  all ;  and  thus  the  law 
would  have  stood  clear,  and  ultimately  consistent  with 
the  older  and  sounder  doctrine  of  Secies  v.  MercMesUm, 
which  had  been  temporarily  departed  from  in  Manh 
field  V.  Cairns  and  Houston  v.  Stewarts. 

But,  unfortunately,  there  occurred  a  case  in  1811, 
The  Bank  of  Scotland  v.  Steuart{t)y  in  which  the  Court 
once  more  recurred  to  the  exploded  doctrine  of  these 
two  ill  decided  cases ;  and  excepting  the  fact  of  the 
title-deeds  of  the  borrower  having  actually  been  depo- 
sited before  the  statutory  period,  for  the  purpose  of 
making  out  the  conveyance,  I  can  find  nothing  to 
differ  that  from  the  cases  of  Eccles  v.  Merchieston  and 
Brough  v.  Spankkj  or  to  justify  a  recurrence  to  the 
contrary  doctrine. 

Upon  the  whole,  I  am  of  opinion  that  the  law  of 
Eccles  V.  Merchieston  and  Broughv.  Spankie  are  rightly 
decided ;  that  one  of  the  Brough  cases,  Brough  v. 
Duncan^  is  not  to  be  supported;  thBtMansfieldv.  Cairns 
and  Houston  v.  Stewarts  are  not  to  be  considered  as 
law ;  and  that  though  a  party  taking  infefhnent  after 
the  statutory  period  has  begun,  on  a  security  fully 
given  before,  is  safe,  yet  that  a  bankrupt  giving  security 
after  the  period,  in  virtue  of  an  obligation  previously 

(0  Fac.  Coll  Feb.  7,  i8ii. 
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given  for  a  valuable  consideration,  whether  of  mar-       1835. 
liage,  or  loan,  or  purchase,  is  within  the  Act  of  1696.       Imous 


But  the  second  point  in  the  cause  appears  to  me 
encumbered  with  no  doubt,  and  it  is  in  my  judgment 
quite  decisive  in  favour  of  the  decree  under  appeal* 
Mr.  Stuart  was  at  the  time  in  question  under  the 
operation  of  the  Bankrupt  Act,  an  Act  expressly 
framed  for  making  the  payment  of  debts  more  equal, 
and  for  distributing  all  an  insolvent  person's  estate,  of 
whatever  kind,  equally  among  all  his  creditors.  Now, 
although  the  retrospective  operation  given  to  the 
bankruptcy  by  the  Act  of  1696,  may  not  extend  to 
prevent  a  person  not  yet  bankrupt  from  doing  cer- 
tain acts  which  he  had  previously  actually  bound 
himself  to  do,  and  which  acts  are,  the  giving  of  pre- 
ferences to  old  creditors ;  and  although  certainly  that 
retrospect  is  to  be  construed  strictly,  and  not  per- 
mitted to  extend  beyond  what  is  fully  expressed  in 
the  statutory  words  of  nullity ;  yet  it  by  no  means 
follows  that  he  is,  after  having  been  adjudged  a  bank- 
rupt, empowered  to  do  any  act  whatever,  either 
original  or  supplementary, — either  acts  which  he  lay 
tinder  no  previous  obligation  to  do,  or  acts  to  do 
which  he  had  already  bound  himself;  while  he  con- 
tinues to  have  an  independent  and  legal  existence,  he 
may  be  allowed  to  perform  his  obligations,  although 
within  the  period  during  which  he  is  by  the  Act 
enabled  to  give  new  securities,  he  may  be  enabled 
validly  to  do  any  act  which  falls  not  within  the  statu- 
tory description  of  preference  to  one  creditor  over  the 
rest.  But  it  by  no  means  follows  that  after  his  legal 
existence,  as  owner  of  any  property,  has  altogether 
ceased,  he  shall  have  any  power  whatever,  either  to 
grant  new  securities  for  old  debts,  or  to  give  one 
creditor  any  other  preference  over  the  rest,  or  to  do 
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1835.       any   act  aflfecting  his  property,    even   though  that 
'T^^    '      act  should  be  of  a  kind  which  confessedly  does  not 

IXGLIS  .  -A 

V.  fall  within  the  retrospective  operation  of  tlie  statute  of 

ansfield.  ^QgQ  .  ^jjj  indeed,  without  regard  to  the  specific  pro- 
visions either  of  that  or  of  the  later  Bankrupt  Acts^ 
we  may  say  generally,  that  a  more  strange  anomaly 
could  not  well  be  imagined,  nor  any  position  more 
entirely  at  variance  with  the  whole  policy  of  the 
bankrupt  law,  and  indeed  more  repugnant  to  the 
notion  of  an  adjudged  bankrupt,  than  that  he  should 
retain  the  power  of  convepng  his  property  after  he 
had  been  so  adjudged  by  sentence  of  the  Court,  not 
ex  parte^  as  in  England,  where  the  adjudication  takes 
place  without  his  knowledge,  but  in  foro  cantentioso 
in  a  suit  to  which  he  was  cited  as  a  party.  To  sup- 
port so  singular  a  doctrine  would  require  the  plainest 
statutory  enactments,  and  these  are  here  all  signally 
the  other  way. 

First,  we  may  observe  upon  the  nature  of  the  process 
of  sequestration  itself.  The  action  of  declarator  rf 
bankruptcy,  given  by  the  Act  of  1696,  and  in  lieu  of 
which  the  sequestration  given  by  the  12  Geo.  3,  c.  7% 
extended  to  real  estates  by  23  Geo.  3,  c.  18,  was  sub- 
stituted, aflfected  all  the  property  of  the  bankrupt  in 
the  same  manner  in  which  the  late  Acts  do ;  for  by 
that  Act  of  1696,  upon  a  person  being  adjudged  bank- 
rupt in  the  declarator,  his  acts  and  deeds  after  his 
bankruptcy,  as  well  as  within  sixty  days  before  it,  are 
declared  void,  if  done  in  preference  of  one  creditor 
over  another.  This,  however,  bringing  the  question 
back  to  that  which  was  discussed  under  the  first  head, 
I  need  dwell  no  longer  upon  it,  as,  in  dealing  with 
the  present  part,  I  rely  on  the  provisions  of  the  later 
statutes.  I  may  only  observe,  that  the  earlier  statutes, 
1 2  and  23  Geo.  3,  are  not  so  express  in  their  words 
vesting  the  trustees,  and  consequently  divesting  the 
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bankrupt,  as  the  more  recent  statutes ;  but  they  assume       1 835. 
the  nature  and  force  of  sequestration  to  be,   as  no      ^uqlis 
doubt  it  is  in  itself,  a  judicial  divestment,  which  makes  ^• 

the  bankrupt's  power  of  dealing  with  his  property 
cease,  unless  in  so  far  as  he  is  to  obey  the  orders  of 
the  Court  in  making  the  conveyance  to  the  trustees. 
In  particular,  all  these  Acts,  old  and  new,  contain 
a  provision,  declaring  all  the  bankrupt's  property,  real 
and  personal,  at  the  date  of  the  sequestration,  to  be 
a  fund  for  distribution  among  his  creditors ;  this  forms 
the  38th  section  of  the  present  Bankrupt  Act,  and  it  is 
the  22d  section  of  the  23  Geo.  3,  c.  18,  the  first  Act  that 
applied  sequestration  to  heritable  estates.  In  truth,  the 
process  of  sequestration  can  mean  nothing  else. 

Let  us  now  see  what  additions  are  made  to  these 
things  by  the  law  at  present  in  force  to  regulate  the 
whole  proceedings  in  bankruptcy,  the  54  Geo.  3,  c.  137. 
The  trustee  in  this  case  had  been  confirmed  as  such 
by  a  decree  of  the  Court,  and  we  are  to  see  how  the 
Act  treats  the  rights  of  a  person  so  acknowledged,  and 
how,  by  necessary  consequence,  it  treats  the  bankrupt 
himself.  The  29th  section  requires  the  Court  to  ordain 
(that  is,  to  command  by  a  judgment  or  order)  the 
bankrupt  to  make  over,  within  a  time  to  be  specified, 
by  disposition  or  other  proper  deed  of  conveyance,  to 
the  trustee  his  whole  estate,  real  and  personal,  spe- 
cially describing  the  parcels  in  such  conveyances, 
and  the  instrument  is  required  in  such  form  and  style 
as  may  effectually  vest  the  right  in  the  trustee.  Now 
suppose  it  had  stopped  here,  and  the  Court  had  made 
the  order  which  it  has  made,  as  much  reliance  is 
placed  by  the  Appellant  at  least  upon  the  first  branch 
of  the  argument  upon  the  analogies  of  our  English 
law  touching  equitable  estates,  let  us  ask  how  our 
Courts  would  consider  any  act  done  by  a  bankrupt, 
or  by  any  person  after  an  order  had  been  made  upon 
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1835.       him  to  convey  his  estate  to  -4.  jB.  for  whatever  pur- 
"^^^^      pose?   Wliy  it  is  clear  that  he  never  could  vahdly 
V.  affect  that  estate  by  any  act  whatever,  except  by  the 

conveyance  which  he  was  directed  to  make.  It  would 
not  follow  that  A.  B.  could,  before  the  conveyance, 
deal  with  it ;  but  at  all  events  the  bankrupt,  or  other 
person  ordered  to  convey,  neter  could  deal  with  it 
effectually  in  any  manner  of  way.  But  the  statute 
proceeds  to  declare  and  enact  that  in  all  circumstances, 
and  whether  such  deed  be  executed  or  not,  "  the  said 
whole  estate  and  effects  shall  be  deemed  and  held  to 
be  vested  in  the  said  trustee  for  the  creditors."  Is 
not  this  enough  to  divest  the  bankrupt  ?  Is  it  not 
a  statutory  conveyance  at  all  events  out  of  him  ?  b 
there  a  better  title  to  the  substance  of  any  right,  what- 
ever may  be  wanting  to  the  forms  of  executing  it, 
than  an  Act  of  Parliament,  providing  expressly  that 
such  right  is,  by  force  of  the  Act,  in  one  party  ?  But 
at  any  rate,  can  a  man's  property  be  taken  out  of  him 
more  effectually  than  by  a  law  of  the  country  pro- 
viding that  it  is  thereby  vested  in  another  ?  Can 
a  man's  lands  be  more  effectually  tied  up  than  by 
a  statutory  declaration  and  enactment  ?  What  strongs 
case  would  it  have  been  had  the  Act  expressly  said 
(which  would  have  been  reaUy  superfluous)  that  the 
bankrupt  should  thereafter  cease  to  do  any  act  relating 
to  his  property  so  divested  ?  But  the  Act  goes  on,  and 
in  the  plainest  terms  assumes  his  being  divested  by 
the  statute,  and  by  the  order  which  the  Court  is 
required  to  make ;  for  it  directs  the  Court  to  declare, 
decree  and  adjudge  in  its  order,  that  the  whole  estate, 
right,  title  and  interest  which  were  formerly  in  the 
bankrupt,  shall  now  pertain  and  belong  absolutely 
and  irredeemably  to  the  trustee.  This  adjudication 
has  in  the  present  case  been  made,  and,  in  my 
clear  opinion,  divests  the  bankrupt;  although,  until 
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the  trustee  makes  up  his  title,  he  cannot  convey  by  isss. 
sale  or  incumbrance,  upon  plain  feudal  principles,  still 
it  is  enough  to  take  the  property  out  of  the  bankrupt.  "». 
But  I  read  the  words  of  the  Act  now,  for  the  further 
and  important  purpose  of  showing  that  the  Legisla- 
ture so  regarded  the  order  of  adjudication ;  for  the 
Act  speaks  of  "  all  the  right,  title  and  interest  formerly 
in  the  bankrupt."  Words  cannot  more  clearly  express 
that  after  the  adjudication  the  estate  is  not  in  the 
bankrupt  at  all,  and  that  all  his  power  over  it  in  any 
way,  and  to  all  intents  and  purposes,  has  ceased  from 
and  after  that  period.  The  authority  of  the  case  of 
Mitchell y.  Fergusonim)  has  been  cited  in  further  sup- 
port of  the  decree,  and  it  bears  upon  this  branch  of  the 
argument ;  for  the  Court  there  held  an  adjudication 
of  a  real  estate,  subsequent  to  a  disposition  on  which 
no  infeftment  had  been  taken,  sufficient  to  cut  down 
that  disposition,  and  defeat  a  sasine  subsequent  to  the 
adjudication,  and  before  infeftment  on  the  adjudica- 
tion. There  the  sasine  of  the  assignee  under  the 
disposition,  according  to  my  recollection,  was  inter- 
posed between  the  adjudication  and  the  infeftment 
upon  the  adjudication. 

As  for  the  argument  raised  upon  the  analogy  of 
inhibition,  and  on  the  22d  section,  which  gives  the 
recorded  petition  the  force  of  a  recorded  inhibition, 
nothing  can  result  from  that ;  the  object  of  the  provi- 
sion is  to  make  the  mere  intimation  of  the  petition  of 
sequestration  and  the  first  deliverance  upon  it,  if 
registered,  have  a  certain  eflfect ;  and  it  gives  that 
proceeding  only  the  effect  of  inhibition,  deeming  this 
a  sufficient  protection  against  acts  to  be  done  while 
the  petition  is  pending,  and  before  adjudication.  No- 
tliing  can  be  more  rational  than  the  supposition  that 
the  Act  intended  to  give  the  inchoate  procedure,  the 
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1835.  mere  presenting  and  intimating  a  petition  to  seques- 
^^  '  trate,  a  less  extensive  nullifying  effect  than  the  final 
V.  adjudication  itself.  Nothing  can  be  more  consistent 
than  that  the  sequestration  itself  finally  granted  should 
divest  the  bankrupt  to  all  intents  and  purposes,  while 
the  commencement  of  a  proceeding  to  obtain  that 
sequestration  should  only  have  the  more  limited  effect 
of  a  recorded  inhibition. 

Much  of  the  argument  in  this  case  seems  to  have 
been  rested  on  the  analogy  of  our  equitable  estates  in 
England ;  but  the  Scotch  law  now  holds  no  resem- 
blance to  the  law  of  England  in  this  particular,  thougb 
both  systems  had  one  common  origin.     Our  eqmtable 
titles  are  peculiar  to  our  jurisprudence ;  an  agreement 
to    convey   an  estate   for  a   valuable    consideration 
executed,  is,  to  all  substantial  purposes,  a  conveyance 
which  vests  the  property  in  the  purchaser ;  althougfa, 
to  obtain  his  full  rights,  he  must  resort  to  one  Court, 
and  demean  himself  as  a  suitor,  according  to  one  set 
of  rules,  and  not  another ;  whatever  is  covenanted  to 
be  done,  is  held  in  equity  as  done ;  so  that  a  title  by 
mere  agreement  is  quite  as  paramount  to  any  subse- 
quent incumbrance  or  other  previous  title  as  a  legd 
conveyance.     This  is  not  the  law  of  Scotland  upon 
feudal  principles ;  the  party  who  first  perfects  his  title 
by  sasine  (and  since  the  Act  of  1617  by  registration 
also  of  his  sasine)  is  preferred  to  him  who,  at  a  prior 
time,  may  have  paid  his  money  on  an  agreement  or 
obligation.    Land  is  only  affected  by  the  Scotch  feudal 
law  in  a  certain  way ;  any  other  mode  of  transferring 
it  or  burthening  it  is  as  inept  and  as  inefiicient  as 
a  sale  or  mortgage  by  parol  would  be  with  us.     If, 
in  this  country,  a  man  gave  his  money  on  a  parol 
conveyance  or  mortgage,  he  would,  of  course,  be  cut 
out  by  one  who  the  next  month  got  a  mortgage  or 
conveyance,  or  even  an  equitable  title  by  a  written 
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agreement  from  the  same  proprietor  to  the  same  lands^       1 835. 
This  might  be  a  hardship,  and  it  is  exactly  the  same       ikglis 
kind  of  hardship  which  may  happen  in  Scotland,  and    „    ^' 
which  has  happened  here,  with  this  very  diflference, 
that  in  Scotland  writing  may  be  as  inefficient  to  affect 
the  land,  as  parol  is  with  us. 

This  consideration  too  is  an  answer  to  the  argument 
that  the  trustee  takes  the  estate  of  the  bankrupt  tan- 
turn  et  tale ; — I  refer  to  this,  for  this  is  the  ground  of 
the  opinion,  with  which  I  totally  differ,  of  one  of  the 
most  learned  of  the  Scotch  Judges,  for  whose  opinion 
I  have  a  constant  and  habitual  respect,  I  mean  Lord 
Moncrief ; — he  does  take  it  tantum  et  tale^  and  the 
estate  was  not  affected  in  the  bankrupt's  hands  by  the 
personal  obligations,  which  were  sufficient  only  and 
valid  and  binding  against  the  bankrupt  personally. 
He  takes  the  estate  tantum  et  tale,  and  what  does 
that  mean  ?  Tantum  et  tale,  of  such  kind  as  it  was  in 
the  hands  of  the  bankrupt.  What  was  that  ?  Quantum 
et  quale  as  it  was  in  the  bankrupt.  On  the  clearest 
principles  of  feudal  law,  it  was  not  effectual  or  valid 
merely  by  his  conveyance ;  that  would  not  affect  their 
l^al  estate  any  more  than  a  parol  conveyance  in 
this  country  would  convey  the  real  estate.  Between 
the  bankrupt  and  the  trustee  there  can  be*  no  privity, 
such  as  to  affect  the  latter  with  any  personal  obliga- 
tion  incurred  by  the  former,  and  the  land  not  being 
affected  by  such  obligation,  the  trustee  takes  it  tantum 
et  tale;  takes  it  discharged  from  any  real  burthen. 
As  to  the  English  law,  it  may  be  further  observed, 
that  we  allow  some  further  nicety,  oftentimes  working 
great  injustice  to  creditors.  He  who  posteriori  tempore 
obtains  a  legal  title  to  an  estate  covered  with  real 
securities,  will,  by  obtaining  a  prior  equity,  defeat  one 
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1835.      who  lent  his  money  on  an  equitable  title  only,  between 
T^    '     the  date  of  the  two  titles  that  now  unite  in  one  perscm. 

1kg  LIS  A 

V.         So  that  one  who  has  lent  his  money  this  year,  majr 

Mansfield,    ijp.j  "x*  i^  j  j 

be  deteated,  or,  as  it  is  very  expressly  termed,  squeezed 
out  by  one  who  has  only  advanced  money  on  the  same 
estate  a  year  after,  but  who  has  not  concluded  his 
equitable  with  his  legal  title. 

The  rigorous  administration  of  the  feudal  prin- 
ciples of  law  in  Scotland  can  work  no  further  hard- 
ship than  this,  and  the  consideration  of  such  topics  is 
only  important  in  such  cases  as  affecting  the  question 
of  costs.  I  am  of  opinion,  on  account  of  the  hardship 
of  this  case,  that  none  should  be  given  in  this  House, 
and  that  none  ought  to  have  been  given  in  the  Cooit 
below.  So  far  I  shall  advise  your  Lordships  to  alter 
the  interlocutor,  as  costs  were  given  in  the  Court 
below,  and  with  that  exception,  for  these  reasmis, 
I  shall  advise  your  Lordships  to  adhere  to  the  inte^ 
locutor.  I  have  gone  with  some  particularity  into 
the  case,  on  account  of  the  great  importance  of  it, 
and  particularly  the  discrepancy  of  the  authorities 
which  at  first  appeared  to  exist.  I  have  given  to 
them,  as  I  stated  I  should,  a  very  careful  considera- 
tion, as  well  as  to  the  opinions  of  the  learned  Judges 
in  the  Court  below,  and  I  have  stated  my  opinion  at 
some  length,  in  order  that  the  parties  may  knov 
exactly  the  grounds  on  which  the  House  have  come 
to  the  decision.  I  now  move  your  Lordships  tint 
the  interlocutor  be  affirmed,  without  costs,  except  ii 
respect  of  costs,  and  that  that  part  of  the  interlocutor 
be  reversed. 

It  was  accordingly  ordered  and  adjudged  by  die 
Lords,  &c.,  that  the  interlocutor  complained  of,  so  far 
as  the  same  ^^  finds  the  defender  liable  in  expenses,  and 
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remits    the   amount  thereof,    when    lodged,   to  the  1835. 

auditor  to  tax  and  report,"  be  and  the  same  is  hereby  ^TT^ 

reversed ;  and  it  is  further  ordered,  that  the  said  in-  v. 
terlocutor,  in  all  other  respects,  be  and  the  same  is 
hereby  affirmed. 


APPEAL 


FROM    THE   COURT   OF   SESSION.  May  7. 

Donald  M*Aulay Appellant. 

James  Adam  and  David  Brown      -     -  Respondents. 

A  client  having  required  his  attorney's  bills  of  codts  to  be  -^'J^l!!^  ^°^ 
taxed,  the  attorney  intimated  to  him  that  in  that  case  he  Competency  of 
would  make  out  new  accounts,  in  which  he  would  charge  Appeal. 
his  full  legal  fees,  which  were  not  charged  to  that  extent 
in  the  bills  deUvered,  and  accordingly  he  employed  a  person 
to  remodel  the  accounts,  and  that  person  inserted  in  the 
new  accounts  fictitious  charges,  and  increased  other  charges 
which  were  in  the  former  accounts.  The  attorney  denied  all 
knowledge  of  the  insertion  of  the  fictitious  charges,  and  aban- 
doned them  before  the  auditor  to  whom  the  accounts  were 
by  order  of  Court  remitted  to  be  taxed.  The  Court  by 
a  subsequent  order  instructed  the  auditor  to  report  specially 
on  the  different  subjects  and  points  raised  by  the  client's 
answers,  imputing  to  the  attorney  a  participation  in  the 
fabrication  of  the  fictitious  charges.  These  charges  having 
been  abandoned,  the  auditor  made  no  inquiry  into  them, 
but  reported  on  the  other  costs,  taxing  off  about  one- 
fourth  of  the  whole  bill,  and  no  objection  being  lodged 
to  that  report  when  it  came  before  the  Court,  it  was  con- 
firmed with  costs.  Held,  that  it  was  not  competent  for  the 
client  to  appeal  to  the  House  of  Lords  against  the  order 
confirming  the  report,  as  he  had  not  lodged  objections  in 
writing  to  it  in  the  Court  below. 
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An  appeal  for  mere  coBts  does  not  lie,  yet  if  an  appeal  is 
brought  on  a  sabstantial  question,  not  colourable,  the 
House  may  deal  with  the  costs  awarded  by  the  Court 
below  (a).  Accordingly,  in  an  appeal  which  appeared  to  the 
House  to  have  been  brought  for  costs,  but  in  which  the  order 
appealed  from  was  varied  materially,  in  favour  of  the  Appel- 
lant, by  the  correction  of  an  error,  which,  however,  he  might 
have  prevented  by  a  mere  suggestion  to  the  Court  below,  it 
was  HELD  that,  the  Appellant  is  not,  on  the  ground  of  that 
variation,  entitled  to  be  absolved  from  costs ;  but,  under  the 
circumstances,  the  appeal  was  dismissed  without  costs. 

1  HE  Appellant  is  a  surgeon  in  the  Island  of  Lewis, 
(Scotland)  and  the  Respondents  are  Writers  to  the 
Signet  in  Edinburgh.  The  Respondent  Adam  acted 
for  several  years  as  agent  for  Donald  M'AuIay,  sen^ 
deceased,  and  for  his  son,  the  Appellant,  in  various 
lawsuits  in  which  they  were  concerned.  In  the  year 
1828  Adam  entered  into  partnership  with  the  Respon- 
dent Brown,  and  during  three  years  that  the  part]le^ 
ship  subsisted,  the  law  business  of  Messrs.  M^Auhqr 
was  conducted  by  Messrs.  Adam  &  Brown.  A  stale 
of  accounts  between  them  and  the  Appellant,  as  at 
March  1830,  was  rendered  to  him,  by  which  it  ap- 
peared that,  after  giving  credit  for  the  sums  paid  <m 
account,  there  was  a  balance  then  due  to  Messrs. 
Adam  &  Brown  of  464/.  17^.  6d.,  exclusive  of  an 
account  of  expenses  previously  incurred  to  Mr.  Adanit 
and  due  to  him  individually.  That  account  was  fiu^ 
nished  with  a  view  to  an  amicable  adjustment.  The 
Appellant,  having  been  afterwards  pressed  for  a  seHk- 
ment,  desired  that  the  accounts  should  be  submitted 
to  the  auditor  of  Court  for  taxation,  and  the  Reqxvi- 
dents  agreed  to  that  proposal;  but  as  they  alleged 
that  the  accounts  were  stated  at  a  lower  rate  than 

(a)  See  the  last  preceding  case,  pp.  371  6c  372. 
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they  were  entitled  to  have  charged,  they  reserved  to 
themselves  the  power  of  stating  the  chaises  at  the 
foil  amount  which  they  were  entitled  to  demand. 
The  accounts  were  accordingly  referred  to  a  Mr. 
Robertson,  to  remodel  them  for  the  auditor,  and  a  copy 
of  them,  as  remodelled,  was  sent  to  the  Appellant. 

The  partnership  between  the  Respondents  being 
dissolved  in  July  1831,  Brown,  who  was  empowered 
to  collect  the  outstanding  debts  due  to  the  firm,  wrote 
several  letters  to  the  Appellant,  asking  for  a  settle- 
ment, without  effect.  In  the  month  of  November  of 
that  year  the  Appellant,  having  come  to  Edinburgh 
with  a  parcel  of  cattle  for  sale  at  Hallow-fair,  the 
Respondents  raised  an  ordinary  action  against  him, 
and  thereupon  attached  his  cattle ;  but  upon  his  giving 
two  bills  of  200/.  each  (one  of  which  has  been  since 
paid),  his  cattle  were  liberated,  the  action  was  aban- 
doned, and  the  Appellant  then  gave  consent  in  writing 
that  the  accounts  between  the  Respondents  and  him 
should  be  audited  under  the  authority  of  the  C!ourt  of 
Session. 

The  Respondents,  consequently,  presented  a  petition 
to  the  Court  on  the  17th  of  November  1831,  con- 
formably to  the  Act  of  Sederunt  of  February  6th, 
1 806  (a)y  and  they  produced  therewith  copies  of  their 

(a)  One  of  the  enactments  of  that  Act  is  as  follows ; — ^^  In  order 
to  provide  an  easy  method  by  which  the  accounts  of  practitioners, 
as  between  agent  and  client,  in  this  Court,  may  be  checked  and 
liquidated,  the  Lords  do  farther  ordain,  that  it  shall  be  competent, 
either  to  the  client  or  to  the  agent,  to  make  a  summary  application 
to  the  Court  or  to  the  Lord  Ordinary  before  whom  the  cause  may 
depend,  or  has  formerly  depended,  to  get  the  account  claimed  by 
the  agent  remitted  to  the  auditor  of  Court,  in  order  to  be 
examined  and  taxed  according  to  these  regulations ;  which  remit 
thai],  on  the  application  having  been  served  on  the  opposite  party, 
and  produced  in  Court  with  a  written  intimation,  be  forthwith 
granted ;  and  the  auditor  shall  thereafter  inquire  and  report  upon 
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remodelled  accounts,  one  amounting  to  381  /.  1 0«.  1 1  i  (f. 
for  expenses  incurred  for  the  joint  behoof  of  the  Ap- 
pellant and  his  deceased  father,  a  second  amounting 
to  524/.  10^.  11  i^.  for  expenses  incurred  on  behoof 
of  the  Appellant  only,  from  which  latter  was  to  be 
deducted  304  Z.  I'Ss.  Sd.,  in  respect  of  payments  on 
account.     The   petition   prayed  the   accounts  to  be 
remitted  to  the  auditor  of  the  Court  to  tax  the  same, 
&c.     On  the  next  day  the  Court  granted  warrant  of 
service  of  the  petition  on  the  Appellant,  and  he  was 
ordered  to  lodge  answers  thereto  within  eight  days. 
On  the  16th  of  December  1831  the  following  inter- 
locutor, which  is  the  first  of  those  appealed  irom,  waa 
pronounced  :   "  The  Lords  having  heard  this  petition, 
and   counsel  for  the  parties,   remit  the  petitioners' 
accounts  to  the  auditor  of  the  Court  to  tax  and  to 
report,  and  the  parties  or  their  events  to  attend  for 
taxing  on  or  after  the  first  sederunt  day  in  January 
next.*' 

the  said  account  to  the  Court  or  the  Lord  Ordinary ;  and  the 
party  shall  have  it  in  their  power  to  state  objections  to  the  report, 
all  in  manner  abovementioned ;  and  the  sum  so  to  be  ascert^ned 
as  the  amount  of  the  account  shall  alone  form  a  charge  against  the 
client/*  &c.  ''  And  in  case  either  party  means  to  object  to  the  report 
of  the  auditor,  he  shall  immediately  lodge  with  the  clerk  a  note 
of  his  objections,  stating  them  shortly,  and  without  entering  into 
argument ;  a  copy  of  which  note  shall  be  transmitted  by  him  Is 
the  agent  on  the  other  side ;  and  the  Court  or  the  Lord 
may  either  direct  the  same  to  be  answered  in  writing,  or  vtri 
at  the  bar,  as  the  case  may  require,  the  expense  of  such  discuMMD 
being  always  laid  upon  the  objector,  in  case  his  objections  shall  not 
be  sustained ;  and  the  interlocutor  to  be  pronounced  shall  be  final* 
By  another  Act  of  Sederunt  it  is  provided,  **'  That  wte 
in  any  cause  a  report  has  b^en  obtained  from  an  accountant  or 
other  professional  person,  and  the  parties,  or  either  of  them,ihil 
be  dissatisfied  with  the  report,  the  cause  shall  be  enrolled  befim 
the  Lord  Ordinary  for  debate  on  the  report,  and  a  note  of  tk 
objection  shall  be  furnished  to  the  opposite  party  48  houn  before 
the  enrolment." 
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The  Appellant  afterwards  obtained  an  enlargement       1835. 
of  the  time  to  lodge  his  answers  to  the  petition,  and  in     jyi^^uLAr 
the  mean  time  some  meetings  took  place  between  his         v.  ^^^^ 
agent  in  Edinburgh,  Mr.  Roy,  and  the  Respondent,      bbowk. 
Brown,  to  whom  Mr.  Roy  pointed  out  many  new 
and   fictitious  charges  in   the  remodelled  accounts, 
which  were  not  in  the  accounts  first  rendered  to  the 
Appellant,  whereupon  Mr.  Brown  declared  that  he 
had  never  seen  the  accounts  as  remodelled ;  that  he 
was  wholly  ignorant  of  such  improper  charges  having 
been  introduced,  and  disapproved  of  them,  and  he 
agreed  not  only  to  strike  them  off*,  but  also  to  with- 
draw other  charges  which  were  likewise  considered 
objectionable.     A  correspondence  took  place  between 
Mr.  Roy  and  the  Respondent,  Brown,  as  to  other 
charges  in  the  accounts,  upon  which  they  could  not 
come  to  any  arrangement. 

The  Appellant  ultimately  gave  in  his  answers,  in 
which  he  admitted  his  liability  for  a  business  account 
to  the  Respondents,  but  he  denied  that  he  owed  all 
the  sums  charged  in  the  accounts,  founded  on  in  the 
petition ;  and  he  alleged  that  Mr.  Robertson,  to  whom 
the  first  accounts  were  referred  to  be  remodelled,  "pro- 
ceeded to  concoct  and  fabricate  a  new  account,  as 
large  as  he  could  make  it,  by  inventing  and  inserting 
additional  fictitious  charges,  and  altering,  remodelling 
and  constructing  documents  to  correspond  to  these. 
The  result  of  the  whole  was  the  accounts  now  founded 
on  in  the  petition,  which  contain  charges  innumer- 
able, not  in  the  original  accounts,  not  actually  in. 
curred,  and  the  mere  fruit  of  invention.  Fees  are 
stated  as  paid  to  counsel,  which  never  were  paid; 
consultations  are  charged  for,  which  never  took  place. 
There  are  borrowings  and  revisings  and  meetings  set 
down,  not  one  of  which  ever  happened.     There  are 

c  c  4 


390  CASES  IN  THE  HOUSE  OF  LORDS 

1833.       memorials  to  counsel,  and  copies  of  papers  charged, 

^^^~^     none  of  which   ever  were  drawn  at   the  time,  and 

V.         which,  if  they  exist  at  all,  were  drawn  ex  past  facto 

Browm!     I>y  ^his  Mr.  Robertson,  to  bear  out  the  false  charges 

before  the  auditor.     To  the  extent  of  about  300  /.  the 

accounts  now  charged  to  the  Respondents  (including 

those  of  the  firm,  and  of  Mr.  Adam  individually),  are 

a  mere  fiction." 

In  illustration  of  these  general  allegations,  the  Ap- 
pellant referred  to  particular  charges  in  the  accounts, 
and  admitted  that  the  Respondents  offered  to  dedoct 
a  great  part  of  them  (to  the  amount  of  1 80  /.),  but  he 
said  that  the  offer  was  made  for  the  purpose  of  stifling 
inquiry,  and  he  asked  for  a  commission  and  diligence 
to  the  auditor  to  examine  witnesses  in  support  of  these 
imputations  on  the  Respondents. 

These  charges  and  imputations  on  the  conduct  of 
the  Respondents  appearing  to  the  Court  to  require 
investigation,  the  following  interlocutor  was  pro- 
nounced on  the  8th  of  March  1832: — ^•'The  Lords, 
having  resumed  consideration  of  this  petition,  with 
the  answers  thereto,  and  heard  counsel  for  the  parties, 
appoint  them  to  be  heard  before  the  auditor ;  grant 
commission  to  him  for  this  purpose,  and  instruct  him 
to  report  specially  on  the  different  subjects  and  paints 
in  question  to  the  Court  therein ;  and  grant  conmiis- 
sion  and  diligence  to  the  parties  for  citing  witnesses 
and  havers  in  common  form." 

When  the  parties  were  before  the  auditor,  the 
Respondents  requested  that,  instead  of  the  aocoonts 
produced  along  with  the  petition,  a  new  set  of 
accounts,  which  had  been  subsequently  produced  by 
them  in  process,  should  be  taxed,  in  which  all  the 
fictitious  charges  introduced  by  Robertson  had  been 
omitted  (and  which  had  been  previously   given  up), 
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alleging,  that  by  this  course  all  the  trouble,  delay, 
and  expense  attending  the  commission  and  diligence 
would  be  saved,  and  that  it  was  useless  to  go  into  an 
investigation  concerning  charges  which  had  been  aban- 
doned, or  to  prove  the  facts  regarding  the  remodelling 
of  the  accoimts,  which  they  had  fully  admitted.  The 
Appellant  objected  to  any  accounts  being  taxed, 
except  those  originally  produced  along  with  the 
petition,  unless  the  petitioners  (the  Respondents) 
agreed  to  pay  all  the  expenses  hitherto  incurred ;  that 
proposal  not  being  agreed  to,  the  auditor  proceeded  to 
examine  the  accounts  produced  with  the  petition,  and 
he  taxed  off  219/.  2^.  3^^.,  from  a  sum  of 
889/.  7  5.  6  i  d.y  which  sum  was  composed  of  the 
two  accounts  before-mentioned,  and  he  reported 
accordingly  for  670  /.  5  5.  3  d.  due  to  the  Respon- 
dents. 

The  following  intercutor  was  pronounced  on  15th 
of  February  1834 :  "  The  Lords  having  resumed  con- 
sideration, &c.,  approve  of  the  auditor's  report  upon 
the  accounts  libelled,  and  in  terms  thereof,  decern 
against  the  Respondent  (the  Appellant)  in  favour  of 
the  Petitioners  (the  Respondents)  for  the  sum  of 
670  /.  5  5.  3  c/.,  reported  upon  as  due,  under  deduc- 
tion of  304  /.  13  5.  Sd.  paid  to  account,  as  stated  in 
the  petition,  together  with  the  legal  interest  on  the 
balance,  from  the  17  th  day  of  November  1831,  and 
till  paid.  Find  expenses  due  to  the  Petitioners, 
including  the  expenses  of  this  discussion,  and  of  the 
procedure  before  the  auditor.  Allow  accounts  thereof 
to  be  given  in,  and  remit  the  same,  when  lodged  to 
the  auditor  to  tax  and  report.*' 

Two  accounts  of  these  expenses  were  afterwards 
taxed  and  reported ;  one  for  1 34  /.  65.  11  rf.,  in  name 
of  Adam  &  Brown  jointly ;  the  other  for  27  /.  1 1 5.  7  d. 
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in  name  of  Adam  only;  and  the  Court,  by  two 
interlocutors  dated  the  7th  of  March  1834,  approved 
of  that  report,  and  decerned  accordingly. 

The  appeal  was  against  the  three  last  interlocutors, 
and  against  that  of  the  16th  of  December  1831,  before 

stated. 

Dr.  Lushington  and  Mr.  Tinney  for  the  Appel- 
lant:— 

The  report  of  the  auditor  ought  not  to  have  been 
approved  of,  as  being  directly  at  variance  both  with 
the  order  of  the  Court  and  the  auditor's  duty  under 
that  order.  The  Court  ought  not  to  have  decerned 
against  the  Appellant  for  the  sum  contained  in  the 
judgment,  but  ought  to  have  given  credit  for  the 
partial  payment  of  200/.,  and  ought  also  to  have 
given  eflfect  to  all  counter  claims,  which,  either  in 
name  of  costs  or  otherwise,  the  Appellant  had  against 
the  Respondents,  in  connexion  with  the  matters  before 
the  Court. 

The  Court  ought  not  to  have  decerned  the  Appel- 
lant to  pay  the  Respondents  their  costs,  as  if  they  had 
successfully  maintained  their  judicial  demand  against 
an  unjust  defence.  On  the  contrary,  the  Court  ought 
to  have  remitted  the  case  again  to  the  auditor,  with 
instructions  to  perform  the  duty  which  had  bea 
specially  enjoined  on  him,  or  ought  to  have  taken 
other  steps,  either  by  ordering  a  record  to  be  made 
up,  or  otherwise,  to  have  the  merits  of  the  case  brought 
fairly  before  them.  There  was  sufficient  evidence 
before  the  Court,  and  within  its  reach,  to  have  war- 
ranted them  in  finding  that  the  demand  made  by  the 
Respondents  was  an  uujust  demand,  and  that  the 
Appellant  had  been  fully  justified  in  his  whole  steps 
of  resistance  to  it. 
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Before  awarding  to  the  Respondents  any  sum  which       1335. 
might  be  justly  due  on  their  business  accounts,  the     ^^^/^^y 
Court  ought  to  have  found  the  Appellant  entitled  to         ^' 
the  expenses  to  which  he  had  been  unjustly  subjected      Beown. 
in  the  matter  of  these  accounts,  and  on  ascertaining 
the  amount  of  these  expenses,  to  have  sanctioned  that 
amount    as    a    deduction     from    the    Respondents' 
accounts.      As  the   result  of  this  would    have   been 
to   leave   no  balance   due  to   the   Respondents,  the 
petition  ought  to  have  been  entirely   dismissed,  in 
place  of  the  Respondents  having  had  given  to  them 
what  they  at  present  possess,  the  decree  of  a  Court  of 
law  for  the  amount  of  an  unjust  claim,  coupled  with 
what  is  equivalent  to  the  expression  of  actual  censure 
on  the   Appellant,    for  having  fairly   and   honestly 
resisted  it. 

Mr.  Pemberton  and  Mr.  McNeil  for  the  Respon- 
dents, were  stopped  (b). 

Lord  Brougham  : — I  shall  first  state  to  your  Lord- 
ships the  grounds  upon  which  I  come  to  the  opinion 
that,  although  your  Lordships  might  be  disposed  to 
regret  one  or  two  matters  admitted  in  the  Court 
below,  you  are  now  precluded  from  entering  into  the 
consideration  of  them ;  and  I  shall  then  proceed  to 
state  the  grounds  upon  which,  as  I  think,  the  judg- 
ment of  the  Court  below  must  stand,  with  a  slight 
variation  as  regards  the  sum  of  200/.  paid  by  the 
Appellant.  The  question  arose  in  those  circum- 
stances.— [His  Lordship  stated  the  facts,  and  then 
proceeded.] — In  consequence  of  the  objection  natu- 
rally enough  taken  by  the  Appellant  to  the  state  of 
the  account,  as  being  confessedly  most  obscure  and 
unintelligible,    even    to    professional   men,    Messrs. 

(6)  Vide  infra,  p.  411. 
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Adam  &  Brown  employed  a  person  to  remodel  and 
arrange  it,  and  make  it  more  easy  to  be  understood 
and  consequently  more  fair  towards  the  parties  who 
were  chargeable.  That  this  was  a  very  fit  course  to 
take,  no  person  can  deny;  but  then  it  was  fit  only  thus 
far  forth,  that  the  person — ^the  accountant,—  to  whom 
it  was  sent  to  be  what  was  called  remodelled^  or  rather 
classified  and  arranged,  should  confine  himself  to  such 
process  of  classifying  and  arranging,  so  as  to  make 
that  easy  of  comprehension  which  before  was  hardly 
comprehensible  at  all.  It  is  one  security  to  a  party 
who  runs  up  a  bill  with  any  man  employed  by  him, 
whether  as  a  tradesman  or  a  professional  agent,  and 
who  allows  that  account  to  run  on  from  year  to  year, 
and  to  combine  a  great  variety  of  items,  that  the 
books  of  the  person  charging  him  for  those  items — that 
the  accounts  kept  regularly  and  from  day  to  day  of 
the  business  done  by  the  professional  person,  or  of  the 
goods  supplied  by  the  tradesman, — should,  in  the  first 
instance,  speak  for  him  and  for  themselves,  and  tell 
a  tale  against  the  customer  or  against  the  client,  with 
the  kind  of  authenticity,  and  therefore  proportionate 
degree  of  credit  derived  from  contemporary  entries  in 
books  of  account.  Consequently,  whoever  makes  oot 
a  bill  against  a  client  or  against  a  customer,  ought,  as 
near  as  may  be,  to  follow  the  entries  in  the  order  of 
time,  and  in  the  specification  of  the  items  in  the 
account.  If  a  confiised  statement  is  made  in  the  first 
instance,  and  if  the  account-books  will  not  help  those 
persons,  so  charging  and  so  making  out  the  confiised 
statement,  to  clear  it  up,  then  it  becomes  a  very  deli- 
cate matter  indeed  to  do  anything  but  merely  new 
arrange,  with  explanations,  the  entries  in  those  books; 
but  it  is  by  no  means  a  proceeding  to  be  countenanced 
in  any  court  of  justice,  or  by  any  man  of  businessy 
with  any  kind  of  approbajtion,  that  anything  further 
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should  be  done,  in  the  way  of  making  the  account        i835. 
clearer,  than  simply  explaining,  apportioning,  classify-     m^aulat 
ing,  and  as  it  were,  altering  the  arrangement  of  the         v. 

•  rn  1  11  1  x-L         Adam  and 

items.  It  you  go  beyond  that,  you  take  away  the  brown. 
credit  and  the  kind  of  authenticity  derived  from  such 
books  or  sheets  of  paper,  if  kept  in  separate  memo- 
randa, and  you  take  away,  by  so  much,  the  kind  of 
security  that  the  client  or  the  customer  derives  from 
that  source.  I  therefore  cannot  approve  of  anything 
called  remodelling,  unless  it  is  confined,  as  I  have 
described  the  process,  to  arrangement  and  explana- 
tion. 

After  the  Appellant  had  taken  the  objection,  and 
Messrs.  Adam  &  Brown  had  so  far  jdelded  to  it  as 
to  say  that  the  account  should  be  referred  to  a  person 
to  remodel  it,  they  appointed  one  James  Robertson  to 
that  office,  and  from  his  proceedings  in  discharge  of 
that  duty  has  mainly  arisen  this  litigation.  At  the 
time  the  objection  was  taken  to  the  account,  Messrs. 
Adam  &  Brown  said  to  the  Appellant,  or  they  gave 
him  to  understand,  that  they  had  charged  him  less 
than  the  amount  they  were  strictly  entitled  to ;  and  if 
it  was  made  a  matter  of  contentious  discussion,  they 
then  might  raise  the  charge  to  the  usual  level, — ^ac- 
cordingly, when  they  appointed  Mr.  Robertson  to 
perform  the  operation  of  remodelling,  they  desired 
him  to  take  that  into  consideration,  and  see  if  any- 
thing could  be  added. 

Now,  I  by  no  means  intend  to  assert  that  a  person  who 
has  made  one  charge  against  his  debtor,  and  limited 
himself  to  that  amount,  may  not  honestly  and  cor- 
rectly enough,  if  that  charge  is  refused  to  be  paid,  and 
the  justice  of  it  disputed,  say,  "  If  you  dispute  it,  I 
will  charge  what  I  have  a  right  to  do ;  I  have  not 
gone  to  the  extent  of  my  right,  but  I  will  go  to  the 
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extent  of  it  if  you  defend  yourself  upon  your  right" 
Nevertheless,  that  is  not  the  ordinary,  or  indeed  a 
creditable  mode  of  proceeding.     Is  it  fair,  because  a 
party  refuses  payment  of  an  account  delivered,  to  say, 
'^  All  I  have  done  hitherto  means  nothing ;  all  I  have 
given  you  in  as  my  demand  shall  go  for  nothing ;  1 
will  ask  you  a  great  deal  more  ?"    It  is  not  a  common 
mode  of  proceeding,  and  if  the  first  bill  came  before 
a  jury  in  the  course  of  a  contest,  I  do  not  think  there 
is  any  reason  which  could  suffice  to  convince  the  jury 
that  the  first  was  not  the  proper  amount  of  charge; 
unless,  from  circumstances  which  I  can  hardly  figure 
to  myself,  the  person  had  been  kept  from  going  in  the 
first  instance  to  the  full  extent  of  his   claim.     How- 
ever, it  is  clear  that  the  solicitors  here  did  give  notice 
to  their  client,  for  they  said,  "  We  shall  chaise  you  to 
the  full  extent,  if  you  dispute  the  account.*'     Accord- 
ingly, Mr.  Robertson,  so  authorized,  proceeded  with  the 
office  of  remodelling ;  and,  in  looking  out  for  chai^ges, 
he  obeyed  the  instructions   even   more   than  to  the 
letter,  for  the  success  that  attended  his   exertions  was 
such,  as  appeared  from  one  expression  in  the  corre- 
spondence, as  to  have  surprised  his  employers.     He 
raised  the  demand  against  Mr.  M^Aulay,  about  160i. 
for  business  done  since  the  account  was  rendered,  and 
he  raised  it  by  300/.  upon  the  whole  for  business  not 
brought  in  before,  making  the  account  between  900  /. 
and  1,000/.,  which  had  been  between  400/.  and  600/. 
Part  of  that  was  for  business  newly  done,  and  an  oflPer 
was  made  by  the  Respondents  to  depart  from  another 
part  of  it. 

It  is  material  to  observe  that  the  first  application 
made  to  the  Court  by  the  Respondents  here — the 
petitioners  below, — was  in  the  usual  way,  to  have 
ther  bill  taxed  ;  to  have  the  account  of  the  expenses 
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against  their  client  remitted  to  the  auditor  of  the 
Court ;  and  it  is  material,  for  the  course  that  the  case 
has  taken,  to  attend  to  the  first  part  of  the  proceeding, 
which  is  the  point  from  which  the  whole  litigation 
sprung.  The  bill  was  presented,  and  served  by  the 
order  of  the  Court,  in  November  1831,  upon  the  other 
party  in  the  usual  form ;  that  was  then  the  ground  of 
the  next  order,  being  the  first  interlocutor  appealed 
from,  which  is  in  the  usual  form,  to  remit  the  petitioner's 
account,  annexed  to  his  petition,  to  the  auditor  of  the 
Court,  and  the  parties  to  attend  the  taxing  upon  that 
order.  There  had  been  an  attendance  upon  the 
auditor ;  a  report  had  been  made  by  him,  and  that 
report  had  found  Mr.  M*Aulay  liable  in  a  large  sum. 
It  appeared  that  upon  the  report  coming  for  confirma- 
tion by  the  interlocutor  of  the  Court,  Mr.  M*Aulay 
had  not  taken  objection  to  it  in  writing,  shortly  stat- 
ing the  reasons  of  his  objection,  and  without  that  no 
further  proceeding  could  have  been  had ;  for,  by  the 
Act  of  Sederunt,  that  order  and  deliverance  of  the 
Court  so  made,  without  any  written  objection  to  the 
auditor's  report,  must  be  final ;  that  is  admitted : 
but  then,  after  the  first  remit  to  the  auditor,  answers 
were  put  in  by  Mr.  M^Aulay  to  the  petition,  and 
upon  those  answers  the  Court  made  an  interlocutor, 
which  gave  rise  to  the  doubt  that  continues  to  encum- 
ber the  question.  The  Appellant  set  forth  several 
items,  for  which  he  said  there  is  no  ground,  and  he 
gave  the  reasons,  and  he  set  forth  the  conduct  of  Mr. 
Robertson,  in  respect  of  the  bills  delivered  in  by 
Messrs.  Adam  &  Brown,  as  amounting  to  a  gross 
fraud,  to  the  fabrication  of  imaginary  and  fictitious 
items,  and  to  the  still  more  elaborate  machinery  of 
fraud,  which  consists  in  actually  fabricating  papers  as 
having   been    written  by   Adam  &  Brown,   for  the 
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instruction  of  counsel,  in  causes  long  since  at  an  end, 
and  in  which  causes,  no  such  papers  had  ever  beei 
written  by  them,  or  by  any  person,  for  the  instructian 
of  any  counsel  at  all.  This  is  a  direct  charge  of  &• 
brication,  and  of  the  most  discreditable  nature,  on  tiie 
part  of  Robertson ;  and  though  the  answer  did  not 
bring  the  participation  in  the  fraud  as  a  chaige 
against  Adam  &  Brown,  yet,  no  doubt  they  aie 
charged  with  it  by  implication ;  for  they  are  stated 
to  have  employed  Robertson,  and  to  have  used  the 
accounts  fo  fabricated  by  him ;  and  lest  any  doubt 
should  remain  that  this  was  to  let  in  an  insinuatioB, 
though  not  a  charge  in  distinct  terms,  Adam  &  Btowb 
are  said  in  distinct  terms  to  have  made  an  offer  to 
Mr.  M^Aulay  after  using  the  accounts,  and  in  order 
to  stifle  further  inquiry.  I  look  upon  the  answers  u 
raising  the  charge  of  fabrication  against  Adam  k 
Brown,  and  charging,  by  something  more  than  imjdi- 
cation,  a  participation  in  Robertson's  fraud,  and  that 
groundless  charge  may  prove  not  immaterial  to  the 
question  which  has  arisen  touching  the  expenses  of 
these  proceedings.  Answers  to  this  purport  having 
been  given  in,  another  interlocutor  was  pronounced 
by  the  Court,  on  the  8th  of  March  1832,  of  a  peculiar 
nature ;  not  the  ordinary  and  usual  remit  (that  remit 
had  been  given  before,  and  that  remit  was  now  ripe 
to  be  acted  upon),  but  it  was  an  additional  order,  upon 
circumstances  emerging  out  of  the  first  remit,  and  as 
adding  something  to  the  inquiry  which  the  first  order 
charged  the  auditor  to  make.  I  say,  adding  something 
to  the  inquiry,  and  I  say  so  advisedly  ;  because,  feoai 
all  I  can  see  of  these  proceedings,  either  as  fiair  as  is 
stated,  or  upon  the  face  of  the  interlocutor  of  Mard 
1832,  or  upon  the  face  of  the  report  of  the  auditor,  I 
conceive  that  the  auditor  had  omitted  to  mention  tbe 
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earlier  order,  which  was  an  order  of  course,  and  has       i835. 
mentioned  only  the  second  order,  which  has  ffiven     ^^ 

1^-  1  !•    •  1    •  •  T  1  M*AULAY 

him  additional  instructions.    He  ought  to  have  stated  v,     . 

both  these  orders,  as  he  has  proceeded  upon  them,  buowk! 
and  that  is  very  material.  The  second  order  is  not  a 
direction  to  tax,  and  if  the  second  order  had  stood 
alone,  the  auditor  would  have  had  no  right  to  tax.  It 
is  this:  "  The  Lords  having  resumed  consideiation  of 
this  petition,  with  the  answers  thereto,  and  heard 
counsel  for  the  parties,  appoint  them  to  be  heard  before 
the  auditor,  (that  is,  it  gives  him  the  power  to  hear), 
-grant  commission  to  him  for  this  purpose  (that  is,  to 
hear),  and  instruct  him  to  report  specially  on  the  dif- 
ferent subjects  on  the  points  in  question,  to  the  Court 
therein,  and  grant  commission  and  diligence  to  the 
parties  for  citing  witnesses  and  havers  in  common 
form.*'  There  is  not  a  word  here  about  taxing ;  he 
has  no  right  by  force  of  this  order  to  tax ;  it  only 
authorizes  him  and  commissions  him  to  hear  the 
parties,  and  report  specially  upon  the  diflferent  subjects 
and  points  in  question.  Nevertheless,  the  auditor 
has  taxed  the  bill  from  beginning  to  end,  and  taxed 
off  219/.  therefrom.  He  proceeded  to  do  that  regu- 
lary,  independently  of  this  order  of  the  8th  of  March 
1832,  by  the  order  of  December  1831 ;  for,  as  that  order 
stood,  it  was  not  interfered  with,  much  less  annihilated, 
by  the  order  of  the  8th  of  March  following,  or  by  any 
rescinding  process  of  the  Court,  or  by  efflux  of  time, 
or  by  any  alteration  of  circumstances  or  parties ; 
certainly,  therefore,  that  order  stood  with  the  second, 
and  the  auditor  found  himself  acting  under  the  exi- 
gency of  two  .orders,  a  direction  to  tax  and  to  report 
*  special  circumstances ;  he  was  bound  to  follow  both 
those  orders,  and  to  execute  them.  He  did  proceed ; 
and  then  one  party  says,  he  did  not  comply  with  the 
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« JTT'    '     report  specially  upon  the  different  subjects  and  points 
V.  in  question  therein,  (and  by  "  therein  "  I  apprehend 

Bhown!  th^y  niean  "  in  the  petition  and  answers  ") ;  and  this 
order  desires  him  to  report  specially,  instead  rf 
making  the  taxation  generally.  I  say  he  did  not 
report  specially,  but  reported  by  taxing  off  219  i 
from  the  account  that  had  been  sent  in ;  that,  in  the 
meantime,  a  great  many  items  were  abandoned,  is 
admitted;  that  they  were  never  before  the  taxing 
officer  seems  not  to  be  disputed ;  and  at  length  the 
question  came  before  the  Court  upon  the  auditor's 
report  and  taxation.  Now,  why  did  not  the  Appe- 
lant take  that  objection  before  the  Court  below,  which 
is  not  mainly  but  solely  relied  upon  before  yoat 
Lordships ;  to  wit,  not  that  items  were  allowed  which 
ought  not  to  have  been ;  not  that  the  sum  of  219  L 
was  too  small,  and  that  a  larger  sum  ought  to  have 
been  taxed  off,  but  that  the  auditor  had  not  complied 
with  the  instruction  given  by  the  second  order,  inas- 
much as  he  had  not  reported  on  the  special  cir- 
cumstances of  the  case,  which  is  construed  by  the 
Appellant  to  mean  the  fraud  and  fabrication  imputed 
to  Robertson  directly,  and  less  directly  to  the  Respon- 
dents. If  the  Appellant  had  then  and  there  made  the 
objection,  and  grounded  upon  it  an  application  to 
send  back  the  matter;  not  to  remit  in  his  favour 
upon  the  matter  of  the  taxation,  but  to  remit  to  the 
auditor,  in  respect  of  his  not  having  performed  whit 
the  court  desired  him  to  perform;  if  the  Appellant 
had  done  that,  and  been  well  grounded  in  his  appli- 
cation, the  Court  would  conveniently,  and  would 
immediately  have  sent  it  back,  if  they  thought  a  case 
was  made  out  for  doing  so,  to  the  auditor  to  make 
a  more  full  and  explicit  report.     No  such  thing  was 
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done  by  the  Appellant ;  he  did  not  say  a  word  upon 
the  subject ;  he  confined  himself  to  the  question  of 
expenses  alone.  However  material  the  omission  in  the 
report,  (and  I  do  not  deny  that  the  fabrication  of  the 
accounts  was  the  evil  at  that  time  pressing  sorely 
upon  the  Appellant  in  his  application  to  the  Court,) 
he  never  thought  of  making  any  such  objection.  Can 
there  be  a  doubt  why  ?  Because  he  was  perfectly  aware 
that  he  could  not  make  such  an  objection ;  that  the 
auditor  had  been  very  strictly  called  upon  to  perform 
a  certain  duty  by  the  second  remit ;  and  that  the 
items  relating  to  the  vouchers  fabricated,  had  been 
abandoned  long  ago;  and  I  am  bound  to  say,  in 
justice  to  Messrs.  Adam  and  Brown,  that  they  never 
persisted  in  them  at  all  after  they  discovered  what 
Robertson  had  been  about.  The  omission  to  say 
anything  about  fabrications,  was  an  omission  that,  it 
is  true,  pressed  sorely  upon  the  Appellant  here,  but  it 
pressed  rather  more  sorely  against  Messrs.  Adam  and 
Brown,  whose  conduct  was  most  injuriously  im- 
peached by  the  other  party.  It  is  rather  they,  than 
the  other  party,  who,  upon  what  letters  we  have  upon 
the  subject,  and  what  took  place,  appear  to  have  com- 
plained of  the  omission  of  that  which  would  strengthen 
their  case  and  fortify  their  claim  to  expenses;  as 
your  Lordships  are  aware  that  a  professional  man  can 
give  no  better  reason  for  obtaining  his  expenses  than 
the  failing  of  an  injurious  charge  brought  against  his 
character.  That  was  a  reason,  which  I  can  well  un- 
derstand, why  the  learned  counsel,  who  had  the  con- 
duct of  the  cause  in  the  Court  below,  said  it  was  a 
mere  question  of  expenses,  but  took  especial  care  to 
say  nothing  of  the  cause  of  complaint,  the  omission  of 
which  is  the  only  ground  of  appeal  before  your  Lord- 
ships.    Accordingly,  the  Court  below,  in  those  cir- 
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M'AuLAY    ordered  the  Appellant  to  pay  the  balance  with  interest 
^    V.     ,   from  17th  November.     It  appeared  that  of  the  two 
Browm.     bills  of  200  /.  each,  given  by  the  Appellant  when  his 
cattle  were  attached,  one  was  paid  the  23d  of  Febru- 
ary ;  of  the  other  we  have  no  account.  That  payment 
of  200  /.  ought  to  have  been  credited  to  the  Appellant; 
it  is  not  credited ;   and  that  sum,  with  the  interest 
on  it,  from  the  23d  of  February,  will  reduce  the  sum 
for  which  the  judgment  is  to  stand ;  but,  with  that 
exception,  I  am  clearly  of  opinion  that  the  interlocutor 
below  must  be  affirmed. 

I  will  now  proceed  shortly   to  state  what  other 
reasons  I  have  for  rejecting  the  argument  of  the  Ap- 
pellant, and  agreeing   with  the  Court  below ;    and 
although  in  stating  the  facts  of  the  case,    and  in  the 
comments  I  have  made  already,  sufficient  reasons  are, 
in  my  humble  opinion,  afforded  to  support  the  decision ; 
yet,  on  account  of  the  importance  of  the  question  as 
relating  to  the  taxa^on  of  costs,  and  to  the  conduct 
of  professional  men,  I  shall  more  distinctly  state  the 
grounds  on  which  I  think  this  appeal  cannot  be  main- 
tained.    First,  Let  us  consider  whether,  in  point  of 
fact,  the  argument  raising  the  objection  to  the  audi- 
tor's report  is  well  founded,  namely,  that  the  report 
did  not  comply  with  the  instructions  of  the  order  of 
the  8th  of  March  1832,  inasmuch  as  it  did  not  contain 
a  special  report  on  the  different  subjects  and  points  in 
question  upon  the  petition.     I  must  read  the  words 
of  the  order  as  all  instruments  are  to  be  read,  whether 
they  be  deeds  or  wills  or  judgments,  rationally,  and 
with  a  view  to  what  must  be  their  sense,  regard  being 
had  to  the  subject  matter  of  them.     Can  I  then,  in 
fairness,  say  that  the  exigency  of  that  order  was  sudi 
as  to  make  it  imperative  on  the  auditor  to  report 
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specially  upon  all  subjects  and  points  that  were  in 
question  in  the  petition  and  answers.  I  cannot  see 
that  he  was  so  bound ;  the  report  must  have  reference 
to  the  scope  of  the  proceedings.  If  it  had  been  of  a 
two-fold  nature ;  if  it  had  been,  on  the  one  hand,  the 
demand  of  a  solicitor's  bill  on  a  private  party,  and,  on 
the  other  hand,  also  an  application  to  strike  him  off 
the  roll,  made  by  the  party  resisting  that  demand ; 
if  upon  the  solicitor  having  claimed  his  bill,  the  client 
not  only  objected  to  pay,  but  charged  the  attorney 
with  malpractices,  and  called  upon  the  Court  to  punish 
him,  then  I  can  understand  how  it  would  be  material 
for  the  auditor,  in  taxing  the  bill,  to  report  upon 
matters  no  longer  in  dispute  between  the  parties ;  be- 
cause, although  their  dispute  about  the  bill  no  longer 
required  that  they  should  be  entered  into  in  his  re- 
port, yet  the  other  part,  the  punishment  sought  against 
the  solicitor,  might  require  that  they  should  be 
inquired  into.  But  there  is  no  such  second  objection 
in  this  suit,  or  any  reference  to  it.  It  never  came 
before  the  Court  in  that  way,  it  never  was  regarded  by 
the  Court  in  that  light,  it  was  simply  with  a  view  to 
the  rights  of  the  parties ;  that  is  the  only  question, 
and  we  cannot  say  that  it  continued  to  be  of  the 
slightest  importance  what  became  of  the  charge  of 
fraud  and  fabrication,  after  the  items  connected  with 
it  were  abandoned  on  the  part  of  the  solicitor,  and 
no  longer  in  dispute  before  the  auditor.  Therefore 
I  am  disposed  to  put  upon  this  the  reasonable  and 
consistent  construction  which  I  have  now  stated  to 
your  Lordships,  and  to  hold  that  the  auditor,  under 
these  circumstances,  was  only  bound  to  make  a  special 
report  upon  those  matters  raised  by  the  petition  and 
the  answers,  and  which  should  continue  to  be  in  con- 
test between   the   parties  before  him,    in   his  office 
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of  auditor.  Now,  he  has  reported  upon  all  those 
subjects,  but  he  has  not  reported  upon  the  matters 
connected  with  the  fraud,  those  matters  being  no 
longer  before  him.  This  is  the  first  answer  to  that 
which  is  alone  the  ground  of  the  appeal. 

But  the  second  answer  is  material,  because  it  is 
that  upon  which  the  principal  stress  is  laid.      Ad- 
mitting then,  that,  in  point  of  fact,  the  auditor  did  not 
comply  with  the   order, — admitting  for   argument's 
sake,  that  my  constniction  of  the  second  order  is  wrong, 
and  that  he  was  bound  to  report  upon  all  the  questions 
raised   by  the  petition  and  answers,  whether   those 
(piestions  continued  to  be  agitated  before  him  by  the 
parties  or  not, — then  I  am  of  opinion  that  the  Act  rf 
Sederunt  has  not  been  complied  with  in   the  Court 
below,  by  the  Appellant,  in  such  a  way  as  to  enable 
him  to  take  the  objection  to  the  auditor's  report.     It 
is  said  by  the  Appellant,  that  although,  if  the  first 
interlocutor  had  stood  alone,  and  the  proceedings  had 
been  under  it  only,  no  objection  whatever  could  be 
taken,  except  according  to  the  provisions  of  the  Act 
of  Sederunt,  by  reducing  the  objection  to   writing; 
nevertheless,  this  proceeding  before  the  auditor  wa8 
not  imder  the  first  remit,  but  under  the  second  remit ; 
andth  c  second  remit  is  a  castts  omissfis  in  the  Act  of 
Sederunt,  and  of  course  anything  done  under  it  is  not 
within  the  purview  of  that  Act.     I  am  of  a  contrary 
opinion,  upon  two  grounds ;  first,  I  hold  this  to  be  a 
proceeding  before  the  auditor,  for  the  reason  1  men- 
tioned in   the  first  part  of  the  argument,   not  only 
upon  the  order  of  remit  of  the  8th  March  1 832,  but 
also  upon  the  original  order  of  remit  of  the  1 6th  De- 
cember 1831,     I  have  shown  that  the  one  did  not  ab- 
rogate the  other ;  that  they  might  both  stand  together  ; 
and  consequently  the  auditor  proceeded  as  much  upon 
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order,  it  is  the  order  that  commissioned  him  to  tax ;     m<aulat 
he  has  taxed,  and  is  not  that  taxation  within  the  v- 

A  A 

scope  of  the  Act  of  Sederunt  ?  It  is  perfectly  plain,  'broww. 
that  to  take  it  out  of  the  Act  of  Sederunt,  you  must 
clearly  show  facts  applicable  to  a  case  to  which  the 
Act  does  not  apply,  or  you  must  produce  an  excep- 
tion in  the  Act  of  Sederunt,  that  will  apply  to  this 
special  case.  Is  there  any  exception  ?  The  Act  is  as 
general  as  words  can  make  it ;  all  reports,  orders,  and 
all  proceedings  upon  taxation,  must  be  held  to  be 
within  it,  because  there  is  no  qualification,  no  restric- 
tion whatever  to  confine  its  operation  ;  they  shall  be 
remitted, — of  course  to  the  auditor — that  applies  to 
the  amount ;  and  the  second  part  of  the  Act,  by  re- 
ference to  the  first,  incorporates  the  first  within  it ; 
and  according  to  these  regulations  it  is  necessary,  in 
my  opinion,  that  the  objection  shall  be  made  in 
writing.  It  says  distinctly,  "  In  case  either  party 
means  to  object  to  the  report  of  the  auditor,  he  shall 
immediately  lodge  with  the  clerk  a  note  of  his  objec- 
tions," &c.  There  is  no  exception ;  every  objection 
taken  to  every  report  of  the  auditor,  is  to  come  within 
the  scope  of  the  Act,  and  to  be  governed  by  its  pro- 
visions. No  objection  can  be  made,  unless  in  com- 
pliance with  the  wholesome  and  necessary  condition 
of  being  reduced,  with  its  short  reasons,  into  writing, 
that  the  Court  may  know  upon  what  it  proceeds, — 
that  the  other  party  may  know  what  he  has  to  answer, 
and  that  the  officer  of  the  Court  may  see  to  what  the 
party  objects,  and  by  what  he  will  bind  himself,  and 
that  endless  contestation  upon  the  items  of  the 
account,  as  well  as  upon  its  principle,  may  be  pre- 
vented. A  party  seeking  to  take  this  case  out  of  the 
Act  of  Sederunt,  is  bound  to  show  that  the  Act  does 
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1835.       not  apply  to  it ;   and  upon  what  ground  does  the  Ap- 

KVAvTA      P^ll^i^t  attempt  to  do  that  ?     It  is  this — not  that  the 

V.         order  which  originally  sent  the  matter  to  the  auditor, 

Brown.     ^^  ^^^  provided  for  in  the  Act  of  Sederunt,  but  that 

after  that  order  had  put  the  auditor  in  possession  of 

the  case,  and  bound  him  to  proceed  under  it,  a  second 

.order  was  made,  calling  upon  him  to   report  upon 

special  circumstances.     I  can  see  no  ground  for  thi» 

position,  or  for  doubting  that  the  party  was  bound  by 

the  exigency  of  the  Act  of  Sederunt;  and  haying 

failed  to  comply  with  it,  he  came  too  late  to  take  the 

objection  in  the  Court  below  or  in  this  House. 

But,  independent  of  these  considerations,  it  appears 
to  me  that  this  whole  appeal  is  an  appeal  upon  costs, 
and  this  is  the  last  of  the  reasons  I  shall  urge  as  a 
ground  for  recommending  your  Lordships  to  affiim 
the  orders  of  the  Court  of  Session.  I  have  granted, 
for  the  sake  of  the  argument  only,  that  the  construc- 
tion I  put  upon  the  second  order  was  an  erroneous 
one,  and  that  you  were  to  take  the  auditor  as  not 
having  complied  with  the  second  order.  I  will  now 
admit,  also  for  argument's  sake,  that  my  second  ail- 
ment was  wrong,  and  that  the  Act  of  Sederunt  does 
not  apply  to  this  case.  Then  it  would  follow  that  the 
party  was  not  precluded  from  objecting  to  the  report 
of  the  auditor.  But  how  does  that  bear  upon  the 
case  ?  Of  what  avail  is  it  to  the  Appellant  that  there 
should  have  been  an  omission  of  a  report  upon  the 
subject  of  these  fabrications.^  In  one  of  two  ways 
only  can  that  omission  bear  at  all  against  the  Re- 
spondents, or  in  favour  of  the  Appellant,  either 
by  showing  that  the  fabrications  took  away  all  ri^ 
in  Adam  and  Brown  to  be  paid  by  M'Aulay  the 
items  connected  with  the  fabrications,  or  as  affecting 
the  question  of  costs,  and  in  no   other   conceivabfe 
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way.  As  to  the  first  head,  those  items  are  out  of  the 
question, — ^they  were  abandoned, — ^the  auditor  has  not 
allowed  them, — they  never  were  in  question  after  the 
case  went  into  the  auditor's  office.  On  the  first  ground, 
therefore,  this  omission  is  entirely  immaterial.  Then, 
on  the  second  ground,  can  the  Appellant  avail  himself 
of  it  ?  No,  because  that  second  ground  is,  that  this 
omission  deprived  the  Appellant  of  a  good  argument 
for  being  allowed  his  expenses,  and  against  the  other 
parties  expenses  being  ordered  to  be  paid  by  him  ; 
that  is  the  only  argument.  Then,  is  not  that  an  ap- 
peal for  costs  ?  If  the  Court  of  Session  had  given  A. 
his  costs  out  of  B.'s  pocket,  instead  of  giving  B.  his 
costs  out  of  A.'s  pocket,  that  would  have  been  admit- 
ted to  be  a  question  of  costs,  and  therefore  not  a  sub- 
ject of  appeal.  The  Court  of  Session  is  said  to  have 
done  this ;  to  have  given  A.  his  costs  out  of  B/s  pocket, 
instead  of  the  contrary,  by  means  of  another  order, 
upon  which  they  do  not  require  the  auditor  to  report 
upon  a  thing  that  they  ought  to  have  made  him  report 
upon.  That  is  the  whole  argument ;  that  the  Court 
of  Session  did  not  give  M*Aulay  his  costs,  but  made 
him  pay  Adam  and  Brown  their  costs,  for  want  of  a 
special  report  from  the  auditor;  that  if  the  auditor 
had  reported  specially,  the  Court  would  have  allowed 
the  Appellant  his  costs,  but  as  the  Court  has  not  cho- 
sen to  call  for  such  a  special  report,  the  Appellant  has 
not  got  costs,  but  has  had  to  pay  them.  That  ques- 
tion is  particularly  and  exclusively  a  question  of  costs, 
therefore  it  is  not  a  subject  of  appeal. 

It  is  very  likely,  if  we  had  been  sitting  in  the  Court 
below,  we  might  have  taken  a  distinction  between  the 
costs  up  to  one  point,  and  after  that  point  in  the  case. 
The  staggering  nature  of  Robertson's  fabrications 
might  have  inclined  one  to  have  great  tenderness  for 


1835. 

M*AULAY 
V, 

Adam  and 
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1835.       M*AuIay  in  the  resistance  he  made  to  a  claim  of  any 
'    ^    '     kind  connected  with  those  fabrications,  made  by  any 
V.         person  who  had  at  any  time  availed  himself  of  them, 
^''rown!^    though  he  had  no  share  at  all  in  the  fabrication  of 
them,  though  he  had  been  unjustly  impeached  of  that 
participation,  and  though  he  stood  perfectly  fair  with 
the  Court  in  respect  of  them ;  yet  it  might  have  beai 
thought  that,  the  Respondents  having  employed  Ro- 
bertson as  their  agent,  they  should  not  have  received 
but  rather  paid  costs  up  to  a  certain  stage  of  the  pro- 
ceeding ;  but  as  that  would  have  been  a  very  early 
stage  at  the  threshold  of  the  Court,  it  would  have 
made  a  diflference  of  only  a  few  pounds,  and  therefore 
I  do  not  know  that  we  need  feel  much  regret  at  this 
course  not  having  been  pursued. 

I  have  already  said  that  there  is  no  ground  for  any 
impeachment  of  the  character  of  these  gentlemen; 
and,  for  the  reasons  I  have  stated  upon  the  facts  of 
the  case  and  the  correspondence,  I  shall  recommend 
to  your  Lordships  to  affirm,  with  the  alteration  before 
suggested,  the  decree  of  the  Court  below ;  and  that 
alteration  will  be  in  the  interlocutor  last  appealed 
from,  confirming  the  report  of  the  auditor ;  and  it 
will  consist  in  adding  the  sum  of  200  /.  to  the  sum  of 
304/-  13  5.  8rf.  before  deducted  from  the  account, 
and  a  clause  respecting  the  interest  on  the  200  /. 

I  have  not  called  upon  the  Respondent's  coimsel  to 
argue  this  case,  though  I  meant  to  suggest  an  alte^ 
ation,  because  I  understood  they  took  no  objection  to 
it ;  the  consequence  is,  that  these  circumstances  will 
raise  the  question  as  to  the  costs  of  this  appeal.  Now, 
undoubtedly,  though  an  appeal  upon  mere  costs  does 
not  lie,  yet  if  there  is  an  appeal  brought  upon  a  sub- 
stantial question,  not  colourable,  costs  may  be  dealt 
with  by  your  Lordships.     I  have  stated  the  reasons 
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for  which  I  do  not  recommend  disturbing  the  costs  as       1 835. 
ordered  by  the  Court  below ;  and  in  case  it  should  be     ,"177^ 
said  this  is  not  an  appeal  upon  costs,  as  there  is  to  be  «. 

an  alteration  of  the  interlocutor  to  the  amount  of  brown" 
200  /.,  it  must  further  be  observed  that  we  cannot 
suffer  a  party  to  lie  by  and  allow  an  error  to  be  com- 
mitted, without  saying  a  single  word  to  correct  it, 
and  then  avail  himself  of  that  error,  to  the  eflfect  of 
letting  in  the  question  of  costs,  insisting  that  there  is 
a  blot  in  the  decree.  Why  did  he  not  remove  it  in 
the  Court  below  ?  If  he  did  not,  it  was  not  the  other 
party's  duty  to  do  so ;  he  shall  not  avail  himself  of 
tliat  blot  he  has  left,  in  order  to  thrust  his  hand 
through  the  decree,  and  reach  hold  of  the  question  of 
costs  of  the  appeal.  If  your  Lordships  were  to  allow 
any  other  course  to  be  pursued  as  a  general  rule,  you 
would  see  constant  instances  of  little  matters  being 
left  uncorrected  in  the  Courts  below,  in  order  to  let 
in  the  question  of  costs  by  way  of  appeal.  1  shall 
not,  however,  recommend  to  your  Lordships,  under 
the  peculiar  circumstances  of  this  case,  and  as  these 
Respondents  have  obtained  more  than  their  original 
demand — not,  upon  the  ground  of  character  or  con- 
duct, except  that  they  have  raised  their  demand, — I 
shall  not  recommend  to  your  Lordships  to  give  them 
any  costs,  after  granting  the  principle  as  to  costs  by 
the  observation  I  have  made. 

Mr.  Pemberton  and  Mr.  M^Nielj  on  behalf  of  the 
Respondents,  expressed  a  wish  to  be  heard  against 
the  latter  part  of  the  judgment,  refusing  the  Respon- 
dents their  costs,  and  they  were  heard  accordingly. 
They  argued  to  this  effect : — 

It  is  decided  that,  upon  the  merits  of  the  case,  the 
judgment  of  the  Court  of  Session,  decreeing  for  the 
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1835. 
' — ^ — ' 

M*AULAT 
V. 

Adam  and 
Brown. 


principal  sum  found  due  by  the  auditor's  report,  with 
interest,  cannot  now  be  touched.  If  the  AppeUant 
had  meant  to  reserve  his  right  to  appeal  against  that 
decree,  he  was  bound  to  have  lodged  a  note  of  objec- 
tions to  th<^  auditor's  report,  as  expressly  required  by 
the  Act  of  Sederunt  and  the  rules  of  Court  No 
objections  having  been  lodged,  the  report  was  ap* 
proved  of  by  the  Court,  as  a  matter  of  course ;  and  at 
the  same  time  the  balance  reported  to  be  due  was 
decreed  for,  and  the  only  question  remaining  to  be 
determined  by  the  Court  was  as  to  the  expenses  of 
suit.  At  the  moving  of  the  report  for  approval,  it 
was  distinctly  stated  by  the  Appellant's  counsel,  that 
the  only  point  remaining  was  that  of  costs,  while  he 
maintained  that  the  Respondents  were  not  entitled  to 
their  costs,  in  consequence  of  the  great  amount  of 
charges  which  the  auditor  had  struck  off  their  ac- 
counts. By  not  lodging  objections  to  the  auditor's 
report,  the  Appellant  gave  the  Court  of  Session  no 
opportunity  of  reviewing  or  altering  it.  Unless  ob- 
jections are  lodged,  as  required  by  the  Act  of  Sede- 
nmt,  the  Court  assumes,  as  a  matter  of  form,  that 
the  auditor's  report  is  right,  and  decerns  uniformly  in 
terms  of  it. 

The  proceedings  of  the  Respondents  in  the  Court 
of  Session,  for  having  their  accounts  against  the 
appellant  checked  and  liquidated,  were  regular  in 
every  respect,  being  not  only  authorised  by  the  Act 
of  Sederunt  and  regulations  of  Court,  but  expresslj 
consented  to  by  the  Appellant  himself. 

The  whole  expenses  before  the  auditor  and  the 
Court,  having  been  incurred  in  consequence  of  the 
Appellant's  refusal  to  accept  the  voluntary  abatement 
made  by  the  Respondents,  or  to  allow  them  to  with- 
draw the  incorrect  charges  introduced  into  the  ac- 
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counts,  and  of  his  persisting  in  false  and  calumnious 
charges  affecting  their  character,  he  was  justly  sub- 
jected to  those  expenses. 

Lord  Brougham  would  not  restate  the  grounds  of 
his  judgment.  He  could  not  recommend  to  the 
House  to  give  the  Respondents  costs  of  the  appeal, 
after  so  large  a  sum  as  200/.  was  now  to  be  deducted 
from  the  sum  claimed  by  them,  and  adjudged  to  them 
by  the  confirmed  report. 

m 

It  was  "  ordered  and  adjudged  by  the  Lords,  &c.,  that 
the  appeal  be  dismissed,  and  that  the  interlocutors  there- 
in  complained  of,  be.  and  the  same  are  hereby  affirmed, 
with  this  variation,  that  the  Appellant,  in  addition  to 
the  deduction  of  304/.  13  ^'.  8  c?.,  mentioned  in  the  in- 
terlocutor of  the  16th  of  February  1834,  is  entitled  to  a 
further  deduction  of  the  sum  of  200  /.  paid  by  him  on 
the  23d  of  February  1832,  under  deduction  of  the 
interest  due  thereon  from  the  17th  day  of  November 
1831  until  the  same  was  paid/' 
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1835.  APPEAL 

^*y  ^^-  FROM    THE   COURT   OF   SESSION. 

John  Button  Syme      ------    Appellant 

Peter  Brown     -.-.-.-     -  Hespandait. 

Evidence.     B.,  a  partner  and  acting  director  of  a  joint-stock  compinyi 
^Wk^  ^         procured  for  S.,  who  was  not  a  partner,  at  his  request, 

some  shares  in  the  company's  stock,  and  received  from  him 
the  purchase-money.  S,  afterwards  refused  to  accept  tbe 
transfer  of  the  shares,  and  to  pay  the  instalmoits  thit 
accrued  due  on  them,  alleging,  as  the  grounds  of  Ins 
refusal,  that  he  was  induced  to  purchase  the  shares  bj 
^.'s  false  and  fraudulent  representations,  and  fraudukBl 
concealment  as  to  the  credit  and  solvency  of  the  companj. 
Upon  the  trial  of  an  issue  directed  to  ascertain  the  truth  or 
falsehood  of  these  allegations,  several  partners  iu  the  coo- 
pany  were  admitted  as  witnesses  for  jB.,  and  the  Court  of 
Session,  upon  a  bill  of  exceptions,  held,  that  they  were 
competent  witnesses.  The  House  of  Lords  affirmed  that 
decision. 

1  HE  question  in  this  appeal  regards  the  admissibility 
of  evidence.  The  Edinburgh,  Glasgow  and  Alloa 
Glass  Company  was  established  as  a  joint-stock  com- 
pany in  1826.  The  capital  stock  was  declared  by  the 
deed  of  co-partnership,  to  be  60,000  /.,  divided  into 
3,000  /.  shares  of  20  Z.  each,  payable  at  such  periods, 
and  by  such  instalments,  as  the  committee  of  manage* 
ment  for  the  time  being  should  direct.  It  was  abo 
provided  by  the  said  deed,  among  other  things,  that 
at  the  yearly  meetings  of  the  proprietors,  a  committee 
of  management ;  consisting  of  a  chairman,  deputy- 
chairman,  and  twelve  directors,  should  be  elected; 
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that  the  business  of  the  company  should  be  conducted  1835. 
by  a  manager,  secretary,  agents  and  clerks,  and  such  ^^^^ 
other    office   bearers   as   might  be  found  necessary  th- 

under the  appointment  and  superintendence  of  the 
committee  of  management ;  that  the  books  of  the 
company  should  be  balanced  in  April,  every  year,  and 
an  abstract  of  the  company's  affairs  should  be  annually 
made  out,  and  should  be  open  to  the  inspection  of  any 
of  the  partners  for  one  month  after  said  annual  general 
meetings,  and  no  longer. 

The  company  purchased  premises  at  Alloa,  and 
erected  buildings  there  for  their  manufactory.  The 
first  manager  appointed  for  the  company  was  a  Mr. 
Marshall,  who  entered  on  his  duties  early  in  1825, 
and  ceased  to  hold  the  appointment  in  1827.  The 
Respondent  was  a  partner  and  director  of  the  concern 
from  its  commencement,  and  he  was  at  one  time  pro- 
prietor of  140  shares.  In  the  summer  of  1827,  being 
then  appointed  manager  and  acting  director,  he  went 
to  reside  at  Alloa  to  superintend  the  affairs  of  the 
company ;  and  while  he  was  there  he  was  in  the  habit 
of  frequent  intercourse  with  the  Appellant,  who  resided 
at  Alloa,  and  had  been  a  partner  of  the  Stirling 
Banking  Company,  then  under  sequestration.  The 
prospects  of  the  Glass  Company  were  often  the  sub- 
ject of  their  conversation,  and  the  result  was,  that 
the  Respondent  procured  for  the  Appellant,  by  his 
desire,  fifty  shares  in  the  company's  stock,  in  May 
1 829,  and  fifty  shares  more  in  the  June  following,  at 
3  /•  10  s.  per  share,  which  was  considerably  below  par. 
As  the  affairs  of  the  Stirling  Bank  had  not  been 
settled,  these  shares,  by  arrangement  between  the 
parties,  were  to  stand  in  the  name  of  the  Respondent, 
and  the  Appellant  paid  him  the  350  /.     In  1831  (a), 

(a)  See  Robertson  v.  Alexander,  5  Wilson  &  Shaw,  p.  1. 


Brown. 
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18S5.  when  the  afiairs  of  the  Stirling  Banking*  Company 
g^^^  were  settled,  and  the  partners  in  it  discharged  from 
V.  the  sequestration,  the  Respondent  pressed  to  have  the 
said  shares  formally  transferred  to  the  Appellant,  but 
he  refused  to  accept  the  same  ;  the  consequence  was, 
that  the  Respondent  had  to  pay  up  two  calls  of  1 1 
each  share,  amounting  together  to  200  L ;  and  a 
demand  of  other  instalments,  amounting  to  800/1, 
was  soon  afterwards  made  on  him  in  respect  of  thoae 
shares. 

In  June  1832,  the  Respondent  brought  his  acticm 
against  the  Appellant,  stating,  as  above  stated,  among 
other  things,  and  concluding  that  ^*  it  ought  to  be 
found  and  declared  by  decree,  &c.,  that  the  foresaid 
100  shares  of  the  stock  of  the  said  company,  were 
purchased  for  behoof  of,  and  belong  to,  the  defender 
(the  Appellant),  and  the  defender  ought  be  decerned 
and  ordained,  at  his  own  expense,  to  have  the  said 
shares  regularly  transferred  from  the  pursuer  to  him- 
self, according  to  the  forms,  and  in  terms  of  the  con- 
tract and  regulations  of  the  said  company ;  moreover, 
the  said  defender  ought  and  should  be  decerned  and 
ordained,  by  decree,  &c.,  to  make  payment  to  the 
pursuer  (Respondent),  of  the  foresaid  sum  of  200  JL 
sterling,  advanced  and  paid  by  him  as  aforesaid,  and 
interest  thereof,  from  the  respective  periods  of  advance 
above  mentioned,  and  in  time  coming    during  the 
non-payment ;  and  in  the  event  of  the  pursuer  behig 
obliged  to  advance  the  other  foresaid  sum  of  300  /.,  or 
any  part  of  it,  or  to  make  any  further  advances  or 
payments  on  account  of  the  foresaid  shares,  the  de- 
fender ought  and  should  be  decerned  and  ordained,  to 
pay  the  amount  of  the  same  to  him,  with  interat 
thereof  from  the  periods  of  advance  till  payment ;  as 
also,  generally,  to  free  and  relieve  the  pursuer  of  aD 
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calls  or  pajjonents  exigible,  or  to  become  exigible,  by       isss. 
or  to  the  said  company,  on  account  of  the  said  stock.         't^^ 
The  defence  set  up  by  the  Appellant  was,  that  he      ^  v. 
was  induced  by  the  Respondent's  fake  representations 
of  the  prospects  of  the  Glass  Company,  to  enter  into 
the  transaction,  and  that  being  deceived  by  the  Re- 
spondent's    misrepresentation    and    concealment    in 
that  respect,  he  was  not  bound  to  take  a  transfer  of  the 
shares,  or  to  be  responsible  for  the  calls  made  in 
respect  of  them. 

The  court  directed  the  following  issues  to  be  tried 
by  a  jury;  first,  whether,  in  May  1829,  the  defender 
(the  Appellant)  employed  the  pursuer  (the  Respon- 
dent) to  procure  fifty  shares  of  the  stock  of  the  Edin- 
burgh, Glasgow,  and  Alloa  Glass  Company,  and,  in 
the  month  of  June  1 829,  fifty  other  shares  of  the  said 
stock,  for  behoof  of  the  defender;  and  whether  the 
pursuer  did  accordingly  procure  said  shares;  and 
"whether  the  defender  wrongfully  fails  to  take  delivery 
of  the  said  shares,  or  any  of  them,  and  to  pay  the 
calls  effeiring  thereto,  and  otherwise  relieve  him  as 
libelled  ?  or,  secondly,  whether,  by  the  false  and  frau- 
dulent representations,  or  fraudulent  concealment  of 
the  pursuer,  as  to  the  credit  and  solvency  of  the  said 
company,  the  defender  was  induced  to  purchase  the 
said  shares,  or  any  of  them  ? 

These  issues  came  on  to  be  tried  in  July  1834, 
before  the  Lord  President  of  the  Second  Division  of  the 
Court  of  Session  and  a  common  jury,  who  found  a 
verdict  for  the  Respondent  on  both  issues. 

The  Appellant's  counsel  tendered  a  bill  of  excep- 
tions to  the  deliverance  of  the  learned  judge,  setting 
forth  the  whole  of  the  evidence,  and  particularly  that 
among  the  witnesses  produced  at  the  trial,  in  behalf 
of  the  Respondent,  was  Maurice  Lothian,  a  solicitor  in 
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1835.  Edinburgh,  who,  it  was  admitted  by  the  Respondent's 
counsel,  was  then  and  had  been  for  several  yeafs  a 
partner,  and  also  secretary  of  the  said  company; 
whereupon,  the  counsel  for  the  Appellant  took  an 
objection  to  his  competency  as  a  witness  for  the 
Respondent,  '^  in  respect  that  he  was  a  partner  of  the 
said  Edinburgh,  Glasgow  and  Alloa  Glass  Company, 
and  as  such  partner  was  materially,  directly  and  isH 
mediately  interested  in  the  issue  of  the  action,  inas- 
much as  it  was  for  the  interest  of  the  witness  that  the 
pursuer  (the  Respondent),  being  still  a  partner  of  the 
company,  should  obtain  decree  in  terms  of  the  libel  in 
this  action ;  and  in  support  of  this  objection,  the  said 
counsel  for  the  defender  (the  Appellant),  did  ofe 
instantly  to  prove,  that  the  said  Edinbui^h,  Glasgow 
and  Alloa  Glass  Company  was  absolutely  and  ine- 
trievably  insolvent  at  the  date  of  this  action.  But  Ae 
said  Lord  President  did  overrule  the  said  objectioi, 
and  did  allow  the  said  Maurice  Lothian  to  be  recdved 
and  examined  as  a  witness  for  the  said  pursuer.  Where- 
upon tlie  said  counsel  for  the  said  defender,  did  ex* 
cept  to  the  foresaid  opinion  and  deliverance  of  the 
said  Lord  President,  and  did  tender  their  excepdoB 
accordingly/* 

The  witness  was  then  examined  and  cross-examindl 
as  were  also  four  other  witnesses,  who  were  likewise 
admitted  to  be  partners  of  the  said  company,  and  to 
whom,  respectively,  the  same  objection  was  tendori 
as  was  to  Maurice  Lothian,  and  upon  the  same  groondSi 
and  the  objection  was  disposed  of  in  the  same  way;  aad 
the  same  objection  was  taken  to  the  deliverance  of  the 
Lord  President  in  each  case,  and  these  witnesses  $bo 
were  severally  examined.  The  bill  of  exceptions  con- 
cluded thus:  ''And  it  being  admitted  by  the  counsel  fe 
the  pursuer,  that  all  the  witnesses  objected  to,  were  part- 
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ners  of  the  said  company,  the  counsel  for  the  defender       1835. 
did  then  and  there  state  to  the  said  Lord  President, 
that,  in  consequence  of  the  decision  of  the  court  allow-  v. 

ing  the  said  witnesses  to  be  examined,  and  the  turn  ^^^^' 
the  evidence  had  taken,  they  gave  up  the  case ;  and 
the  said  Lord  President  did  direct  the  jurors  aforesaid, 
to  find  for  the  pursuer  on  both  issues,  and  the  said 
jurors  did  accordingly  so  find ;  and  inasmuch  as  the 
«dd  several  matters  before  mentioned  do  not  appear 
by  the  verdict  aforesaid,  the  said  counsel  for  the  said 
defender  did  then  and  there  propose  the  aforesaid 
r^xceptions  to  the  opinion  and  deliverance  of  the  said 
.Lord  President,  in  the  several  cases  before  mentioned, 
.and  requested  his  lordship  to  sign  the  said  bill  of  excep- 
tions, according  to  the  form  of  the  statute  (a)  in  such 
.cases  made  and  provided.  And  thereupon,  the  said 
JLord  President,  at  the  request  of  the  said  counsel  for 
.the  said  defender,  did  sign  the  said  bill  of  exceptions 
;|}ursuant  to  the  foresaid  statute  on  the  6th  day  of 
.February  1835. 

.  The  Lords  of  the  Second  Division  of  the  Court  of 
.Session,  after  hearing  counsel  for  the  parties  on  the 
<faill  of  exceptions,  disallowed  the  same,  and  found  the 
Appellant  liable  in  expenses  by  an  interlocutor  dated 
the  5th  of  February  1835 ;  and  on  the  13th  of  the 
same  month,  on  the  motion  of  the  Respondent,  the 
following  interlocutor  was  pronounced  :  "  The  lords 
apply  the  verdict  in  this  case,  and  in  terms  thereof  find 
on  the  first  issue,  &c.  (in  the  afl&rmative  thereof),  and 
^on  the  alternative  issue,  find,  that  the  defender  was  not 
induced  to  purchase  the  said  shares,  or  any  of  them, 
by  the  false  and  fraudulent  representations,  or  frau- 
dulent concealment,  of  the  pursuer  as  to  the  credit 
and  solvency  of  the  said  company,"  &c. 

(o)  55  Geo.  3,  c.  35. 
E  E  2 


418  CASES  IN  THE  HOUSE  OF  LORDS' 

1835.  The  appeal  was  against  these  two  interlocutors* 

Sir  William  Folktt  for  the  Appellant  (Mr.  M'NeHl, 
who  was  to  be  with  him,  was  obliged  to  go  to  Scotland) : 
— ^The  main  question  in  this  case  is,  whether  the 
evidence  of  Mr.  Lothian  and  of  other  partners  in  the 
company,  was  admissible  for  the  Respondent  oa  the 
trial  of  the  issues.  It  may  be  a  question  whether, 
even  with  their  evidence,  there  was  sufficient  proof  to 
sustain  the  verdict.  It  is  not  denied  that  the  com- 
pany became  a  losing  concern;  the  Appellant  has 
averred,  in  reference  to  the  exceptions  taken  to  the 
admissibility  of  the  witnesses  objected  to,  that,  at  the 
date  of  the  action,  the  company  was  irretrievably  it* 
solvent.  This  allegation  must  now  be  taken  to  ht 
true.  The  Appellant  has  also  averred  on  the  recoidp 
that  the  grossest  misrepresentations  were  held  out  is 
regard  to  the  actual  condition  of  the  company ;  that 
reports  were  made  out  by  the  partners  or  persons 
employed  by  them  calculated  to  deceive  the  paUie^ 
and  induce  persons  to  come  into  the  concern,  and 
share  the  loss  with  them.  By  the  constitution  of  thk 
company,  as  well  as  at  common  law,  all  the  partnen 
are  liable  for  the  last  ferthing  of  the  company's  obli- 
gations ;  liable  also  to  relieve  each  other  of  the  lofli 
sustained,  in  such  a  manner  that  that  lo6s,  from  what- 
ever cause  arising,  shall  devolve  equally  on  all  the 
partners  who  are  able  to  pay.  If  any  partner  should 
become  insolvent,  his  proportion  of  the  loss  is  to  be 
diffused  over  the  shares  of  dl  the  others.  It  is  therefine 
the  interest  of  the  whole  to  have  as  many  members  of  the 
copartnership  as  possible.  The  object  of  the  actioi 
was  to  make  the  Respondent  a  partner  of  the  concenif 
to  compel  him  to  pay  certain  instalments  said  to  hate 
been  advanced  by  the  Respondent,  and,  as  a  necessaiy 
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consequence,  to  compel  him  to  bear  the  share  of  the  loss  1 835. 
which  has  not  yet  been  ascertained ;  and  its  effect  may  syme 
be  to  subject  him  in  a  liability  for  the  whole  debts  and 
obligations  of  the  co-partnership.  If  the  allegations 
of  the  Appellant  be  true,  the  Respondent  and  all  the 
subsisting  partners  of  the  company  had  a  material 
interest  to  induce  as  many  persons  as  possible  to  be- 
come shareholders  of  the  concern,  with  the  view  of 
obtaining  the  greatest  possible  security  against  being 
obliged  to  sustain  more  than  their  rateable  propor* 
tion  of  the  loss.  The  risk  arising  from  the  possible 
bankruptcy  of  any  of  the  subsisting  partners,  who, 
while  solvent,  may  be  made  universally  responsible^ 
materially  increases  the  interest  of  all  the  present 
partners  in  having  new  parties  introduced,  so  as  to 
enlarge  the  aggregate  of  individual  responsibility,  and 
improve  the  chances  of  mutual  relief. 

Mr.  Maurice  Lothian,  the  secretary  of  the  company, 
a  partner  and  a  shareholder  to  a  large  amount,  was 
the  first  witness  objected  to,  on  the  ground  that,  as 
such  partner,  he  was  materially,  directiy  and  imme- 
diately interested  in  the  issue  of  this  action,  inasmuch 
as  it  was  for  his  interest  that  the  Respondent,  being 
still  a  partner  of  the  company,  should  succeed  in  the 
action.  The  presiding  Judge  overruled  the  objection, 
on  the  ground  that  as  Mr.  Lothian  was  not  a  party  to 
the  record,  the  verdict  could  not  be  used  for  him 
in  evidence,  and  his  Lordship  relied  on  the  case  of 
Jtakton  V.  JRowat  (b).  But  his  Lordship  was  mistaken 
as  to  the  application  of  that  case,  which  had  no  bear- 
ing on  the  question  in  this  case,  which  is  this.  Had 
Mr.  Lothian  an  interest  in  making  the  Appellant  a 
partner  ifi  the  company?     It  is  the  interest  of  all 

^  {b)  1  Clark  &  Finnelly,  424. 
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1835.       concerned  in  a  losing  company,  as  this  company  wa* 
admitted  to  be,  to  have  as  many  persons  bound  to  it 
'"       as  possible,  because  the  chance  of  individual  loss  is 

Browii.  thereby  diminished.  Suppose  there  were  ten  partners 
in  a  company,  and  one  of  them  became  bankrupt,  tbe 
loss  applicable  to  the  share  of  that  one  would  neces- 
sarily devolve  on  the  remaining  nine.  In  a  company 
of  this  kind,  it  is  not  too  much  to  suppose  that  in- 
solvencies must  happen.  It  is  a  (act  that  a  large 
proportion  of  the  shareholders  did  actually  become 
insolvent.  The  action  was  partly  for  payment  at 
instalments  said  to  be  due,  and,  in  effect,  for  relief  {rom 
demands  that  may  still  be  made  for  the  liquidation 
of  the  debts  of  the  company.  It  is  admitted  that  the 
Respondent  is  bound  for  these  instalments,  and  he 
must  pay  them  if  he  is  able.  Is  it  not  for  the  interest 
of  Mr.  Lothian  to  obtain  a  guarantee  for  that  payment? 
It  is  impossible  to  deny  that,  if  the  verdict  is  to  stand, 
Mr.  Lothian  and  all  the  other  partners  will  be 
entitled  to  proceed  directly  against  the  Appellant  far 
all  contributions  incidental  to  a  partnership.  It  is 
surely  too  much,  in  such  circumstances,  to  hold  thit 
the  partners  are  competent  witnesses  to  establish  the 
allegations  on  which  such  a  verdict  must  be  supported. 
It  is  a  settled  principle  in  the  law  of  Scotland,  diat  no 
witness  is  admissible  who  has  a  clear,  direct  and  im- 
mediate interest  in  the  matters  involved  in  the  action, 
or  where  his  interests  are  affected  by  the  verdict,  it 
the  particular  action  in  which  his  evidence  is  offered 
to  be  adduced.  The  objection  of  interest  applies  most 
strongly  against  the  admissibility  of  a  witness,  who 
happens  to  be  a  co-partner  of  the  party  who  offers  to 
adduce  him  in  any  joint  stock  or  other  trading  com- 
pany, and  where  he  is  called  on  to  give  evidence^ 
the  tenor  and  import  of  which  necessarily  affect  in  a 
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material  degree  the  interest  and  the  funds  of  that  i835. 
company,  and  of  the  individual  partners.  Accordingly 
Tait,  a  high  authority  on  rules  of  evidence  in  Scot- 
land, says,  "  With  regard  to  creditors,  they  have  a 
manifest  interest  to  enlarge  the  funds,  and  therefore, 
are  generally  inadmissible  for  that  purpose"  (c).  It 
is  also  laid  down  in  the  case  of  the  Bank  of  Scotland  v. 
Padon  {d)y  that  an  officer  of  any  public  bank,  being 
a  stockholder,  is  disqualified  as  a  witness  for  the 
bank,  even  as  to  matters  falling  within  his  official 
department,  a  majority  of  the  judges  holding  that 
the  objection  of  interest,  although  trifling  in  its 
amount,  was  insuperable. 

The  fallacy  of  the  Respondent's  argument  in  the 
court  below  was,  that  the  substitution  of  one  solvent 
partner  for  another  solvent  partner  was  immaterial  in 
a  question  inter  socios,  and  that  therefore  Mr.  Lothian 
had  no  interest  in  giving  testimony,  the  effect  of  which 
was  only  to  substitute  the  Appellant  for  the  Respondent. 
The  ianswer  is  this,  that  while  the  testimony  so  given 
tended  to  make  the  Appellant  a  partner,  that  object  did 
jkot  in  any  respect  diminish  the  strong  and  immediate 
interest  which  the  witnesses  objected  to  had  in  sub- 
stituting the  Appellant  as  a  co-partner  to  the  extent 
of  the  stock  which  the  Respondent  was  desirous  of 
transferring  to  him ;  for  in  the  event  of  the  bankruptcy 
of  the  Respondent,  the  chance  of  relief  of  the  witnesses 
and  of  the  other  partners,  would  be  necessarily  dimi- 
nished, while  the  introductionof  the  Appellant  as  a  part- 
ner, would,  in  a  corresponding  degree,  give  additional 
security  to  those  partners,  that  they  would  be  enabled 
to  operate  their  relief  for  the  share  of  any  obligations 
which  might  in  that  event  devolve  on  them.    In  order 

(c)  Tait  on  Evidence,  p.  355. 
(rf)  Fac.  Coll.  loth  July  1824. 
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1835.  to  simplify  the  case,  let  it  be  supposed  that  a  bankAqit 
company  consisted  of  three  partners,  A.  having  two 
shares,  B.  having  two  shares,  and  C.  the  remainiag 
two  shares ;  let  the  loss  upon  the  whole  concern  be 
estimated  at  6,000  /.,  that  is,  2,000 1,  to  each,  and  the 
concern  not  yet  finally  wound  up,  nor  the  amount  of 
the  loss  finally  adjusted.  B.  brings  an  action  against 
D.,  who  is  not  a  partner,  to  compel  him  to  take  a 
transference  to  one  of  his  (B's.)  shares,  and  therefixe 
concluding  for  relief  to  the  extent  of  1,000  JL,  or 
of  one  half  of  whatever  loss  he  might  sustain,  and  Ik 
proposes  to  establish  his  case  by  the  evidence  of  A. 
Is  it  not  clear  that  A.  would  have  an  interest  to  make 
D.  a  partner?  because  A.  would  thereby  have  the 
additional  security  of  D.'s  name,  first,  for  payment  of 
B.'s  share  of  the  loss,  should  B.  fail ;  and  secondly, 
for  payment  of  C.'s  proportion  should  the  same 
calamity  befal  him.  This  is  not  merely  a  contingent 
and  eventual  interest,  the  interest  is  direct  and  im- 
mediate to  make  D.  a  partner,  because  the  security  ii 
thereby  instantly  increased.  The  loss  and  the  extent 
of  the  loss  are  no  doubt  contingent.  A.,  B.  and  C. 
being  supposed  all  solvent  at  the  date  of  the  action, 
or  at  the  date  when  the  testimony  of  A.  is  admitted. 
But  C.  mright  fail  next  day,  and  the  loss  of  2,000 1 
might  be  so  great  as  to  bring  down  B.,  and  then  tbe 
effect  would  be,  that  A.,  instead  of  bearing  the  whole 
loss  on  the  concern,  would  have  D.,  a  partner  to 
the  extent  of  one-sixth  share,  liable  in  the  first  place 
for  1,000  /.,  being  one-half  of  B.'s  loss,  and  for  a  co^ 
responding  proportion  of  the  loss  on  the  shares  of  the 
other  partners.  If  this  view  be  correct  in  the  case 
supposed,  does  it  not  equally  bear  in  the  actual  case 
before  the  House  ?  It  is  not  disputed  that  tho  conceni 
has  not  been  wound  up,  nor  the  extent  of  the  loss  and 


i 


V, 

Brown. 


ON  APPEALS  AND  WRITS  OF  ERROR.  423 

:  ultimate  responsibility  ascertained.  The  number  of  '835. 
partners  only  increases  the  additional  risk,  and  in  q^^^ 
point  of  fact,  several  of  the  partners  have  become 
bankrupt. 

Questions  of  this  kind  have  been  frequently  dis- 

'  cussed  in  Westminster-hall,  where  objections  to   the 
admissibility  of  partners  in  cases  like  the  present  have 
been  sustained.     In  the  case  of  Rahton  v.  Rowat  (e), 
already  referred  to,  it  was  distinctly  held,  that  the 
rules  of  the  English  and  Scotch  law  are  the  same  in 
principle  as  to   the    competency  of   witnesses.      In 
England  it  is  a  principle,  recognised  as  well  in  the 
courts  of  law  as  in  equity,  that  a  witness  is  incom- 
petent who  has  any  interest,  however  small,  in  the 
event  of  a  suit.  Carter  v.  Pearce  (f);  Radbum  v.  Mor- 
ris(g);  f^aughany.Worrall{h);  Starkieon  Evidence (i), 
Phillips  on  Evidence  (k).    It  is  important  to  consider^ 
how  far  this  test  may  be  applied  to  the  present  case ; 
assuming  that  a  creditor  of  the  company  sued  one  of 
the  witnesses  objected  to,  and  that  such  witness  sought 
to  enforce  his  claim  for  contribution  against  the  pre- 
sent Appellant,  could  the  verdict  in  this  case  be  used  as 
evidence  for  the  witness?     Certainly  it  might;  and 
the  record  of  an  issue  to  try  the  fact  of  partnership 
has  been  admitted  as  evidence  of  that  fact,  Whatley  v. 
JIfenheim  (/).     This  question  was  much  discussed  in 
the  Court  of  Exchequer,  in  a  case  arising  out  of  Roe  v. 
Brenton :  The  lease  of  the  manor  of  Trington  was 
objected  to ;  Lord  C.  B.  Lyndhurst  said,  that  was  not 
a  ground  to  send  the  case  down  for  a  new  trial ;  and 

C^)  1  Clark  &  F.  424.  Qi)  2  Swan.  395-399- 

(f)  1  T.  Uep.  163.  (1)  105  et  seq.  6th  edit. 

(g)  3  Carr.  &  P.  354.  (k)  P.  59. 
S.  C.  4  Biogh.  649.  (/)  3  Esp.  608. 
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1 835.      Lord  Teynkam  v.  Tyler  (m)  was  referred  to.     A  similar 

^'^     question  was  raised  in  the  Court  of  King's  Bench  a  few 

V.         days  ago,  as  to  the  admissibility  of  documents.    The 

"^'^"'     question  came  to  this,  whether  the  verdict  against  the 

Appellant  could  be  used  for  Mr.  Lothian  in  another 

action  ?     It  clearly  might,  and  therefore  Mr.  Lothian 

was  not  an  admissible  witness  in  the  case. 

Dr.  Lushington  and  Mr.  Serjeant  SpanMe  for  the 
Respondent : — It  was  not  competent  for  the  Appellaiit 
to  present  a  bill  of  exceptions  after  formally  abandoning 
the  case  before  the  jury,  producing  no  evidence  himself 
but  preventing  the  Respondent  from  producing  the 
whole  of  his  evidence.  The  Appellant  in  that  proceed- 
ing disregarded  the  enactment  of  the  7th  section  of  the 
act  55  Geo.  3,  c.  35  *.  Instead  of  allowing  the  trial  to 
proceed,  he  stopped  it  short  and  gave  up  the  case. 
The  Appellant  therefore  did  not  bring  his  case  within 
the  statute  at  all  when  he  presented  the  bill  of  excep* 

(m)  6  Bingh.  390  &  561. 

*  By  that  section  it  is  enacted,  that  **  it  shall  be  competent  to 
the  counsel  for  the  party  at  the  trial  of  any  issue  or  issues  to  excqH 
to  the  opinion  and  direction  of  the  Judge  or  Judges  before  wbooi 
the  same  shall  be  tried,  either  as  to  the  competency  of  witnesseii 
the  admissibility  of  evidence,  or  other  matter  of  law  arisiDg  at  the 
trial ;  and  that  on  such  exception  being  taken,  the  same  shall  be 
put  in  writing  by  the  counsel  for  the  party  objecting,  and  signed 
by  the  Judge  or  Judges ;  but,  notwithstanding  the  said  ezceptios, 
the  trial  shall  proceed,  and  the  jury  shall  give  a  verdict  therein  br 
the  pursuer  or  defender,  and  assess  damages  when  necessaiy ;  asi 
afler  the  trial  of  every  such  issue  or  issues,  the  Judge  who  praiU 
shall  forthwith  present  the  said  exception,  with  the  order  or  inter- 
locutor directing  such  issue  or  issues,  and  a  copy  of  the  Tordict  ef 
the  jury  indorsed  thereon,  to  the  Division  by  which  the  said  iaae 
or  issues  were  directed,  which  Division  shall  thereupon  order  the 
said  exception  to  be  heard  in  presence,  on  or  before  the  fourth 
sederunt  day  thereafter." 
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tions;  if  this  course  of  proceeding  were  sanctioned,  it  i835. 
would,  in  many  cases,  lead  to  the  greatest  hardship 
and  injustice.  The  case  for  the  Respondent  was 
opened — a  large  part  of  his  evidence  was  disclosed  — 
but  the  Appellant  kept  back  his  evidence  so  that  its 
import,  and  possibly  its  meagreness,  were  carefully 
concealed  from  the  court.  If  a  party  were  allowed  to 
prosecute  a  bill  of  exceptions  in  ^uch  a  case,  he  would 
be  in  a  far  better  situation  by  violating  the  statute, 
than  by  following  it  out.  For  if  the  trial  had  pro- 
ceeded, and  the  Appellant  produced  any  evidence,  the 
court  would  have  been  bound  to  refuse  a  new  trial,  if 
that  evidence  had  been  plainly  defective;  and  the 
Respondent  would  then  have  been  entitled  to  argue, 
that  the  admission  of  the  witnesses  excepted  to  was 
entirely  immaterial,  because  the  Appellant's  evidence 
failed  to  prove  deceit  and  misrepresentation  on  the 
part  of  the  Respondent.  The  courts  of  law  in  England 
will  not  grant  a  new  trial  on  the  ground  that  evidence 
had  been  admitted  which  ought  to  have  been  rejected, 
if,  exclusive  of  such  evidence,  there  be  enough  to  war- 
rant the  finding  of  the  jury.  Doe  d.  Lord  Teynham  v. 
Tyler  (n).  In  the  case  of  Alexander  v.  Barker (0)  the 
rejection  of  evidence,  which,  if  admitted,  would  merely 
prove  a  fact  established  by  other  evidence,  was  held  to 
be  no  ground  for  a  new  trial.  The  same  principle  has 
governed  the  decision  of  the  Scotch  courts  in  reference 
to  new  trials  (p).  The  first  issue  in  this  case  was 
proved  by  a  mass  of  evidence  quite  irresistible.  The 
second  issue  was  properly  the  Appellant's  issue ;  if  he 
bad  produced  any  evidence,  the  Respondent  would  have 
had  it  in  his  power  to  show,  that  it  was  altogether 
trifling  and  inconclusive,  or  that  it  was  repelled  by  the 

(n)  6  Binglu  561.  (o)  2  Cromp.  &  Jer.  133. 

(p)  See  3  Murray,  pp.  367  &  5^9. 
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1835.      Respondent's  proofs,  altogether  independent  of  the 
g^  evidence  to  which  exception  was  taken. 

V.  It  is  difficult  to  understand  the  exact  nature  of  the 

'^^^^^     objection  taken  at  the  trial,  and  set  forth  in  the  bill  of 
exceptions,  to  the  admissibility  of  the   witnesses  in 
question.      It  is   necessary  to    know    precisely  die 
grounds  on  which  a  party  asks  for  a  new  trial,  hdott 
he  is  allowed  to  gain  an  object  involving  such  serioiB 
consequences  to  his  adversary,  both  as  regards  delay 
and  expense.    Has  the  Appellant  stated  any  reason  kn 
holding  the  witness  in  question  inadmissible?    He 
has  set  forth  in  his  bill  that  the  witness  was  inconi'^ 
petent  in  respect  that  he  was  a  partner  of  the  said 
Edinburgh,  Glasgow,  and  Alloa  Glass  Company,  and 
as  such  partner  was  materially,  directly,  and  imme- 
diately interested  in  the  issue  of  this  action^inasmudi » 
it  was  for  the  interest  of  the  witness  that  the  Respon- 
dent, being  still  a  partner  of  the  company,  should 
obtain  decree  in  terms  of  the  libel  in  this  action.    The 
glass  company  were  not  parties  to  the  action  in  aoj 
shape,   and    therefore  the  objection   to    the  witnev 
cannot  rest  on  that  ground ;  neither  is  it  pretended 
that  the  witness  was  liable  with  the  Respondent  in  the 
expenses  of  the  suit,  or  was  connected  with  him  bj 
relationship.     A  party  taking  an  exception  to  the  ad- 
missibility of  evidence  is  bound  to  set  forth  on  record, 
in  clear  and  unequivocal  terms,  the  grounds  in  law  or 
fact  on  which  he  rests  his  objection.     He  is  bomid  to 
do  so  in  justice  to  the  presiding  judge,  who  is  called 
on  to  dispose  of  the  objection;   and  he  is  doobij 
bound  to  do  so  in  justice  to  his  adversary,  whose  ia- 
terests  are  so  deeply  involved. 

The  court,  in  judging  of  an  objection  to  the  ad- 
missibility of  a  witness  on  the  ground  of  interest  ia 
the  suit,  cannot  travel  out  of  the  bill  of  exceptions  to 
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see  whether  in  fact  there  is  such  an  interest  But  in  1335. 
this  bill  of  exceptions  no  interest  is  stated,  on  the 
ground  of  which  the  witness  could  be  rejected,  and 
the  objection  stated  by  the  Appellant  was,  in  any  view 
that  can  possibly  be  taken  of  it,  utterly  groundless  in 
itself,  and  was  properly  overruled  by  the  presiding 
judge.  The  alleged  interest  in  the  shareholders  was, 
on  the  Appellant's  own  showing,  totally  insufficient  to 
disqualify  any  witness.  His  plea  of  interest  came  to 
this — '^  It  was  the  interest  of  all  the  shareholders  to 
make  the  Appellant  a  partner  of  the  company,  because 
it  was  bankrupt  in  its  stock ;  large  contributions  were 
necessary  for  loss ;  and  it  was  advantageous  for  the 
company  to  have  a  new  partner  like  the  Appellant, 
liable  for  that  loss,  instead  of  the  Respondent,  who 
was  previously  liable  for  his  own  original  shares.'' 
!No  doubt,  if  the  Respondent  had  been  bankrupt,  then 
the  Appellant  might  have  pleaded  that  the  share- 
holders had  an  interest  in  getting  one  hundred  shares 
pf  the  stock  transferred  from  him  to  a  solvent  partner. 
But  as  no  such  averment  was  made,  it  must  be  held 
that  the  Respondent  was  just  as  able  to  pay  any  con- 
tribution on  the  stock  as  the  Appellant  was.  If  a 
question  arose  in  any  of  the  English  courts  respecting 
the  sale  of  a  few  shares  of  any  of  the  great  mercantile 
companies,  such  as  the  Bank  of  England,  the  fire- 
offices,  or  even  any  of  the  later  joint-stock  companies, 
could  an  objection  of  interest  be  gravely  stated  in  a 
.trial  respecting  specific  shares,  if  any  of  the  con- 
ferences relative  to  the  baigain  were  proposed  to  be 
proved  by  witnesses  who  had  no  connexion  with  the 
.parties,  except  holding  other  shares  in  the  same  com- 
pany ?  The  law  of  England  and  of  Scotland  is  the 
Bame  on  this  point. 

In  this  case  it  was  more  the  interest  of  the  share- 
holders to  have  the  Respondent  continued  as  their 
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partner,  than  the  Appellant,  who  was  so  recently 
under  sequestration  as  partner  of  a  banking  company. 
There  was  not  a  shadow  of  reason  for  the  shareholders 
preferring  the  Appellant  to  the  Respondent,  and 
therefore  there  was  no  reason  to  hold  the  witneaaes 
as  interested,  or  even  to  find  them  biased  as  if  they 
had  been  ordinary  creditors  of  the  Respondent  It 
is  laid  down  in  a  book  of  great  authority  that  '*  a  mere 
contingent  benefit  which  may  result  to  the  witness 
from  die  event  of  the  suit,  (as  that  it  may  possibly  be 
more  easy  for  him  to  establish  his  own  claim,  in  esse 
the  party  calling  him  should  succeed,)  can  only  affect 
his  credit^  and  not  his  competency,  unless  the  verdict 
would  be  evidence  for  him  (q) ;  and  Lord  Eldon,  in 
the  case  of  Vaughan  v.  Warrall  (r),  said,  **  The  interest, 
to  disqualify,  must  be  a  direct  interest  in  the  event  of 
the  cause ;  and  courts  of  justice  have  of  late  struggled 
to  convert  objections  to  the  competence,  into  objec- 
tions to  credit/'  And  in  the  Scotch  courts  the  same 
doctrine  has  been  held,  as  in  the  case  of  the  JEktri  €f 
Fife  it  was  settled,  that  ^^  it  is  a  direct,  not  a  con- 
tingent, interest  that  disqualifies  a  witness.  A  person 
who  is  liable  in  damages,  whichever  way  his  evidence 
is  given,  is  a  competent  witness  {$). 

But  there  is  still  a  separate  ground,  besides  the 
absence  of  interest,  on  which  the  witnesses  objected 
to  would  be  admissible.  The  facts  to  which  they 
were  called  to  speak,  were  those  which  fell  specially 
within  their  knowledge,  and  which  no  other  witnes 
could  be  held  to  be  so  fully  and  accurately  acquainted 
with.  In  Middleton  v.  Frost  (<) ,  it  was  held,  that 
an  inhabitant  of  a  parish  was  a  competent  witness  to 
prove  payments  of  rates  to  the  collector,  ex  necemtak^ 

{q)  Phillipps  on  Evidence,  c.  5,  s.  i  • 
(r)  3  Swanst.  39.5.  («)  Murray,  pp.  130  &  144. 

(0  4  Carr.  &  P.  16. 


ON  APPEALS  AND  WRITS  OF  ERROR.  429 

The  facts  here  brought  the  witnesses  objected  to  i835. 
within  that  rule.  The  Appellant  alleged,  that  he  had 
purchased  the  shares  on  the  false  and  deceitful  repre- 
sentations of  the  Respondent  alone,  and  in  utter 
ignorance  of  the  affairs  of  the  company.  But  the 
partners  and  directors,  who  best  knew  the  affairs  of  the 
company,  completely  negatived  that  averment,  and 
proved  that  the  Appellant  had  applied  in  all  proper 
quarters  to  get  the  necessary  information  respecting 
the  affairs  of  the  company.  It  would  be  strange  if 
the  best  evidence  to  prove  the  state  of  facts  on  such  a 
point  were  to  be  excluded. 

The  bill  of  exceptions  was  properly  disallowed  on 
this  further  ground,  that  enough  was  proved  aliunde^ 
and  exclusive  of  the  witnesses  objected  to,  in  order  to 
entitle  the  Respondent  to  a  verdict.  It  was  clearly 
eBtablished  by  the  witnesses  to  whom  no  objection  was 
made,  that  the  Appellant  had  been  resident  at  the 
seat  of  the  works  for  many  years,  that  he  was  in- 
cessant in  his  inquiries  of  directors,  partners,  and 
workmen  respecting  the  prospects  of  the  company. 

Lord  Brougham : — My  Lords,  I  do  not  think  it  is 
necessary  to  give  your  Lordships  the  trouble  of  going 
through  the  arguments  in  this  case.  I  am  clearly  of 
opinion  that  the  interest  of  the  witnesses  objected  to 
in  this  case  is  not  that  direct  and  immediate,  and  sub- 
stantial, and  pecuniary  interest  which  would  disqualify 
any  of  those  witnesses  from  giving  evidence  on  this  trial. 
I  think  the  Court  below  have  properly  admitted  this 
evidence,  and  I  am  satisfied  that  there  are  some  cases 
referred  to  in  the  argument  which  afford  a  precedent 
for  what  has  been  done  in  the  Court  below. 

The  appeal  was  ordered  to  be  dismissed,  with  coots. 
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1835.  APPEAL 

^**y27.  FROM   THE   COURT   OF   CHANCERY    IH    IRELAND. 

The  Rev.  Marcus  Monck,  Clerk    -     -    Appellamt. 

Charles  Henry  Paget,  Esq. ;  Sir  * 
Charles  Paget,  and  Dame  Euza- 
BETH,  his  Wife;  Dominick  Browne, 
Esq.,  and  Catherine,  his  Wife; 
and  Henry  Geo.  Monck  Browne, 
an  Infant,  by  his  next  Friend    -     - 


Jiespandents. 


Pradke.      O*  P*  Monck's  estates  in  Ireland— being  charged   with  a 

jointure  for  Lady  Arami^ita,  his  wife,  by  their  mairiagp 
settlement,  whereby  also  he  covenanted  for  payment  to 
her  of  the  sum  of  300  /.,  by  his  heirs,  executors  or  admi* 
nistrators,  out  of  his  real  or  personal  estate,  immediately 
after  his  decease — were,  in  the  year  1777,  settled  to  hk 
own  use  for  life,  with  remainder  to  Henry  Monck,  his 
eldest  son,  in  fee,  subject  to  a  trust  term  for  raising  a  som 
to  be  applied  as  by  deed  or  will  he  should  appoint.  He 
died  in  1804,  having  by  his  will  bequeathed,  among  other 
things,  all  rents  and  arrears  of  rent  due  to  him  to  Lady  A, 
her  executors  and  administrators,  and  he  appointed  her 
sole  executrix.  Lady  A.  declined  to  prove  the  will; 
Henry  Monck  obtained  letters  of  administration,  with  the 
will  annexed,  received  the  rents,  &c.,  and  died  in  1815^ 
having  by  his  will  devised  all  his  real  estates  to  trustees  fcr 
the  use  of  his  two  daughters,  their  husbands  and  issue 
respectively,  in  strict  settlement,  subject  to  a  trust  tem 
for  raising  a  fund  to  pay  his  debts,  legacies  and  annuities; 
and  he  thereby  directed  payment  of  200  L  a-year  to 
Lady  A.  and  her  assigns  for  her  life,  in  addition  to  her 
jointure ;  and  gave  her  a  legacy  of  600  /.,  payable  in  twelie 
months  after  his  decease;  and  he  gave  an  annuity  of 
400  L  a-year  to  Ann  Monck,  his  sister,  in  ease  she  survived 
Lady  A.,  and  upon  condition  of  her  releasing  his  real 
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estates  from  all  claims ;  and  he  appointed  Lady  Elizabeth^        1835. 

his  wife,  his  executrix.   She  proved  the  will,  and  filed  a  bill 

in  Chancery  against  Lady  A.  and  Ann  Monck,  against  the 

testamentary  trustees  of  the  last-mentioned  term,  and  of  the       Paget 

inheritance  of  the  devised  estates,  and  against  the  persons  others. 

beneficially  interested  therein,  praying  that  the  trusts  of 

the  will  might  be  carried  into  execution,  and  that  accounts 

might  be  taken  of  the  debts  and  legacies  of  the  testator, 

and  of  the  charges  affecting  the  real  estates,  &c.     Lady 

Araminta,  in  her  answer,  claimed  to  be  entitled  to  receive 

out  of  the  real  estates,  in  addition  to  her  jointure,  the  said 

sum  of  300  /.,  with  interest  from  her  husband's  death ;  and 

the  said  annuity  of  200  /.  and  legacy  of  500  /.,  together 

with  all  the  rents  and  arrears  that  were  due  to  G.  P.  Monck 

at  his  death,  and  a  proportionate  value  of  the  timber  planted 

by  him  on  the  devised  estates. 

The  usual  decree  for  an  account,  &c.  having  been  made  in 
1818,  and  Lady  A.  having  died  before  any  fiirther  steps 
were  taken  in  the  cause,  Ann  Monck,  her  residuary  legatee 
and  sole  executrix,  proved  her  will  and  carried  in  a  charge 
before  the  Master  in  pursuance  of  the  decree,  and  tliereby 
claimed  as  such  executrix  the  annuity  of  200  /.  and 
the  legacy  of  600/.,  omitting  the  other  claims  made  in 
Lady  A.'s  answer ;  and  in  her  own  right  she  claimed  the 
annuity  of  400  /.,  offering  to  release  the  estates  of  Henry 
Monck  from  all  other  claims,  A  final  decree  was  made  in 
that  cause  in  182],  and  enrolled  in  1822.  In  1831  a 
second  suit  was  instituted  for  sale  of  part  of  the  devised 
estates,  and  a  decree  to  that  effect  was  made,  and  enrolled 
in  1832. 

In  1834  Marcus  Monck,  the  second  son  of  G.  P.  and  Lady 
A.  Monck,  having  in  1832  obtained  administration  de  bonis 
fum  to  their  respective  estates,  and  also  to  the  estate  of  his 
sister,  Ann  Monck,  who  died  in  1830,  moved  the  Master 
of  the  Rolls /or  leave  to  prove  before  the  Muster  in  the  first 
cause  the  unproved  demands  of  Lady  A.,  or  tojile  a  supple- 
mental  bill,  which  motion  being  refused,  he  then  moved 
the  Lord  Chancellor  for  leave  to  file  a  supplemental  bill, 
or  such  other  bill  as  he  might  be  advised.    That  motion 
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also  was  refused.  Upon  appeal  from  hia  Lordship's  order, 
the  Appellant  sought  to  make  a  case  for  leave  to  prore 
before  the  Master,  under  the  decree  of  1821,  the  unpro?ed 
demands  of  Lady  A.,  or  for  a  bill  of  review.  Hbld  by  the 
Lords,  without  giving  any  judgment  on  the  merits,  that  tbe 
Lord  Chancellor  properly  refused  the  motion  for  leave  to 
file  a  supplemental  bill,  and  that  the  appeal  was  irreguhr 
in  point  of  fonu,  in  asking  for  relief  which  was  not  asked  of 
the  Court  below,  the  order  of  the  Master  of  the  Rolls  re- 
fusing that  relief  not  being  appealed  from. 


Previous  to  the  marriage  of  George  Paul  Moifck, 
esq.,  with  the  Lady  Araminta,  his  vidfe,  (the  &ther  and 
mother  of  the  Appellant),  a  marriage  settlement  wu 
executed  (dated  the  22d  of  April  1766)9  whereby  the 
estates  of  the  said  G.  P.  Monck,  situated  in  the  countj^rf 
Westmeath  in  Ireland,  were  settled  on  him  and  the  issue 
male  of  the  marriage  in  strict  settlement^  charged  with 
a  jointure  of  800  /.  a  year  for  the  Lady  Araminta,  paya- 
ble half  yearly ;  and  G.  P.  Monck  thereby  covenantedf 
that,  in  case  she  should  survive  him,  his  heirs,  exeenfeoif 
or  administrators,  should,  out  of  his  real  or  personl 
estate,  pay  her  300  /.  immediately  after  his  decease. 
In  the  year  1777,  G.  P.  Monck  and  Henry  Monck,  the 
eldest  son  of  the  marriage,  suffered  a  recovery  of  the 
settled   estates,   and  by   deed  declaring  the   uses  of 
the  recovery,  (dated  the  3d  of  December  1777,)  tbcf 
were  limited  to  the  use  of  trustees  for  a  term  of  ooe 
thousand  years,  and  subject  thereto  to  the  use  of  G.  ?• 
Monck  for  life,  with  remainder  to  the  use  of  the  sud 
H.  Monck  in  fee.     The  trusts  of  the  term  were,  If 
sale  or  mortgage  of  the  estates,  to  raise  such  sontt  ^ 
money  (not  exceeding  1 5,000 /.)>  and  to  pay  andiqiplf 
the  same  in  such  manner  and  for  such  purposes  tf 
G.  P.  Monck,  by  any  writing  under  seal,  or  by  hie  btfk 
will,  should  direct  and  appoint. 
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George  Paul  Monck  died  in  October  1804,  leaving 
Lady  Araminta,  his  widow,  and  H.  Monck,  hi3  eldest 
son,  and  other  children,  having  by  his  will,  (dated  the 
24th  of  May  1790,)  bequeathed  all  his  ready  moneyi 
rents,  and  arrears  of  rent  due  and  owing  to  him  at  his 
decease,  household  goods  and  Airniture,  with  the  lease 
of  his  house  in  Bath,  and  all  his  personal  estate,  to 
Lady  Araminta,  her  executors  and  administrators, 
subject  to  the  payment  of  his  funeral  and  testamentary 
expenses  and  simple  contract  debts  only,  declaring  it 
to  be  his  intention,  that  the  property  so  given  to  her 
should,  as  far  as  in  his  power,  be  exonerated  from 
payment  of  his  bond  debts,  judgments,  mortgages 
and  other  incumbrances,  which  he  directed  should  be 
charged  on  his  real  estates  only,  and  he  appointed  her 
sole  executrix  of  his  will.     He  afterwards,  by  a  codicil, 
(dated  the  25th  of  May  1792,)  restricted  the  bequest 
of  his  household  goods  and  furniture,  with  the  lease  of 
his  house  at  Bath,  to  the  natural  life  of  Lady  Araminta, 
bequeathing  it  over  after  her  decease  to  his  daughter. 
Ami   Monck,  her  executors  and  administrators,  but 
confirmed  his  will  in  all  other  respects.    Lady  Araminta 
declining  to  act  as  executrix,  Henry  Monck  took  out 
letters  of  administration,  with  the  vrill  annexed,  and 
possessed  himself  of  the  personal  estate,  and  received 
the  rents  and  arrears  of  rent  of  the  real  estate,  owing 
to  G.  P.  Monck  at  his  death,  but  never,  as  the  Appel- 
lant alleged,  accounted  for  them  to  Lady  Araminta 
Monck. 

Henry  Monck  died  in  1816,  having  by  his  will 
devised  all  his  towns,  castles,  lands  and  other  heredita- 
ments, to  the  use  of  trustees  therein  named,  for  a  term 
of  four  thousand  years;  and  subject  thereto  he  devised 
one  moiety  of  the  said  hereditaments  to  other  trustees 
in  the  will  named,  during  the  life  of  his  daughter. 

F  f2 


1835. 

MotfCK 

o. 

Pacbt 

and  otheit. 


434 


CASES  IN  THE  HOUSE  OF  LORDS 


1835. 

MONCK 

V. 

Paget 
and  others. 


the  Respondent  Catherine,  wife   of  the  Respondent 
Dominick  Browne,  upon  trust  to  pay  the  rents  aad 
profits  of  the  said  moiety  to  her  separate  use,  during 
her  life;  and  after  her  decease  to  the  use  of  the  said 
Dominick  Browne  for  life,  with  remainder  to  the  ose 
of  their  second  son  in  tail  male,  with  divers  remaindcts 
over;  and  he  devised  the  other  moiety  of  the  vai 
hereditaments,  subject  to  the  said  term,  to  the  use  of 
the  last  mentioned  trustees,  during  the  life  of  Ui 
daughter,  the  Respondent  Elizabeth,  wife  of  the  Re- 
spondent Sir  Charles  Paget,  upon  similar  trusts,  for 
her  separate  use ;  and  aA;er  her  decease  to  the  use  of 
Sir  C.  Ps^t  for  life,  with  remainder  to  their  eldot 
son  in  tail  male,  with  remainders  over.     The  tnoto 
of  the  term  were  declared  to  be,   by  sale  or  mort- 
gage,  to  raise    such  sums  as  should   be    suffidoit 
to   pay  the  testator's  debts,  funeral   and    teatamcif 
tary  expenses,  legacies  and  annuities.     The  testator, 
among    other    bequests,    directed    the    payment  of 
200  /.  a  year  to  his  mother.  Lady  Araminta,  and  hor 
assigns,  during  her  life,  in  addition  to  her  jointure-  of 
800/.  under  the  above  recited  settlement,  and  400tt 
year  to  his  sister  Ann  Monck,  in  case  she  shoidd 
survive  Lady  Araminta,  but  upon  the  express  conditi4b 
that  she  released  his  estates  from  any  claim  that  dhe 
might  have  on  them.     He  also  gave  a  legacy  of  6Ml 
to  his  mother,  to  be  paid  at  the  expiration  of  twebe 
months  after  his  decease,  aitd  he  gave  all  his  persooal 
estates  and  effects  to  his  wife.  Lady  Elizabeth  M«iA 
absolutely,  and  directed  that,  if  any  of  his  debts  shooU 
be  paid  out  of  his  personal  estate,  Lady  FliimM> 
should  in  that  case  be  entitled  to  be  reimbursed  out  of 
the  premises  comprised  in  the  term  of  four  thooattd 
years,  and  he  appointed  her  sole  executrix  of  his  viU 
At  the  testator's  death  the  Respondents,  Catboriae 


^ 


ON  APPEALS  AND  WRITS  OF  ERROR. 


^f^ 


'  Browne  and  Dame  Elizabeth  Paget,  were  his  only       i835. 

children  and  co-heiresses  at  law. 

Lady  Elizabeth   Monck  proved  the  will,  and,  in 
.  March  1816,  filed  her  bill  in  Chancery  in  Ireland 

s^inst  Lady  Araminta  Monck,  AnneMonck,  Dominick 
.  Browne  and  Catherine  his  wife,  Charles  Paget  and 

Elizabeth  his  wife,  and  Charles  Henry  Paget,  their 
'Eldest  son;  making  also  the  testamentary  trustees  of 

the  term  of  four  thousand  years,  the  trustees  of  the  fee 

of  the  estates,  the  incumbrancers  thereon,  and  several 
'  others  interested  under  the  will  of  Henry   Monck, 

•  parties  defendants.     The  bill,  after  setting  forth  the 
said  will,  and  stating,  among  other  things,  that  the 

.  testator  was  indebted  at  the  time  of  his  death  to  a 
^  nomber  of  persons,  and  that  several  of  them  had  applied 

to  the  plaintiiF  for  payment  of  their  demands,  prayed 
.  (among  other  things),  that  the  defendants  might  set 

ibith  an  account  of  the  said  real  estates  so  devised  as  be- 

ifore  stated,  and  the  right,  title,  interest,  &c.,  they  respec- 
nd^dy  had  in  them,  &c. ;  that  Ann  Monck  might  elect 
Hrhedier  she  would  accept  the  said  annuity  of  400/., 
urdeasing  all  other  claims  which  she  might  have  to  the 

sbid  estates,  or  insist  upon  her  other  claims,  and  that 
^she  might  set  forth  the   same  respectively;  that  an 

*  af3C0unt  might  also  be  taken  of  the  debts,  legacies,  and 
:  faneral  and  testamentary  expenses  of  the  testator,  and 
.'  also  of  any  charges  affecting  the  said  lands  and  here- 
iditaments,  and  that  the  several  creditors  and  legatees  of 

the  testator  might  be  at  liberty  to  come  in  before  the 
^Master  and  make  proof  of  their  several  demands,  and 
ithat  the  trusts  of  the  will  might  be  carried  into  execu- 
i^tion,  and  a  competent  part  of  the  lands  comprised  in 
ithe  term  of  four  thousand  years  might  be  sold  for  the 

l^uTposes  in  the  will  mentioned. 
^*  ::The  different  defendants  appeared  and  put  in  their 
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answers  to  the  bill.  Lady  Aiaminta  Monck  by  her 
answer  admitted  the  will  of  Henry  Monck,  particularh 
the  bequests  to  her  of  the  annuity  of  200/.,  and  fbe 
sum  of  500  /.,  and,  with  reference  to  the  estates  devised, 
she  said  that  she  believed  they  were  the  same  estates 
that  were  comprised  in  the  settlement  of  April  1765, 
whereby  the  jointure  of  800/.  and  the  suln  of  800/. 
were  secured  to  her,  as  above  mentioned,  but  wind 
sum  of  800  /•  she  all^d  had  never  been  paid  to  her. 
She  in  her  said  answer  set  forth  the  will  of  G.  P. 
Monck,  his  death,  and  administration  to  him  by  tiie 
said  Henry  Monck,  and  she  claimed  to  be  entitled  to 
receive  out  of  the  said  real  estates,  the  two  annuities cf 
800  Z.  and  200/.,  and  the  two  sums  of  300  i.  and  500£, 
with  interest  on  these  two  sums  from  the  periods  whim 
the  same  respectively  became  payable,  together  witk 
all  rents  and  arrears  of  rents  that  were  due  to  G.  P* 
Monck  at  the  time  of  his  decease,  and  she  also  claimed 
such  proportion  of  the  value  of  the  timber  planted  hj 
G.  P.  Monck  on  the  said  estates,  as  he  was  entitled  to 
under  the  Irish  statutes  in  that  behalf:  she  also  claimed 
all  the  residue  of  his  personal  property,  after  payvent 
of  his  simple  contract  debts,  &c. 

Ann  Monck  also  by  her  answer,  admitted  the  viO 
of  Henry  Monck,  especially  the  bequest  to  her  of  Ik 
annual  sum  of  400  /.,  and  she  claimed  that  annuity,  od 
brought  forward  several  other  claims  against  the  ml 
estates,  and  declined  to  elect  as  prayed  by  the  ImB 
until  her  rights  and  claims  were  ascertained. 

These  answers  were  replied  to,  but  no  evidence  wtf 
gone  into,  and  the  cause  coming  on  to  be  heard  on  faiD 
and  answer  in  Nov.  1818,  a  decree  was  made  whoetqf 
it  was  ordered,  among  other  things,  that  the  Master 
should  take  an  account  of  the  debts,  l^acies  aad 
funeral  expenses  of  the  testator  Henry  Monck,  and 
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also  an  account  of  the  debts,  charges,  and  incumbrances 
affecting  his  real  estates,  and  of  the  rents  and  profits 
thereof,  &c.  And  it  was  declared  that  Ann  Monck 
was  bound  to  make  her  election  between  the  rever- 
sionary annuity  bequeathed  to  her  by  his  will,  and  her 
other  claims  in  the  pleadings  mentioned  affecting  the 
estates,  before  she  was  permitted  to  file  any  charge 
in  the  Master's  office  under  the  decree;  and  it  was 
further  ordered,  that  all  creditors  and  legatees  of 
Henry  Monck,  and  all  persons  having  debts,  charges 
and  incumbrances  affecting  his  estates,  should  have 
liberty  to  come  in  before  the  Master  to  prove  the  same. 

Lady  Araminta  Monck  died  in  1818,  soon  after  the 
pronouncing  of  the  decree,  and  before  any  further  pro- 
ceedings were  had  in  the  cause,  having  by  her  will 
appointed  her  daughter,  the  said  Ann  Monck,  her 
sole  executrix,  who  accordingly  proved  the  will,  but 
no  bill  of  revivor  was  filed  in  the  said  cause,  for  the 
purpose  of  bringing  her,  as  the  personal  representative 
of  Lady  Araminta  Monck,  before  the  Court. 

Ann  Monck,  in  July  1819,  carried  into  the  Master's 
office,  her  charge  under  the  said  decree,  and  thereby 
claimed  to  be  entitled,  as  the  executrix  of  Lady  Ara- 
minta  Monck,  to  the  arrears  of  the  annuities  of 
800/.  and  of  200  Z.,  and  also  to  the  legacy  of  500/., 
with  the  interest  due  thereon.  She  also  elected  to 
take  the  annuity  of  400  /.,  bequeathed  to  her  by  Henry 
Monck,  and  offered  to  release  his  estate  from  any 
other  claim  that  she  might  have  thereon.  But  she 
did  not,  either  by  her  said  charge,  or  otherwise,  in 
her  lifetime,  bring  forward  the  several  other  claims 
set  forth  by  Lady  Araminta  Monck  in  her  answer. 

The  Master  by  his  report  (dated  January  1821) 
found  that  Ann  Monck  was  entitled,  as  executrix  ot 
Lady  Araminta,  to  an  arrear  of  500  /.,  on  foot  of  the 
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said  annuity  of  200  /.,  and  also  to  the  legacy  of  5eoil 
bequeathed  to  her  by  Henry  Monck,  with  interest  on 
both  sums,  and  that  she  was  also  entitled  under  Henxy 
Monck's  will  to  her  annuity  of  400  /• 

No  exceptions  were  taken  to  the  report;  the  eavae 
came  on  for  further  directions  in  March  1 821 ,  when  by 
a  decree  then  [U'onounced,  and  which  was  enrolled  ia^ 
Nov.  1822,  it  was,  amongst  other  things,  ordered  aad 
decreed,  that  the  Respondents  Dominick  Browne  and 
Catherine  his  wife,  Sir  Charles  Paget  and  Kliiahrth 
his  wife,  or  some  one  of  them,  should  pay  to  the 
plaintiff  and  the  several  defendants  and  creditors  their 
respective  demands,  with  interest,  and  also  the  coslscf 
the  defendants ;  or  in  default  thereof,  that  the  Master 
should,  within  six  months,  sell  the  several  towns  and 
lands  comprised  in  the  said  term  of  four  thousand 
years,  for  the  residue  of  the  term,  for  the  puipose  of 
paying  the  incumbrances. 

No  sale  took  place  under  that  decree.  In  November 
1 831  the  Respondents  filed  their  bill  against  Lady  Eliai* 
beth  Monck,  and  the  trustees  of  the  feeof  the  real  estates 
under  Henry  Monck's  will.  The  bill  set  forth  the  will 
of  Honry  Monck,  his  death,  and  the  probate  of  his 
will  by  Lady  Elizabeth  Monck,  the  original  bill  filed 
by  her,  the  said  order  of  November  1818,  the  Master^s 
report,  and  the  said  final  decree  of  March  1821 ;  and 
it  stated,  that  the  Respondent  Henry  George  Monck 
Browne  was  bom  after  the  date  of  the  decree,  and  that 
imder  the  limitations  of  the  said  will  he  was  entitled 
to  an  estate  tail  in  a  moiety  of  the  said  estates  upon 
the  decease  of  the  survivor  of  Catherine  and  Dominick 
Browne,  and  that  no  sale  had  been  had  of  the  estates 
comprised  in  the  said  term,  and  that  it  would  be 
greatly  for  the  benefit  of  all  parties  interested  in  the 
said  estates  that  a  sale  of  the  fee  and  inheritance  of  a 
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competent  part  thereof  should  take  place  with  the  said 
trust  term,  instead  of  the  said  trust  term  only,  and 
that  the  money  arising  from  such  sale  should  be 
applied  in  pajrment  and  discharge  of  the  debts,  charges, 
and  incumbrances  affecting  the  said  estates.  The  bill 
accordingly  prayed  that  the  fee  and  inheritance  of  the 
hereditaments  and  premises  in  the  said  trust  term  con- 
tained might  be  decreed  to  be  sold,  and  that  the 
proceeds  might  be  applied  to  discharge  all  debts  and 
incumbrances  affecting  the  same. 
'  The  defendants  to  that  bill  having  put  in  their 
.  answers,  the  cause  came  on  to  be  heard  upon  bill  and 
answer  in  May  1832,  when  it  was  ordered  and  decreed 
aa  praised.  That  decree  was  enrolled  in  the  November 
of  the  same  year.  Ann  Monck  died  in  September  1 830. 
The  Appellant  obtained  letters  of  administration  de  bonis 
fiantothe  estate  of  Lady  Araminta  Monck,  and  adminis- 
tration to  the  estate  of  Ann  Monck,  in  February  1832 ; 
and  he  also  obtained  letters  of  administration  de  bonis 
nan,  with  the  will  annexed,  of  his  father  G.  P.  Monck, 
On  the  20th  of  January  1834,  the  Appellant,  as  adminis- 
trator of  Lady  Araminta  Monck,  moved  the  Master  of 
the  Rolls  in  Ireland,  in  pursuance  of  notice  entitled  in 
both  causes  of  Monck  v.  Browne  and  Paget  v.  Monck^ 
^  that  he  might  be  at  liberty  to  go  before  the  Master  in 
die  said  first  cause,  and  file  a  charge  and  proceed 
thereunder  to  prove  the  several  unproved  demands 
made  by  the  Lady  Araminta  Monck  in  her  said 
answer,  (viz.  firsts  her  claim  of  300/.  with  interest, 
under  the  settlement  of  1755;  secondly^  her  claim  on 
foot  of  rents,  and  arrears  of  rents  of  the  lands  and 
premises  in  the  said  settlement  and  pleadings 
mentioned,  which  were  due  to  G.  P.  Monck  at  the 
time  of  his  decease,  and  by  him  bequeathed  to  Lady 
Araminta,  subject  only  to  his  simple  contract  debts,  and 
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1 835.  funeral  and  testamentary  expenses,  and  which,  to  tlie 
^^  amount  of  7084/.  Is.  lid.,  were  received  and  retained 
V.  by  Henry  Monck  as  his  personal  representative ;  and 
sndTot^re.  thirdly^  her  claim  to  G.  P.  Monck's  proportion  61  the 
value  of  the  timber  trees  planted  by  him  on  the  said 
estates  as  tenant  for  life  thereof,  pursuant  to  statute  in 
such  case  made  and  provided,  and  which  said  sevenl 
claims  were  by  inadvertence  omitted  to  be  proved  by 
Ann  Monck,  the  former  personal  representative  of  Lady 
Araminta  in  the  cause  of  Monck  v.  Browne^  and 
which  she  was  entitled  to  prove  against  the  outstand- 
ing estates  of  H.  Monck;)  w  otherwise^  that  tie 
Appellant^  as  suck  personal  representative  of  ladj/ 
Araminta  Monck,  migkt  he  at  liberty  to  file  a  supple 
mental  billj  or  such  other  bill  as  he  might  be  advised, 
for  the  purpose  of  establishing  such  demands,  &c 

The  Master  of  the  Rolls  declined  to  make  any  aria 
on  that  motion. 

On  the  31st  January  1834,  the  Appellant,  pnrsoant 
to  notice  entitled  in  both  causes  and  served  on  the 
Respondents,  moved  the  Lord  Chancellor  of  Ireland 
*^for  liberty  to  file  a  supplemental  hUl  in  ike  first 
mentioned  cause,  or  suck  otker  bill  as  he  might  be 
advised,  for  the  purpose  of  establishing  the  several 
unproved  and  unadjudicated  claims  made  by  Lady 
Araminta  Monck  in  her  answer  in  that  cause,  and  as 
specified  in  the  Appellant's  affidavit  filed  in  that  cause 
on  the  11th  of  January  instant,  or  for  such  other  CMfdff 
as  to  his  Lordship  should  seem  meet,  &c. 

Two  affidavits  were  read  in  support  of  this  motion; 
one  of  them,  being  the  affidavit  of  the  Appellant,  and 
entitled  in  the  first  cause,  and  which  was  also  used  ia 
support  of  the  motion  before  the  Master  of  the  Bolk, 
was  to  this  effect: — It  stated  the  bill  in  the  fint 
mentioned  cause,  the  answer  of  Lady  Araminta  Monck 
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thereto,  and  the  decree  of  November  1818  therein 
pronounced,  and  that  Lady  Araminta  died  before  any 
farther  proceeding  was  taken  therein,  having  appointed 
the  said  Ann  Monck  her  executrix.  It  then  stated 
that  Ann  Monck  filed  her  charge  in  the  said  cause  as 
hereinbefore  mentioned,  but  omitted  the  several  other 
claims  made  by  Lady  Araminta  in  her  answer;  that 
is  to  say,  the  said  claim  of  800  L  with  interest  from  the 
death  of  G.  P.  Monck,  all  or  any  claim  on  foot  of  the 
rents  and  arrears  of  rents  of  the  said  settled  and 
'devised  estates  due  to  him  at  the  time  of  his  decease, 
and  amounting  to  7084 /•  Is.  lid.;  and  also  the  claim 
of  the  value  of  the  timber  trees  planted  by  G.  P. 
Monck  on  the  said  settled  and  devised  estates  as  tenant 
for  life  thereof,  and  which  amounted  to  the  sum  of 
5000/.;  the  affidavit  then  stated  the  Master's  report  of 
January  1821,  the  said  decree  of  March  1821,  and  the 
proceedings  in  the  second  cause ;  it  then  stated  the 
death  of  Ann  Monck  in  1830,  and  that  she  had,  ever 
since  the  death  of  Lady  Araminta,  her  mother,  resided 
in  England,  and  was  wholly  unacquainted  with  the  facts 
relating  to  the  said  unproved  claims  of  Lady  Araminta, 
and  that  she  was  during  her  life*time  quite  incompe- 
tent to  have  instructed  her  solicitor  as  to  the  facts  and 
proofe  incidental  to  those  claims;  the  affidavit  then 
stated,  that  letters  of  administration,  with  the  will 
annexed,  of  Lady  Araminta  were  granted  to  the 
Appellant  in  February  1832,  and  that  thereupon  he 
caused  application  to  be  made  to  the  solicitor  employed 
by  Ann  Monck  as  such  executrix  as  aforesaid  for  the 
papers  which  had  belonged  to  her  in  such  right ;  and 
that  considerable  delay  took  place  therein  before  the 
Appellant's  solicitor  received  the  same,  and  that  there- 
upon very  tedious  searches  and  inquiries  became 
necessary,  and  were  entered  into  on  the  part  of  the 
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1 BS5.      Appellant  in  order  to  ascertain  the  grounds  on  whick 
Wmck     those  unproved  claims  were  founded;   and  that  the 
V-         Appellant's  solicitor  used    the  utmost   diligence  ti 
and  othen.  investigate  the  same. 

The  other  affidavit  read  in  support  of  the  motion 
before  the  Lord  Chancellor  was  the  affidavit  of  Mr. 
Henry  Murphy,  the  Appellant's  solicitor.  It  atated, 
among  other  things^  that  in  November  1830^  tlie  mid 
Henry  Murphy  received  instructicHis  from  the  Appet 
lant  to  procure  letters  of  administration  to  Lidy 
Araminta  Monck  and  Ann  Monck^  and  that  he  war 
not  able  to  obtain  the  same  until  the  nuH^  of 
February  1882;  that  upon  obtaining  such  administm- 
tions,  he  was  instructed  to  apply  for,  and,  after  much 
delay,  succeeded  in  obtaining  from  their  solicitor  the 
papers  and  documents  in  the  first  mentioned  cause 
belonging  to  them,  and  that,  upon  inspecting  such 
papers,  it  appeared  that  certain  claims  made  by  I^dy 
Araminta  in  her  answer,  and  specified  in  the  affidavit 
of  the  Appellant,  had  never  been  put  forward  by  her 
said  executrix.  The  affidavit  then  stated,  that  the 
reason  why  such  claims  were  not  put  fbrward,  wasf 
that  Ann  Monck  and  her  solicitor  had  not  in  their 
power  any  evidence  to  prove  the  same ;  and  that  it 
appeared  by  a  case  submitted  to  counsel  by  her  said 
solicitor,  for  the  purpose  of  preparing  proofe  in  the 
first  mentioned  cause,  that  Lady  Araminta  Monck  aad 
Ann  Monck,  were  not  prepared  with  evidence  as  to  the 
planting  of  timber,  nor  as  to  the  arrears  of  rents,  firxm 
want  of  certain  accounts  referred  to  in  the  said  case^ 
nor  as  to  the  claim  under  the  said  marriage  settlemcflt, 
from  want  of  the  original  deeds  of  April  1755  and  of 
December  1777.  The  affidavit  then  stated  that  due 
diligence  was  used  at  the  time  to  obtain  the  said  deedi^ 
and  that  a  notice  in  writing  had  been  served  on  the 
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plaintiff  in  the  first  cause,  requiring  the  production  of  18S5. 
the  said  deeds,  and  that  no  answer  had  been  returned  "uokck 
thereto,  and  that  a  fruitless  application  and  search  had  ^' 

been  made  for  the  original  accounts  on  which  the  claim  and^oi^r*. 
to  the  arrears  of  rents  was  founded.  The  affidavit 
farther  stated  that,  in  the  months  of  July  and  October 
last,  Henry  Murphy  and  the  Appellant  had  made  two 
▼isits  to  the  lands  in  the  pleadings  mentioned,  and  that 
on  such  occasion,  Henry  Murphy  had  discovered 
sufficient  evidence  to  sustain  Lady  Araminta's  claim 
for  the  planting  and  value  of  the  timber  mentioned  in 
her  answer,  and  he  had  also  discovered  the  name  of 
the  gentleman  who  had  been  conducting  clerk  and 
assistant  to  the  land  and  law  agent  of  Henry  Monck, 
and  by  his  means  obtained  access  to  the  papers  which 
had  belonged  to  the  said  testator's  agent,  amongst 
which  the  original  accounts  were  found,  and  were  then 
in  the  deponent's  possession. 

Hie  Respondents  opposed  the  motion,  and  grounded 
their  opposition  on  the  reasons  appearing  in  the 
affidavit  of  Mr.  Dobbin,  their  solicitor,  which  was 
read  by  their  counsel,  and  which  stated,  among  other 
things,  that  the  final  decrees  in  the  two  causes  were 
enrolled  in  November  1832;  that  Ann  Monck,  in  her 
answer  in  the  first  cause,  relied  on  her  claims  under 
the  marriage  settlement  of  G.  P.  Monck ;  that  Henry 
Monck  bequeathed  the  annual  sum  of  200  Z.  to  Lady 
Araminta  during  her  life,  and  also  a  legac  y  of  500  /• 
and  to  Ann  Monck  an  annuity  of  400  Z.  during,  her  life, 
upon  condition  of  her  releasing  his  estates  from  any 
charge,  claim  or  demand  that  she  might  have  thereon. 
The  affidavit  then  stated  that,  about  the  1st  day  of  July 
1819,  Ann  Monck  filed  her  charge  under  the  first 
decree  in  her  own  right,  and  as  executrix  of  Lady 
Araminta,  claiming  as  above  mentioned ;  that  the  said 
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charge  was  duly  proved,  and  the  amount  thereof,  and 
of  the  annuity  of  400  /.,  had  been  paid  from  time  to 
time  out  of  the  funds  in  the  cause,  partly  to  Ann 
Monck,  and  partly  to  the  Appellant  since  her  decease: 
that  Lady  Araminta  Monck,  by  her  last  will  bequeathed 
to  Ann  Monck  8000/.,  to  the  Appellant  1000  2.,  and 
the  residue  of  her  estate  and  effects  to  Ann  Monck, 
and  appointed  her  executrix.  The  affidavit  further 
stated,  that  the  deponent  was  altogether  unacquamted 
with  the  demands  stated  in  the  Appellant's  aflyaiit; 
that  all  the  persons  who  must  have  been  acquainted 
with  the  &ct8  relating  to  the  said  demands  weer 
dead. 

The  Lord  Chancellor ^  by  an  order  bearing  date  the 
said  31st  day  of  January  1884,  refused  the  motioDt 
with  costs. 

The  petition  of  appeal  prayed  that  that  order  be 
reversed,  or  that  the  Appellant  might  have  such  other 
relief  in  the  premises  as  to  this  House  should  seem 
meet.' 


Mr.  Wigram  and  Mr.  Lancelot  ShadweU^  for  the 
Appellant: — ^The  unproved  claims  of  Lady  Araminta 
Monck,  which  her  personal  representative  seeks  to  esta- 
blish against  the  real  estates  of  Henry  Monck,  consist^ 
first,  of  the  sum  of  300/.,  with  interest  from  the  death  of 
G.  P.  Monck,  in  1804;  secondly,  of  the  rents  and 
arrears  of  rent  that  were  due  to  him  from  those  estates 
at  the  time  of  his  death,  which  exceeded  7000  2.,  as 
appears  from  the  agent's  accounts;  and,  thirdly,  of  such 
proportion  of  the  value  of  the  timber  planted  by  hia 
on  the  estates,  as  he  himself  was  entitled  to  as  tenant 
for  life  under  the  Irish  statutes  for  encouraging  the 
planting  of  timber  trees.    To  the  first  of  these  claims 
she  was  entitled  under  the  covenant  in  her  marriage 
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settlement,  by  which  her  husband  bound  his  heirs  and 
executors  to  pay  that  sum  out  of  his  real  and  personal 
estate  immediately  after  his  death.  By  his  will  he 
exonerated  his  personal  estate  from  specialty  debts, 
and  directed  them  to  be  paid  out  of  the  real  estates, 
which  had  been  demised  for  a  term  in  trust  to  raise 
money  for  such  payments.  Henry  Monck  was  both 
heir  and  executor,  and  in  either  character  bound  by 
the  covenant,  but  he  never  paid  that  debt.  The  rent 
and  arrears  of  rent  were  expressly  bequeathed  to  Lady 
Araminta,  and  the  general  bequest  to  her  of  the 
personal  estate,  carried  her  husband's  proportion  of  the 
value  of  the  timber  planted  by  him. 

These  were  all  subsisting  charges  on  the  estates  at 
the  time  of  the  decease  of  Henry  Monck.  Those  who 
represent  him  and  his  estates,  cannot  object  that 
Lady  Araminta's  representatives  have  not  made  these 
claims  in  due  time,  for  as  he  was  both  heir  and  acting 
executor  of  his  father,  and  received  the  rents  and 
possessed  himself  of  the  personal  estate,  he  ought  fo 
have  discharged  those  liabilities.  On  his  death  in 
1815,  in  answer  to  the  bill  then  filed,  Lady  Araminta 
dktinctly  set  forth  her  claims. 

[Lord  Brougham:  This  appears  to  be  an  appeal 
motion.  I  do  not  remember  such  an  appeal  in  this 
House,  but  I  do  not  deny  our  jurisdiction.] 

The  form  is  as  your  Lordship  has  stated :  an  appeal 
motion  was  made  to  the  Lord  Chancellor  of  Ireland, 
for  leave  to  file  a  supplemental  bill  to  establish  those 
claims,  the  Master  of  the  Rolls  having  refused  to  make 
any  order  on  a  former  motion  made  before  him  partly 
for  the  same  purpose.  There  was  unquestionably  a 
valid  charge  in  respect  of  those  claims  on  the  estates 
of  Henry  Monck,  capable  of  being  enforced  at  the 
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1835.       time  of  his  death.     He  devised  the  estates  to  trusteeii 

MoN         subject  to  a  term  also  in  trust,  and  seventeen  yeus 

V.        have  elapsed  since  Lady  Araminta's  death ;  but  a  lapse 

and  others.   ^^  twenty  ycars  even  will  not  bar  equitable  claims  ii 

circumstances  not  affording  presumption  of  satisGEKN 

tion:   Pickering  v.  Lord  Stmnford  (a). 

[Lord  Brougham :  Why  limit  yourselves  to  twenty 
years  ?  There  is  no  fixed  limitation  of  time.  In  one 
case  a  lapse  of  thirty-eight  years  was  held  to  be  no  bar 
under  the  circumstances ;  in  another,  thirty-five  yean 
did  not  bar  equitable  claims;  yet  in  a  case  in  this  Uonaty 
nineteen  years  were  held  to  bar  a  claim  under  a  bond, 
though  twenty  years  constitute  the  limitation  in  cm 
of  a  bond.] 

No  objection  can  therefore  be  made  to  these  daini 
on  the  ground  of  delay.  The  period  of  twenty  yew 
was  mentioned,  because  the  lapse  of  that  period  wasaet 
up  as  a  bar  by  the  Respondents. 

Another  objection  made  to  these  claims  is,  that  Au 
Moncky  in  the  charge  filed  by  her  in  the  Master's  offieSp 
"  released  the  estates  of  Henry  Monck  from  any  odur 
charge,  claim  or  demand  whatsoever  that  she  nmj 
have  thereon,  save  and  except  the  several  claims  there- 
inbefore set  forth."  But  Ann  Monck's  chaige. 
whereby  she  elected  to  take  her  annuity  of  4001^  ■ 
preference  to  the  various  claims  which  she  had  mi 
forth,  in  her  answer  to  the  first  bill,  against  the  estalff 
of  Henry  Monck,  related  only  to  what  she  so  claimed 
in  her  own  right,  by  virtue  of  her  father's  marriage 
settlement,  and  alleged  dealings  between  him  and 
H.  Monck,  and  not  to  what  she  claimed  as  representa- 
tive of  Lady  Araminta;  and  the  claims  released  by  kr 
were  those  which  Henry  Monck  directed  by  his  «3I 
to  be  released,  which  were  her  own,  and  could  not 

(a)  2  Vcs.  juD.  873  &  581. 
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teiCT  to  these  of  Lady  Araminta.     If  the  lapde  of  time       lass. 
and  the  enrolment  of  the  decrees  be  put  out  of  the      monck 
case,  that  release  cannot  prevent  Lady  Araminta's         ^^ 
representative  from  proceeding  to  prove  these  claims,    and  othcm. 

As  to  the  enrolment,  the  terms  of  the  decree  were 
of  so  specific  a  nature  as  not  to  prevent  any  one,  who 
had  a  debt  to  prove,  from  coming  in  afterwards.  It  is 
not  unusual  to  let  creditors  go  before  the  Master  to 
iftibstantiate  claims,  after  a  long  lapse  of  time,  while 
any  part  of  the  fund  remains  in  court.  Gillespie  v. 
Alexander  (b);  Greig  v.  Somerville  (c);  Lashley  v. 
H^g  (d).  We  ask  no  more  than  was  granted  in  those 
cues;  we  had  a  valid  claim  at  the  death  of  Henry 
Monck.  These  claims  are  not  barred  by  time,  which 
id  to  be  computed  from  the  death  of  Henry  Monck, 
-who  by  his  will  must  be  taken  to  have  recognised 
tevery  debt  due  fit)m  him  or  affecting  his  estates.  The 
time  that  elapsed  before  his  death  cannot  be  taken 
to  tun  against  debts  which  he  charged  on  his  real 
estates. 

•  It  may  be  asked,  why  did  we  not  take  out  letters  of 
administration  sooner?  It  is  not  necessary  for  us  to 
account  for  the  delay,  it  is  enough  that  we  are  creditors 
vhoBe  claims  are  not  barred  by  lapse  of  time,  or 
presumption  of  satisfaction,  and  we  have  a  right  to 
proceed  to  establish  them.  But  the  delay  is  easily 
acedunted  for ;  Lady  Araminta  made  the  claim  by  her 
answer  in  1818.  Ann  Monck,  her  executrix,  in  order 
to  prove  the  claim,  should  have  this  evidence, — first,  the 
jtettlement  containing  G.  P.  Monck*s  covenant  in 
respect  of  the  300/.;  secondly,  his  will;  and  thirdly, 
pniof  that  timber  trees  had  been  planted  by  him  on  the 
fetates,  their  value,  &c.  She,  having  resided  in  Bath, 
where  Lady  Araminta  herself  had  resided  and  died, 

(fi)  3  Russ.  130.  (c)  1  Russ.  &  Myl.  338. 

(d)  n  Ves.  602. 
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1835.      was  not  in  a  situation  to  collect  all   this 
MuNCK     although  she  used  all  due  diligence  to  procure  it. 

V. 

nnd  others.  [Lord  LyndhuTst : — The  claims  here  made  were  as 
against  an  executor.  A  new  solicitor  after  a  lapse  of 
years  came  in,  and  he  claimed  for  the  representatiYe 
when  the  cause  was  wound  up.  A  reec^nition  of  such 
claims  would  lead  to  new  claims  on  every  change 
of  solicitors  in  suits,  after  all  the  proceedings  in  thaa 
were  brought  to  a  close.] 

The  House  should  look  to  the  merits  of  this  case.  It 
cannot  be  inferred  from  the  fact  of  Ann  Mon^ 
making  some  claims,  and  omitting  to  make  others  far 
want  of  proof  of  th&m,  that  she  intended  to  abandon 
those  which  she  omitted.  The  Appellant  has  onlj 
recently  obtained  possession  of  the  eyidence  necessarjr 
to  support  the  unproved  claims  of  Lady  Araminta,  and 
is  ready  to  establish  them,  if  permitted.  The  estates 
of  Henry  Monck  are  still  unsold,  and  are  amplj 
sufficient  to  satisfy  all  the  claims  on  them,  and  the 
Appellant  does  not  seek  to  disturb  in  any  manner 
the  existing  proceedings  in  the  causes.  We  hqw, 
therefore,  that  your  Lordships  will  make  an  order 
giving  him  leave  to  go  before  the  Master,  or  to  take 
such  proceedings  as  he  may  be  advised  to  take  in  p1l^ 
suance  of  the  proceedings  under  the  decree. 

Mr.  Pemherton  and  Mr.  Lowndes  for  the  Bespoa- 
dents : — Tlie  Appellant  now  asks  what  he  did  not  ak 
by  his  motion  in  the  Court  from  whose  order  k 
appeals.  Ho  does  not  now  ask  for  leave  to  file  a  np- 
plemental  bill,  but  for  leave  to  go  in  and  prove  Us 
claims  before  the  Master  under  the  decree,  which 
leave  was  refused  by  the  Master  of  the  Rolls,  and 
which  the  Appellant,  as  appears   by  bis  notice  d 
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motion,  did  not  ask  at  all  from  the  Lord  Chancellor/ 
from  whom  he  asked  leave  only  to  file  a  supplemental 
bill.  The  Master  of  the  Rolls  refused  the  motion, 
because  the  person  whom  the  Appellant  represents 
was  a  party  to  the  original  cause,  and  ought,  before 
the  hearing  of  the  cause,  to  have  produced  evidence 
of  the  claims  alleged  in  her  answer.  No  one  ever 
heard  of  a  party  in  a  cause,  applying  for  leave  to  go 
before  the  Master  under  the  decree.  The  Appellant 
now  asks  leave  to  file  a  supplemental  bill,  not  for  the 
purpose  of  reviewing  or  disturbing  the  decree,  but  to 
establish  his  claims.  It  is  not  necessary  to  obtain 
leave  of  the  Court  to  file  a  supplemental  bill. 

[Lord  Lyndhurst  to  Mr.  Wigram : — Why  did  you 
not  file  your  supplemental  bill  without  coming  to  the 
Court  for  leave,  claiming  the  benefit  of  the  decree,  and 
that  the  Court  would  stay  proceedings  on  it,  and  the 
appropriation  of  the  funds  ?] 

[Mr.  Wigram: — We  could  not  venture  to  do  so 
without  leave  of  the  Court.] 

The  Counsel  for  the  Respondents: — The  claims  of 
the  Appellant  are  as  groundless  in  substance  as  his 
appeal  is  irregular  in  form.  Lady  Araminta  Monck 
possessed  herself  of  her  husband's  personal  estate,  out 
of  which  the  300/.  and  the  price  of  the  timber  also, 
whatever  it  was,  were  payable.  Both  these  claims 
were  therefore  annulled.  They  were  in  fact  claims 
against  herself,  and  were  founded  on  a  misapprehen- 
sion. The  arrears  of  her  jointure,  and  of  the  annuity 
of  200/.  and  the  legacy  of  500/.,  were  claimed  by  her 
executrix  with  interest ;  the  Master  reported  that  she 
was  entitled  to  them,  and  these  sums  have  been  paid 
to  Ann  Monck  as  such  executrix,  or  to  the  Appellant. 
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IS35.  Ann  Monck,  in  the  charge  filed  by  her  in  the 

'77^'    '      Master's  Office,  expressly   "released   the  estate  of 

MoKCK  nil 

«*  Henry   Monck   nrom   any  other   charge,    claim,  or 

aiui  oihJrs.  demand  whatsoeyer  that  she  might  have  thereon,  sate 
and  except  the  several  claims  hereinbefore  set  fortL" 
But  it  is  suggested  that  the  present  claims  were  not 
released,  that  she  did  not  know  of  them  at  the  time. 
When  Ann  Monck  carried  in  her  claims  on  her  owi 
account  and  as  representative  of  her  mother,  under 
the  decree  in  the  first  cause,  she  and  her  solicitor  were 
perfectly  aware  of  the  various  demands  which  had 
been  set  up  by  her  mother.  Counsel  had  been  con- 
sulted as  to  the  possibility  of  maintaining  them.  It 
could  not  therefore  have  been  from  inadvertence  that 
they  were  abandoned,  nor  is  it  so  pretended  by  Hl 
Murphy's  affidavit:  it  is  of  no  importance  whether 
they  were  abandoned  on  the  ground  that  they  weie 
unfounded,  or  that  the  party  interested  did  not  think 
fit  to  be  at  the  trouble  or  expense  of  seeking  ftr 
e\idence  to  support  them,  or  that  she  chose  voluntfr* 
rily  to  release  her  brother's,  estate  from  them:  it  u 
sufficient  that  having  the  sole  legal  and  the  sole 
beneficial  interest  in  the  subject,  she  did  in  £Mt 
abandon  those  claims,  in  the  same  manner  as  she 
abandoned  all  claims  in  her  own  right  beyond  these 
arising  under  the  will  of  Henry  Mcmck. 

On  the  motion  of  the  Appellant,  no  order  conU 
be  made  that  would  have  given  him  any  right  whidi 
he  has  not  without  order,  and  the  order,  which  by  hii 
motion  he  sought  to  have  pronounced,  would,  if  it 
operated  at  all,  have  the  effect  of  altering  a  decw 
pronounced  thirteen  years  ago,  and  enrolled  upwanb 
of  eleven  years  ago,  and  not  capable  of  being  revened 
or  altered ;  and  no  reason  is  gfiven  for  the  delay  thit 
has  taken  place  in  making  the  present  claims. 
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Mr.  Wigramy  in  reply: — It  is  a  rule  that  though  the       i835. 
prayer  of  a  bill  asks  only  for  general  relief,  you  may      m^T^ 
afterwards  ask  for  any  specific  relief ;  but  your  Lord-         v, 
ships  seem  to  be  of  opinion  that  on  a  notice  of  motion  a   and  others, 
party  must  ask  specifically  for  the  relief  he  wants,  lest 
the  other  be  taken  by  surprise.     As  there  was  a  clear 
understanding  on  the  other  side  of  what  the  Appellant 
meant  to  ask,  I  apprehend  your  Lordships  will  observe 
that  there  is  no  fear  of  surprise. 

Lord  Brougham : — ^Whatever  doubts  I  may  have  of 
the  merits  of  this  case  on  the  lapse  of  time,  I  have 
none  on  the  form  of  the  proceedings,  the  course  of 
which  is  very  manifest.  There  was,  first,  a  motion 
before  the  Master  of  the  Rolls  for  leave  to  go  before 
the  Master  and  take  the  benefit  of  the  decree  in  the 
first  suit,  or,  in  the  alternative,  to  file  a  supplemental 
bill,  or  for  such  other  relief  as  the  Court  may  direct, 
which  last  words  I  consider  as  nothing  or,  at  most,  as 
mere  surplusage.  The  Master  of  the  Rolls  refused 
that  motion,  he  did  not  grant  leave  to  go  before  the 
Master  or  to  file  a  supplemental  bill,  nor  did  he  give 
the  Appellant  any  other  relief. 

The  next  thing  the  Appellant  did  was  to  go  before 
the  Lord  Chancellor,  not  with  an  appeal  motion,  which 
he  might  have  made,  to  discharge  the  order  of  the 
Master  of  the  Rolls,  which  would  be  opening  the  two 
alternatives  of  the  former  motion, — it  would  be  a  com- 
plaint that  the  Master  of  the  Rolls  had  not  given  leave 
to  go  in  to  prove  the  claims  before  the  Master  in  ordi- 
nary, or  to  file  a  supplemental  bill, — but,  instead  of  that, 
the  Appellant  made  another  and  different  application 
to  the  Lord  Chancellor.  It  was  only  "  for  leave  to 
file  a  supplemental  bill,  or  for  such  other  relief  as  the 
Court  may  direct."    That  motion  therefore  was  con- 

G  o  3 


452 


CASES  IN  THE  HOUSE  OF  LORDS 


1835. 

MONCK 

Paget 
and  others. 


fined  to  an  application  for  leave  to  file  a  Bupplemental 
bill ;  because  I  hold  it  to  be  perfectly  clear  that,  in  cue 
of  a  prayer  for  relief  appended  to  a  specific  motion  or 
intended  to  be  made  part  of  the  case,  the  notice  of 
motion  which  is  intended  to  apprise  the  opposite  par^ 
of  what  is  to  be  asked,  must  convey  to  him  something 
more  specific  than  the  general  alternative,  *^8iich 
other  relief  as  the  Court  may  direct ;"  and  that,  under 
that  prayer,  nothing  can  be  given  by  the  Court 
except  what  is  incidental  to  the  particularitjr  which 
precedes,  and  is  something  short  of  the  whole  of  that 
particularity,  or,  at  all  events,  something  guMdm 
generis.  I  hold  it,  therefore,  to  be  clear  that  under 
the  notice  of  motion  in  this  case,  before  the  Lord 
Chancellor,  it  was  not  competent  to  his  Lordship  to 
have  given  leave  to  go  in  and  prove  the  claims,  that 
not  having  been  asked  for,  but  only  leave  to  file  a  sup- 
plemental bill,  unless, — which  sometimes  happened 
before  myself  in  the  Court  of  Chancery, — the  other 
party  consents,  which  would  be  consenting  to  the 
amendment  of  the  motion  in  Court,  and  would  ha^e 
been,  in  effect,  consenting  to  the  order  asked  for,  with- 
out notice  at  all.  It  would  have  amounted  to  a 
waiving  of  the  objection  that  might  be  taken  for  want 
of  notice.  That  is  not,  however,  pretended  to  htfe 
been  done  in  this  case. 

That  is  my  opinion  on  this  notice,  which  is  onlylbr 
leave  to  file  a  supplemental  bill,  taking  it  as  if  nothi^ 
had  passed  previously  to  this  notice,  and  as  if  no  refa* 
ence  had  been  made  to  what  passed  previously.  But 
the  case  appears  still  stronger  from  the  refereDce 
which  is  made  in  the  notice  to  what  passed  at  the 
Rolls.  Coupled  with  the  confining  of  the  notice  girea 
before  the  Lord  Chancellor  to  one  of  the  alteraatiTes, 
it  was  exceedingly  calculated  to  mislead  and  to  mahc 
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it  be  believed  that,  upon  further  consideration,  the       18S5 
Appellant  had  advisedly  refrained  from  asking  both  of      ^^|^^ 
the  alternatives,  which  had  been  refused  at  the  Rolls,  v- 

and  therefore  had  confined  his  application  before  the    ^md  others. 
Ix)rd  Chancellor  to  one  of  the  alternatives. 

From  the  order  of  the  Lord  Chancellor  refusing  that 
relief,  namely,  leave  to  file  a  supplemental  bill,  this 
appeal  has  arisen :  an  appeal  against  what  ?    Not  an 
appeal  against  the  order  refusing  leave  to  go  in  and 
prove,  but  to  file  a  supplemental  bill;  that  is  the 
shape  of  the  case,  as  it  would  first  seem  to  come  before 
us;  but  observing  that  the  case  in  that  shape  was  not 
likely  to  be  successful,  and  finding  that  it  might  be 
beld  that  the  Court  of  Chancery  had  been  right  in 
refusing  leave  to  file  a  supplemental  bill,  as  contrary 
to  the  course  of  proceeding,  and  that  the  decision  of 
your  Lordships  might  be  in  affirmance  of  that  refusal 
of  leave  to  file  the  supplemental  bill,  the  Appellant 
applies  now,  for  what?     That  he  may  have  the  benefit 
of  the  suit  and  file  a  bill  of  review,  or  institute  a  new 
auit  after  the  decree  has  been  made,  which  is  a  com- 
mon case  when  a  bill  is  dismissed;  because  if  you  do 
not  get  leave  to  file  another,  you  are  met  by  the  plea 
of  that  decree,  and  therefore  the  Appellant  wishes  to 
avoid  the  difficulty  by  having  a  bill  of  review.     He 
feels  that  he  has  no  claim  with  respect  to  the  supple- 
mental bill,  that  the  Court  below  was  right  in  having 
xefused  to  give  that  unnecessary  leave — so  unneces- 
sary, that  if  this  order  was  to  be  afiirmed,  or  if  it  had 
never  been  appealed  from,  the  Appellant  might  just. as 
,well  file  such  a  bill,  and  have  made  an  application 
for  any  benefit  under  the  suit  incidental  to  the  supple- 
mental bill,  which  he  might  have  filed,  as  if  the  Court 
had  given  him  leave.     In  this  instance,  that  being  the 
case,  the  Appellant  seems  to  have  mended  his  hand, 
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and  to  have  been  minded  to  retrace  the  steps, 
he  had  taken  in  a  wrong  direction  in  Ireland,  and 
instead  of  making  the  application  here,  for  leave  to 
file  a  supplemental  bill,  he  was  minded  to  make  an 
application  such  as  that  which  he  had  made  before  the 
Master  of  the  Rolls,  but  not  before  the  Lord  Chan* 
cellor;   namely,  for  leave  to  go  in  and  prove  the 
claims.    That  appears  to  have  been  the  course  which 
the  Appellant  has  adopted  here,  but  that  is  not  a 
course  in  which  we  can  carry  him  through,  became 
the  question  before  us  is.  Has  or  has  not  the  Lord 
Chancellor  in  Ireland  well  decided  in  refusing  leave 
to  file  a  supplemental  bill  ?    And  we  are  of  <qpin]flB 
that  his  Lordship  rightly  refused  that  leave  in  the 
case  before  us.     I  do  not  wish  to  be  understood,  ii 
what  I  have  said,  as  by  any  means  encouraging  tbe 
Appellant  to  file  a  supplemental  bill ;  for  aught  I  kuoir 
it  is  the  worst  thing  he  can  do.    I  should  rather  hope 
that  the  parties  may  settle  their  differences  without  a 
suit    After  a  lapse  of  seventeen  years  from  the  deetb 
of  Lady  Araminta  Monck  it  will  not  serve  the  pnrpoM 
of  the  Appellant  to  say  that  the  delay  was  caused  bjr 
want  of  a  personal  representative.   But  who  is  the  pep 
sonal  representative?    The  Rev.  Henry  Monck,  tlie 
Appellant;  he  took  out  letters  of  administration  in 
1832 ;  he  was  of  age,  and  might  have  administered 
many  years  ago;  the  eldest  son  was  of  age  in  1777;  it 
is  very  likely  that  at  that  time  the  Appellant  also  wai 
of  mature  age.    Then  why  was  there  no  represent»» 
tive  ?    It  will  hardly  do  for  him  to  explain  the  lapse  of 
time,  by  saying  there  was  no  personal  representatifc^ 
for  he  might  have  been  personal  representative  duriag 
any  one  of  those  periods,  and   he  did  not  choose  io 
make  himself  so.     On  all  these  grounds  I  have  no 
hesitation  in  recommending  your  Lordships  to  affirm 
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the  decision  of  the  Court  below,  and  to  affirm  it  with 
coBts,  to  be  taxed. 

Lord  Lyndhurst: — I  agree  with  the  noble  and 
learned  Lord's  opinion  of  the  irregularity  of  this 
appeal  in  point  of  form,  and  I  recollect  that  Mr. 
Wigram,  in  his  opening  address,  was  extremely 
desirous  of  getting  rid  of  the  idea  that  the  decision  of 
the  Lord  Chancellor  was  a  confirmation  of  the  decision 
of  the  Master  of  the  Rolls;  because  he  thought  that  that 
might  have  some  effect  upon  your  Lordships'  decision, 
and  he  therefore  took  occasion  to  state  that  the  motiops 
stood  in  different  circumstances ;  but  the  whole  scope 
of  his  subsequent  argument  was  to  show  that  they 
were  the  same  motions,  whereas  they  were  quite 
different. 

With  respect  to  the  merits  of  the  case,  these  claims 
are  claims  in  a  general  account.  In  the  year  1802 
the  original  testator  died,  and  Henry  Monck  did  not 
die  until  the  year  1815.  There  were  thirteen  years 
therefore  in  which  Lady  Araminta  Monck  might  have 
filed  a  bill  for  a  general  account ;  she  never  thought 
proper  to  do  so,  and  therefore  it  is  not  improbable 
that  the  result  of  that  general  account  would  not  have 
been  advantageous  to  her. 

I  (Jiink,  therefore,  upon  the  whole,  that  the  decision 
of  your  Lordships  should  be  to  affirm  the  decisioQ  of 
the  Court  below,  and  to  affirm  it  with  costs  of  the 
appeal. 

The  order  of  the  Court  below  was  accordingly 
affinned,  with  costs. 
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16  March. 

J  FROM   THE   COURT   OF   CHANCERY. 

June. 

Thomas  Foster,  George  Cleeve,  and!  ^       llmdA. 
James  Baikie,  Esquires    -     -     -     -j     "" 

Sir  Charles  Cockerell,  Baronet  -     -  HespandeiiL 

Incumbrances.  A  second  incumbrancer  of  au  equitable  interest^,  by  giving 
FriorUyof        Rotice  of  his  incumbrance  to  the  trustees  in  whom  is  vested 
Security.  the  legal  estate,  obtains  priority  over  a  previoiis  incum- 

brancer who  has  not  given  such  notice. 
Where  there  is  an  appeal  against  a  decision  of  a  Couit  of 
Equity,   this   House  may  consent    to    hear   the  appeil 
argued,  but  will  not  give  judgment  till  the  decree  of  tk 
Court  has  been  duly  enrolled. 

SY  indentures  of  lease  and  release,  21st  and  23d 
February  1812,  George,  late  Duke  of  Marlboroi^ 
conveyed  estates  in  Berks,  Bucks,  Wilts  and  Herts, 
to  certain  trustees  named  in  the  said  indentures,  ia 
fee,  upon  trust  to  raise  monies  to  pay  off  annuitiei 
before  then  granted  by  the  Marquis  of  Blandfind, 
and  also,  if  they  thought  proper,  to  pay  the  specialty 
or  simple  contract  debts  of  the  Marquis.  For  these 
purposes,  the  trustees  were  empowered  to  sell  tk 
estates,  or  in  the  meantime  mortgage  them,  and  to 
re-purchase  the  annuities ;  and,  if  the  trustees  shouU 
think  proper,  but  not  otherwise,  to  pay  the  debts  of 
the  Marquis,  and  pay  any  ultimate  surplus  of  numejT 
raised  in  the  life- time  of  the  late  Duke  to  his  Grace,  and 
the  surplus  of  money  raised  after  the  late  Duke's  death 
to  the  Marquis  ;  and  it  was  declared  that  the  trustees 
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should  stand  seised  of  the  estates  unsold  in  trust  for 
the  late  Duke  for  life,  and  after  his  decease,  in  tnist 
for  the  Marquis  in  fee. 

By  indenture  of  the  13th  August  1812,  the  trusts 
were  enlarged,  and  the  trustees  were  empowered  to 
raise  money  to  pay  interest  of  debts,  at  the  time  of 
the  date  of  the  release  of  February  1812,  due  and 
owing  by  the  Marquis  of  Blandford,  and  also  the 
premiums  of  insurance  on  policies  effected  on  his  life, 
for  the  better  securing  of  such  debts.  The  trustees 
were  also  authorised  to  raise  money  upon  annuities, 
in  order  to  carry  the  objects  of  the  deed  into  effect, 
and,  subject  to  such  trusts,  to  pay  the  surplus  of 
monies  raised  in  the  life-time  of  the  late  Duke  to  him, 
and  the  surplus  of  monies  raised  after  his  decease  to 
the  Marquis.  This  deed  also  declared  the  trustees  to 
stand  seised  of  the  estates  unsold  for  the  late  Duke 
for  life,  and  after  his  decease,  in  trust  for  the  Marquis 
in  fee ;  and  it  was  declared  that  the  trustees  might 
exercise  partially  or  wholly  the  trusts  for  paying  the 
debts  of  the  Marquis,  at  their  discretion. 

By  indentures  of  the  8th,  12th  and  14th  June  1818, 
the  Marquis  granted  to  the  Appellant,  Thomas  Foster, 
an  annuity  of  447/.  ;  to  the  Appellant,  George 
Cleeve,  an  annuity  of  760  Z. ;  and  to  William  Walter, 
since  deceased,  and  now  represented  by  James  Baikie, 
an  annuity  of  776  /.  By  another  indenture  of  the 
14th  June  1813,  made  between  the  Marquis  of 
Blandford  of  the  first  part,  Thomas  Foster  of  the 
second  part,  George  Cleeve  of  the  third  part,  Wil- 
liam Walter  of  the  fourth  part,  and  Edward  Howard, 
as  trustee,  of  the  fifth  part,  sfter  reciting  the  in- 
dentures of  the  21st  and  22d  of  February,  the  13th 
of  August  1812,  and  the  grants  of  annuity  of  the 
8th,   12th  and  14th  of  June  1813,   the  Marquis 
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1835.       granted  to  Foster,  Cleeve  and  Walter,  powcn  of  ^ 
tT''    '      tress  and  entry  upon  the  estates  comprised  in  the  inden- 
aud  utbert     tuies  of  21st  and  22d  February  181 2,  for  securing  their 
CocKMRLu   annuities ;  and  he  demised  the  same  estates  to  Howard, 
as  trustee,  for  500  years,  for  better  securing  those  annui- 
ties.   The  Appellants'  annuities  were  further  secured 
by  warrants  of  attorney,  on  which  judgments  were 
entered  as  of  Michaelmas  Term,  1813,  and  dock^ 
on  the  19th  of  November  1813.     Memorials  of  the 
four  last-stated  indentures,  by  which  the  three  last- 
mentioned  annuities  were  granted,  and  of  the  warrants 
of  attorney  securing  the  same,  were  duly  enrolled  on 
the  28th  and  30th  days  of  June  1818. 

By  an  indenture,  dated  the  10th  day  of  November 
1814,  and  made  between  the  Marquis  of  Blandford 
of  the  one  part,  and  the  Respondent,  Sir  Charles 
Cockerell,  of  the  other  part,  after  reciting  the  said  in- 
dentures of  lease  and  release  of  the  21st  and  22d  Fe- 
bruary 1812,  the  Marquis  of  Blandford  conveyed,  in 
consideration  of  a  sum  of  20,000  /.,  to  the  said  Respon- 
dent, his  heirs,  &c.,  all  the  manors,  messuages,  tidies, 
hereditaments,  monies  and  premises  to  which  the 
Marquis  was  then  entitled,  under  the  trusts  of  the  said 
indenture  of  the  22d  of  February  1812,  with  thdr 
appurtenances,  and  all  his  estate  and  interest  therein, 
to  hold,  receive  and  take  the  same  to  the  use  of  the 
Respondent,  his  heirs,  &c.,  according  to  the  nature 
and  quality  thereof  respectively,  in  as  beneficial  a 
manner  as  the  M  arquis  of  Blandford  could  or  might 
have  held  and  enjoyed  the  same  if  the  said  indenture 
had  not  been  executed,  subject  to  a  proviso  for  re- 
demption therein  contained. 

The  late  Duke  of  Marlborough  departed  this  life  on 
the  30th  of  January  1817,  and  the  Marquis  of  Bland- 
ford succeeded  to  the  title.     In  March   1819,  the  Re- 
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spondent  caused  notice  in  writing  of  the  indenture 
of  the  10th  of  November  1814,  and  of  the  Respondent's 
claims  under  the  same,  to  be  given  to  the  trustees 
under  the  previous  deeds. 

The  trustees,  in  pursuance  of  the  trusts  of  the  deeds 
of  the  21st  and  22d  of  February  1812,  sold  the  manor 
of  Oakley,  in  the  county  of  Bucks,  part  of  the  estates 
comprised  in  the  indentures,  and  received  the  pur- 
chase-money thereof,  in  the  life-time  of  the  late 
Duke,  and  they  disposed  of  the  purchase-money 
under  the  trusts  vested  in  them. 

After  the  death  of  the  late  Duke,  the  trustees  sold 
the  other  estate  in  the  said  county  of  Bucks,  called 
the  Shabbington  estate,  and  also  the  estates  in  the 
counties  of  Herts  and  Wilts. 

The  White  Knights  estate,  in  the  county  of  Berks, 
was  also  contracted  to  be  sold  under  the  direction  of 
the  Court  of  Chancery ;  but  before  the  sale  was  com- 
pleted, the  estate  was  recovered  lix)m  the  trustees  by 
a  party  claiming  a  prior  title  thereto  (a). 

The  trustees  had  a  surplus  of  the  purchase-monies, 
arising  from  the  sales  of  parts  of  the  estates  in  Bucks 
and  Wilts,  and  they  invested  parts  thereof  in  Exche- 
quer-bills, which  they  deposited  in  the  hands  of  their 
bankers,  Messrs.  Coutts  &  Co. 

The  annuities  granted  to  the  Appellants  having 
become  greatly  in  arrear,  they  filed  their  bill  in  the 
Court  of  Chancery,  as  of  Michaelmas  Term,  1824, 
against  the  trustees,  the  Respondent,  and  certain  other 
persons,  whereby,  after  stating  the  grants  of  the  annui- 
ties to  them,  and  the  deeds  creating  and  securing  the 
same,  and  stating  that  the  trustees  had  sold  some 
part  of  the  estates  comprised  in  the  said  indentures  of 
21st  and  22d  of  February  1812,  in  the  life-time  of  the 
late  Duke,  and  had  sold  the  residue  thereof  subse- 

(a)  See  CockereU  v.  Cholmelet/j  ante,  Vol.i.  p.  6o. 
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1835.  quently  to  his  death,  and  that  the  trustees  had  satis* 
•;;::;:;  Bed  ^l  U.e  tr.^.  p«ceding  Ae  »!&««»««  for  fl» 
and  others  payment  of  the  surplus  of  the  trust-monies,  it  went  on 
CocxcKKLL.  to  allege,  that  after  satisfying  such  trusts,  the  clear  sin^ 
plus  of  the  trust-monies  amounted  to  a  veiy  conside- 
rable sum,  which  they  had  retained  in  their  hands;  the 
bill  therefore  prayed,  that  an  account  might  be  taken 
of  the  estates  and  hereditaments  comprised  in  the 
indentiures  of  lease  and  release  of  the  21st  and  22dof 
February  1812,  and  of  the  rents  and  purchase-monej 
thereof,  received  by  the  trustees,  or  by  any  person  by 
their  order,  or  for  their  use,  or  which,  without  their  wil- 
ful neglect  or  default,  they  might  have  received ;  and 
that  an  account  might  be  taken  of  the  sums  paid  under 
the  trusts  of  the  indentures,  and  an  account  of  what  was 
due  to  the  Appellants,  respectively,  for  the  arrears  of 
their  respective  annuities;  and  that  the  amount ol 
such  arrears  might  be  paid  to  them  respectively,  out 
of  the  monies  which,  upon  the  taking  of  the  account, 
should  be  found  due  from  the  trustees,  and  that  a 
sufficient  part  of  the  trust-monies  might  be  set  apart 
to  meet  the  future  payments  of  the  annuities. 

The  defendants  put  in  their  answer,  and  the  Be- 
spondent  specially  stated,  in  his  answer,  his  claims 
under  the  indenture  of  the  10th  of  November  1814, 
and  the  notice  of  such  claims  given  to  the  trustees  in 
March  1819,  and  his  ignorance  of  the  agreements  of 
the  8th,  12th  and  14th  of  June  1813,  or  of  those 
annuities  or  any  others  being  secured  upon  the  estates 
comprised  in  the  indentures  of  1812. 

The  cause  was  heard  before  the  Master  of  the  Rolls  m 
the  18th  of  February  1830,  and  by  the  decree  made  br 
his  Honor,  bearing  date  upon  that  day,  it  was  referred 
to  the  Master  to  take  the  accounts  prayed  by  the 
Bill,  and  also  to  take  an  account  of  what  was  doe 
for  principal  money  on  the  several  charges  on  the 
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estates  comprised  in  the  said  indentures,  distinguish- 
ing what  was  due  on  each ;  and  to  inquire  as  to  the 
dates  of  the  several  and  respective  charges  and  incum- 
brances, and  the  sums  for  which  the  same  were  given, 
and  the  particular  premises  subject  thereto  respec- 
tively, and  the  priorities  of  the  respective  charges 
with  regard  to  each  other ;  and  further  directions  were 
reserved. 

The  Master,  by  his  general  report,  dated  on  the 
24th  of  December  1832,  after  stating  the  accounts, 
and  the  notice  of  the  Respondent's  incumbrances 
given  by  the  Respondent  to  the  trustees,  found  that 
the  Appellants  were  entitled  to  a  priority  of  claim 
over  the  Respondent,  in  respect  of  the  annuities  secured 
on  the  estates  comprised  in  the  deed  of  February  1 81 2. 

The  Respondent  took  exceptions  to  this  report,  and 
on  argument  before  the  Master  of  the  Rolls  (&),  his 
Honor  held  that,  by  reason  of  the  notice  given  to  the 
trustees,  the  Respondent  was  entitled  to  a  priority 
over  the  Appellants  in  respect  of  the  rights  secured 
to  him  by  the  indenture  of  the  10th  of  November  1814; 
he  therefore  made  an  order  allowing  the  exception. 

The  present  was  an  appeal  against  that  order. 

Mr.  Tresloveojid  Mr.  Tinney  for  the  Appellants : — 
The  equities  of  the  parties  here  are  equal,  and  there  is 
no  ground  on  which  the  Respondent  can  claim  a 
priority  over  the  previous  incumbrancers.  It  is  clear 
that  the  Respondent,  having  made  no  inquiry  for  in- 
cumbrances of  the  trustees  before  he  took  the  security, 
and  having  given  no  notice  of  that  security  until 
nearly  five  years  after  its  date,  could  not  have 
sustained  any  injury  by  the  omission  of  the  Appel- 
lants to  give  earlier  notice  to  the  trustees  of  the 
security  which  they  possessed.    Their  omission  there- 

(6)  1  Myl.  &  Keen,  297. 
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1835.      fore  does  not  give  him  any  title  to  priority  in  eqni^/ 
FosxIr     '^^*  brings  back  the  question  of  priority  to  that  of 
and  others    the   date  of  the  instruments,  and  then  the  case  ii 
CocKBjtELu  clearly  in  favour  of  the  Appellants.     The  priority  of 
date  here  gives  priority  of  right.     It  was  held  to  d^ 
so  in  SmaU  v.  Oudley  (c),  which  was  a  case  of  «i 
assignment  of  part  of  a  stock  in  trade   in  &voiir  of 
a  particular  creditor,  that  assignment    being  oniy ^ 
made  on  the  day  before  the  party  committed  «i 
act  of  bankruptcy ;  and  the  mere  want  of  notice  htt- 
been  distinctly  decided   not  to  affect  the  rights  of 
an  incumbrancer  prior  in  point  of  time.     In  TW- 
viUe  V.  Naish  (d).  Lord  Chancellor  Talbot  held  tiriti 
where  the  thing  assigned  is  only  a  choae  in  actkn,' 
though  the  assignment  be  without  notice,  yet  as  m 
legal  estate  passes,  the  first  assignment  has  prionlf . 
over  odiers.    The  principle  to  be  deduced  from  aD 
the  cases  where  a  second  has  been  allowed  to  take 
priority  over  a  first  incumbrancer,  amounts  to  tfakk 
that  he  shall  do  so  only  where  there  is  such  negUgeose 
on  the  part  of  the  first  incumbrancer  as  amounts  to  t 
fraud,  Evans  v.  Bicknell  (e),  Jones  v.  Gibbons  (f)f 
Cooper  V.  Fynmore  {g\  or  such  as  brings  the  other 
party   into   grievous  difficulties. — [Lord  Lyndheni 
(Lord  Chancellor) :   Does  not  the  omission   to  givt 
notice  in  such  cases,  always  enable  a  party  to  conuoit 
a  fraud  ?] — It  may  or  may  not  do  so,  but  the  bare 
possibility  that  such  a  consequence  may  arise  from  tlie 
omission  to  give  notice,  will  not  of  itself  defisat  tlie 
right  of  a  first  incumbrancer ;  nor  will  the  earlier 
notice  of  a    second   incumbrancer  have   that  eftot 
unless  there  has  been  a  culpable  negligence  on  Ae 
part  of  the  first ;  there  has  been  no  such  negligcsoe 

(0  3  P.  Wms.  427.  (/)  9  Ves,  407. 

{d)  3  P.  Wms.  306.  (g)  3  Rii3«.  60. 
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]iere,  and  as  the  Respondent  took  the  security  without       is 35. 
making  any  inquiry,  it  is  clear  that  if  the  Appellant      Foster 
had  given  notice,  the  JRespondent  would  not  have  been     and  ot*>e" 
in  any  better  situation  on  that  account,  for  he  did  not    cotKERSLt. 
take  the  trouble  to  ask  whether  any  previous  incum- 
Inrance  existed.     The  case  of  Ryall  v.  Rowks  {h\ 
will  of  course  be  relied  on  by  the  other  side.     That 
was  a  case  in  bankruptcy,  and  the  expressions  used  in 
some  of  the  judgments  there  are  too  general.     The 
reports  of  Mr.  Justice  Burnett's  judgment  in  Vesey  and 
in  Atkins,  are  different  from  that  which  was  left  by  that 
learned  Judge  himself,  and  which  is  to  be  found  in 

,  lincoln's-Iun  Library  (i).  That  report  makes  Mr. 
Justice  Burnett  say,  "  Having  considered  the  case  of 
mortgagees  of  goods,  I  shall  next  consider  the  case  of 
alignments  of  a  share  in  trade  which  consists  partly 
of  things  in  action  and  partly  of  things  in  possession ; 
and  I  shall  first  consider  the  three  mortgages  of  a 
seventh  share  of  the  bankrupt's  moiety  in  trade,  to 
three  strangers,"  (for  in  Ryall  v.  RowleSj  there  were 
several  mortgagees  of  the  stock  in  trade,  untensils, 
debts  and  profits) ;  *^  and  then  I  shall  consider  his 
aiBignment  of  the  whole  moiety  to  one  in  trust  for  his 

•  partner.  But  before  I  go  into  the  consideration  of 
this  matter,  I  beg  leave  shortly  to  consider  the  case 
of  a  mere  chose  in  action,  and  the  simplest  is,  that  of 
a  bond  which  is  not  assignable  at  law,  but  which  is 
certainly  assignable  in  equity.  And  why?  but  be- 
cause the  assignor  can  furnish  his  assignee  with  the 
means  of  reducing  it  into  possession  by  giving  him 
authority  to  sue  in  his  name,  and  putting  the  bond 
into  his  hands  to  prove  the  debt.  Why,  therefore,  is 
not  the  delivery  of  these  means  of  reducing  a  chose  in 

(A)  1  Ves.  sen.  348 ;  S.  C.  1  Atk.  165. 
(i)  Hiirs  Collection,  1 1  B.  fol.  315. 
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1835.      action  into  possession,  as  requisite  upon  such  an  assign- 
'    '         ment,  as  the  delivery  of  the  thing  on  the  conveyance 
and  others    of  a  thing  in  possession  ?" — [Lord  Lyndhurst  (Lord 
CocEMBLL.  Chancellor) :  So  far  that  corresponds  exactly  with  the 
report.] — It  does,  but  we  now  come  to  another  part 
**  Suppose  then,  a  trader  assigns  over  a  bond  debt,  and 
the  assignee  permits  the  assignor  to  continue  in  po^ 
session  of  the  bond,  why  is  not  this  within  the  words 
and  intent  of  the  statute  ?    The  assignment  is  a  con- 
veyance of  it  in  equity."    That  is  what  the  Appel- 
lants contend  in  the  present  case. 

The  assignment  is  a  complete  conveyance,  and  the 
right  of  the  assignee  is  perfect  as  against  another 
incumbrancer,  though,  as  in  Ryall  v.  Howies,  it  may 
not  be  perfect  as  against  the  assignees  of  a  bankrupt. 
Again,  Mr.  Justice  Burnett  said,  ''  A  share  in  trade 
may  be  a  chose  in  action,  which  can  only  pass  by  as- 
signment, as  was  the  case  inSnuilly.  OtuHej/j  2P.Wms. 
427,  which  was  held  good,  though  made  but  the  day 
before  the  assignor  became  bankrupt.     But  that  was 
the  assignment  of  a  share  in  another  man*s  trade, 
which  the  assignor  himself  was.  not  in  possession  of, 
consequently  could  deliver  no  possession  of,  nor  could 
continue  in  possession  after  assignment."    This  latter 
distinction  applies  precisely  to  the  present  case.     The 
right  assigned  to  the  Appellants  was  a  bare  right,  not 
a  thing  in  possession ;  the  assignor  was  not  in  pos- 
session of  it  himself,  and  consequently  could  neither, 
in  the  words  of  Mr.  Justice  Burnett,  continue  ia 
possession  of  it,  nor  deliver  possession  to  another 
person*    So  far,  therefore,  as  that  case  touches  the 
present,  it  is  in  favour  of  the  Appellants,  but  is  a  case 
depending  altogether  on  the  statutes  of  bankruptcy, 
and  is  not  therefore  a  direct  authority  on  the  point. 
After  that  case  there  was  no  other  on  the  same  point 
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till  the  case  of  Wright  v.  Lord  Dorchester  occurred 
before  Lord  Eldon.  That  case  was  never  deemed  im- 
portant enough  to  find  its  way  into  the  reports.  It  is 
first  mentioned  in  ailment  in  Loveridge  v.  Cooper  (A), 
and  is  commented  on  in  the  judgment  in  that  case. 
Wright  v.  Lord  Dorchester  was  there  treated  as  a  case 
of  little  authority,  and  in  fieu^t  it  was  not  more  than 
a  conditional  decision  of  the  cause ;  for  after  dissolving 
the  injunction  to  restrain  payment  of  some  money, 
Lord  Eldon  required  the  party  in  whose  favour  he  had 
done  so  to  give  bond  to  return  the  money,  in  case  the 
d^ree  should  finally  be  made  against  him.  The  next 
6eae  is  that  of  Cooper  v.  Fynmore  (/).  There  it  was 
distinctly  laid  down,  that  in  order  to  deprive  the 
filnit  incumbrancer  of  his  priority,  it  was  necessary 
lixat  there  should  be  such  laches  as  in  a  court  of  equity 
amounted  to  fraud,  and  that  mere  neglect  of  notice 
iras  not  sufficient  to  postpone  him.  That  case  was 
decided  in  1814,  and  then  came  the  cases  oi  Dearie 
•#♦  Sail  (m) J  and  Loveridge  v.  Cooper  (n).  In  the  latter 
of  these  cases  Lord  Lyndhurst  said  (o),  "  Where  per- 
adiial  prc^rty  is  assigned,  delivery  is  necessary  to 
cmnplete  the  transaction,  not  as  between  the  vendor 
sad  the  vendee,  but  as  to  third  persons,  in  order  that 
they  may  not  be  deceived  by  apparent  possession  and 
cMniership  remaining  in  a  person  who  in  fact  is  not 
the  owner.  This  doctrine  is  not  confined  to  chattels 
ia  possession,  but  extends  to  choses  in  action,  bonds, 
he ;  in  R^all  v.  Rowles  it  is  expressly  applied  to  bonds, 
simple  contract  debts,  and  other  choses  in  action. 
It  is  true  that  Myall  v.  Rowles  was  a  case  in  bank- 
mptcy,  but  the  Lord  Chancellor  called  to  his  assist- 
ance Lord  Chief  Justice  Lee,  Lord  Chief  Baron  Parker, 

(il)  3  Rust.  49  n.  (0  Id-  ^o.  (m)  Id.  i. 

(«)  Id.  30.  (a)  Id.  58. 
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18S5.  and  Mr.  Justice  Burnett,  so  that  the  principle  oa 
Foster  ^^ich  the  Court  there  acted  must  be  considered  as 
and  others  having  received  most  authoritative  sanction.  These 
CocKBRBLL.  cmiueut  individuals,  and  particularly  the  Lord  Chief 
Baron  and  Mr.  Justice  Burnett,  did  not,  in  the  view 
which  they  took  of  the  question  before  them^  confine 
themselves  to  the  case  of  bankruptcy,  but  stated 
grounds  of  judgment  which  are  of  general  applica- 
tion.'* His  Lordship  then  went  on  to  observe  on  wbat 
was  said  by  Chief  Baron  Parker  as  to  notice ;  but  it 
is  remarkable  that  nothing  is  said  in  that  case  by  Mr. 
Justice  Burnett  on  that  subject.  The  observations  of 
the  Chief  Baron,  therefore,  must  have  been  imcaDed 
for  by  the  argument  or  the  case,  and  cannot  have 
great  weight  attached  to  them.  The  authoritieii 
therefore,  only  go  to  this  extent,  that  the  negligeoee 
to  give  a  second  incumbrancer  priority,  must  be  sudk 
as  to  enable  one  party  to  commit  a  fraud  or  to  bring 
another  into  grievous  difficulties. — [Lord  Lyd' 
hurst :  If  there  is  not  notice  duly  given,  a  man  ^rooM 
be  enabled  to  commit  a  fraud.  If  the  first  partv  gave 
notice,  the  second  would  be  on  his  guard,  and  the  mis- 
chief now  arising  would  be  prevented.] — But  meie 
negligence  is  not  tantamount  to  actual  mischief.  Al 
the  generality  of  expression  in  Ryall  v.  RawleSj  re£snel 
to  by  Lord  Lyndhurst,  in  Loveridge  v.  Cooper ^  is  not 
sufficient  to  carry  the  doctrine  in  that  case  to  such  u 
extent.  The  subsequent  incumbrancer,  in  order  h 
set  aside  the  priority  of  date,  and  obtain  for  himself 
a  priority  of  equity,  i^ust  do  more  than  give  notiee; 
he  must  get  in  the  legal  estate.  Stanhope  v.  Vemeg  {f^ 
That  doctrine  was  distinctly  laid  down  in  Brace  r. 
The  Duchess  of  Marlborough  (y),  where  it  is  said,  "If 

(p)  2  Eden,  8i ;  Co.  Litt.  390;  Butler's  note,  S49. 
(y)  2  P.  Wras.  491. 
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a  third  mortgagee  buys  in  the  first  mortgage,  though       18.35. 
it  be  pending  a  bill  brought  by  the  second  mortgagee      ^T      ' 
to  redeem  the  first,  yet  the  third  mortgagee  having    and  others 
obtained  the  first  mortgage,  and  got  the  law  on  his   cockereli 
side,  and  equal  equity,  he  shall  thereby  squeeze  out 
the  second  mortgage ;  and  this  the  Lord  Chief  Justice 
Hale  called  a  plank  gained  by  the  third  mortgagee,  or 
tabula  in  naufragio.^'  In  Willouqhhy  v.  WilUmghby  (r)> 
Lord  Hardwicke  refers  to  the  doctrine  of  Lord  Cowper 
in  Wilker  v.  Bodington  {$)  j  where  it  was  held  that 
where  a  man  is  a  purchaser  for  a  valuable  considera- 
tion without  notice,  he  shall  not  be  annoyed  in  equity, 
not  only  where  he  has  a  prior  legal  estate,  but  where 
he  has  a  better  right  to  call  for  that  legal  estate  than 
his  adversary ;  and  adopting  that  doctrine,  he  says, 
that  *'  the  legal  estate  must  be  so  standing  out,  as  that 
the  puisne  incumbrancer  has  not  acquired  the  better 
or  preferable  right  to  call  for  that  legal  estate."     It  is 
clear  that  he  cannot  acquire  such  right  by  mere  notice 
to  the  holders  of  the  legal  estate  that  he  is  an  incum- 
brancer.    This  rule  was  fully  adopted  by  Lord  Eldon, 
in  Maundrell  v.  Maundrell  {t\  where  he  said,  "  With 
respect  to  mortgagees  and  incumbrancers,  if  they  do 
not  get  in  the  term  in  some  sense,  either  by  taking  an 
assignment  or  making  the  trustee  a  party  to  the  instru- 
ment, or  taking  possession  of  the  deed  creating  the 
term,   that  term  cannot  be  used  to  protect  them." 
Nothing  of  that  sort  was  done  here,  and  the  only 
priority  between  the  parties  is,  that  of  the  date  of  their 
incumbrances.      In  Frere  v.  Moore  (w)  the  plaintifi" 
became  the  mortgagee  of  a  prebend,  the  legal  estate 
in  such  prebend  being  in  a  trustee,  and  in  the  mort- 
gage the  trustee  covenanted  to  stand  possessed,  subject 


(r)  1  T.  R.  768. 
(*)  a  Vera.  599. 
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1 835.      ,  to  a  prior  mortgagei  for  securing  to  the  plaintiff  pay- 
^^     ment  of  the  sum  there  stated,  and  subject  thereto  to  the 

find  others    use  of  such  pcrsous  as  the  mortgagor  should  appoint. 

CpcKSEELL.  The  mortgagor  afterwards  appointed  the  trustee  to 
stand  possessed  for  other  persons.  The  second  mort- 
gagee had  notice  of  the  first  mortgage.  None  of  the 
mor^gees  got  in  the  legal  estate.  It  was  held,  that 
as  they  had  all  equal  equities,  the  incumbrances  were 
available  only  according  to  the  priorities  of  their 
several  dates,  and  that  the  covenant  as  to  the  first 
mortgagee  to  stand  possessed  could  not  be  held  equi- 
valent to  an  assignment,  or  to  a  getting  in  of  the 
legal  estate,  which,  however,  either  of  the  mortgagees 
Plight  have  done,  and  thus  obtained  a  priority.  In 
this  state  the  law  remained  till  the  decision  of  the  case 
of  Cooper  V.  Fynmore  (x\  .by  which  the  matter  was 
far  the  first  time  definitively  settled.  Now  that  case 
expressly  decided  that  mere  neglect  of  notice  was  not 
sufficient  to  postpone  a  prior  incumbrancer,  but  that  to 
produce  that  effect,  there  must  be  such  laches  as 
would  amount  to  fraud. — [Lord  Lyndkurst :  The  cases 
of  Dearie  v.  Hall  and  Cooper  v.  Fynmore  are  cer- 
tainly at  variance  with  each  other,  for  the  inquiry 
as  to  prior  incumbrances  was  made  in  both  of  those 
cases ;  one  of  them,  therefore,  must  be  taken  as  over- 
ruling the  other.] — Not  precisely  so,  for  in  JDearlev. Hall 
Sir  T.  Plumer  will  be  found  throughout  relying  upon 
the  delay  in  the  two  first  incumbrancers  to  give  notice 
to  the  trustees  as  having  occasioned  a  great  practical 
mischief  to  Hall,  who  had  used  every  possible  means 
to  acquire  a  full  knowledge  of  the  property  and  the 
title  to  it  (y)  ;  that  case  therefore,  in  substance,  sup- 
ports the  doctrine  now  contended  for.  No  such  objec- 
tion arises  here,  and  the  delay  of  the  Respondent  has 

(«)  3  Rubs.  6o.  (y)  Id.  15, 
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been  as  great,  and  as  likely  to  produce  mischief,  as  that 
of  which  the  Appellants  are  accused.  There  are  four 
modes  by  which  the  assignee  of  an  interest  of  this 
kind  can  completely  protect  himself;  first,  by  getting 
in  the  legal  estate  for  himself;  secondly,  by  procur- 
ing an  express  declaration  of  the  trustee  that  he  holds 
as  trustee  for  the  assignee ;  thirdly,  by  making  the 
trustee  a  party  to  the  deed  of  assignment;  and 
fourthly,  by  getting  possession  of  the  deed  itself, 
and  so  defeating  the  purchaser  at  law  or  getting 
an  advantage  from  him  of  which  equity  will  not 
then  deprive  the  assignee. — [Lord  Lyndhursti  Sup- 
pose the  party  signs  a  bond,  and  the  assignee  pro- 
cures it  to  be  delivered ;  will  he,  from  holding  the 
bond,  be  entitled  to  priority?] — He  will. — [Lord 
Xdyndhurst :  And  is  hot  a  notice  the  same  thing  in 
effect?]— It  is  not;  Wilker  v.  Bodington(z).  There 
must  be  something  beyond  the-  mere  custody  of  the 
deeds  to  give  a  subsequent  incumbrancer  an  advan- 
tage over  one  prior  in  date.  In  Stanhope  v.  Lard- 
Vemey(a),  that  rule  was  acted  on.  Lord  Chan- 
cellor Northington  there  said,  **  I  am  of  opinion  that 
I  cannot,  consistently  with  the  rules  and  maxims  of 
this  Court,  or  without  taking  lands  ex  commerciOf 
relieve  the  plaintiffs,  for  no  man  can  purchase  lands 
but  by  advice  of  counsel,  and  if  you  cannot  safely 
purchase  with  the  legal  estate,  counsel  cannot  advise 
you,  and  you  cannot  purchase  at  all."  He  therefore 
iield,  that  not  the  custody  of  deeds  alone,  but  the 
custody  of  deeds  creating  a  term,  accompanied  by  a 
declaration  of  the  trust  of  it  in  favour  of  a  second 
incumbrancer,  without  notice  of  the  prior  mortgage, 
gave  him  an  advantage  over  the  prior  incumbrancer, 

(»)  a  Vem.  599. 

(a)  2  Eden,  81 ;  Co.  LitL  ago  b.  (note  J49)  sect.  xv. 
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1855.  of  which  a  court  of  equity  would  not  deprive  him. 
There  he  required  the  two  circumstances  to  be  united 
in  one  person  in  order  to  give  this  advantage.  In  the 
case  of  an  equitable  interest  in  land,  the  date  of  the 
security  decides  the  question  of  priority,  except  there 
be  fraud  in  the  transaction,  Beckett  v.  Cardley  {h). 
This  decision  of  Lord  Thurlow  has  been  repeatedly 
mentioned  with  great  respect  by  Lord  Eldon  (c).  All 
the  cases,  therefore,  show  that  to  defeat  the  priority  of 
date  in  equitable  incumbrances,  there  must  on  the  one 
side  be  fraud  or  on  the  other  a  possession  of  the  legal 
estate.  To  act  upon  a  different  rule,  and  to  allow,  on 
the  mere  ground  of  notice,  a  superiority  to  a  subse- 
quent equitable  incumbrancer,  where  the  law  would 
not. give  him  any  superiority  of  legal  rights,  would  be 
to  destroy  the  settled  practice  of  the  courts,  and  to 
introduce  a  new  course  of  proceeding,  in  contradicticm 
to  all  the  authorities.  There  is  no  pretence  for  charging 
fraud  here  as  against  the  Appellants,  nor  is  there  any 
ground  for  saying  that  the  Respondent  obtained 
possession  of  the  legal  estate,  and  so  entitled  him- 
self to  a  priority  over  a  more  early  incumbrancer. 

Mr.  Pemberton  and  Mr.  Cockerell  for  the  Respon- 
dent : — It  is  unnecessary  to  go  into  any  consideration 
of  the  cases  previous  to  those  of  Dearie  v.  Hall, 
and  Loveridge  v.  Cooper^  for  in  them  the  law  was 
fully  considered  and  settled.  The  principles  adopted 
in  those  cases  must  be  acted  upon  in  the  present.  It  is 
not  denied  that  the  general  rule  in  equity  is,  that  he 
who  is  first  in  time  is  first  in  equity.  The  argument 
on  the  other  side  proceeds  altogether  on  the  pre* 

(h)  1  Bro.  Ch.  Cas.  353. 

(c)  £x  parte  Cauthome^  1  Giyn  &  J.  243;  Evans  v.  BickneU^ 

Yes.  192 ;  and  Martinez  v.  Cooper^  2  Russ.  214. 
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sumption,  that  there  is  an  analogy  between  real  estate       1835. 
and  a  chose  in  action.     That  argument  is  completely      Foster 
destroyed  by  the  authority  of  Ryallv.  Bowles.    A     and  others 
chose  in  action  cannot  pass  by  assignment,  which    Cockerblu 
gives  no  right  in  rem  till,  by  notice  to  the  trustees, 
the  validity  of  that  assignment  is  perfected,  or  till 
delivery  has  been  made.     Taking  that  to  be  the  rule, 
who  had  the   first  perfect  title  in  this  case?    The 
Respondent;  for  it  was  he  that  first  gave  notice  to 
the  trustee.     The  rule  as  to  priority  is,  in  fact,  there- 
fore in  his  favour.     There  is  no  ground  of  merit  on 
ivhich  one  party  is  preferred  to  another  ;  he  does  that 
iwrhich  is  necessary  to  perfect  his  own  title,  and  to  pre- 
Tent  any  fraud  towards  those  who  may  come  after  him. 
The  Respondent  is  said  to  have  been  guilty  of  laches. 
That  accusation  more  properly  applies  to  the  Appel- 
lants, who  did  not  give  any  notice  to  the  trustees  till 
after  it  had  been  given  by  the  Respondent ;  and  the 
latter  gave  it  as  soon  as  it  was  found  that  there  was 
any  person   in   whose  hands  the  money   could  be 
attached.     The  Respondent  here  has  not  only  the 
authority  of  Sir  T.  Plumer,  in  Dearie  v.  Hallj  and 
Jjoveridge  v.   Cooper,  and  that  of  Lord  Lyndhurst, 
who  confirmed  the  decision  in  those  cases,  but  that  of 
the  Court  of  Exchequer,  in  Hulton  v.  Sandys  (d).     In 
that  case  an  annuity  was  secured  by  a  charge  on 
certain  stocks  standing  in  the  name  of  trustees,   and 
on  an  assignment  of  the  dividends  of  the  stock,  but 
the  grantee  omitted  to  give  notice  to  the  trustees; 
the  grantee  of  an  annuity  subsequently  created  was 
in  consequence  preferred  to  him.     Nothing  was  said 
in  that  case  of  anything  except  the  want  of  notice, 
it  being  distinctly  held,  that  notice  to  the  trustees  was 

(d)  1  YouDge,  6o2. 
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1835.  necessary  to  perfect  the  title  of  the  assignee  of  a 
tP^  '  chose  in  action.  That  case  alone,  therefore,  is  decisive 
andotben  of  the  question. — [Lord  Lyndkurst:  In  the  case  in 
CocKEEELL.  ^^^  Exchcqucr  this  point  was  merely  mentioned; 
it  was  not  argued.]  —  It  was  merely  mentioned^ 
and  the  parties  at  once  acquiesced  in  it,  which  is  a 
strong  confirmation  of  the  opinion  of  the  profession  as 
to  its  correctness.  The  rule  clearly  is,  that  they  who 
first  give  notice  are  first  in  point  of  time,  and,  therefore, 
have  priority  in  equity.  There  have  been  several 
recent  cases  in  which  the  doctrine  in  Dearie  v.  HaB 
and  Loveridge  v.  Cooper  has  been  recognised,  hi 
JVilliams  v.  Thorpe  (e)  it  was  held  that  the  ass^- 
ment  of  a  policy  of  insurance  on  a  life  would  not  take 
it  out  of  the  order  and  disposition  of  the  assignor,  if 
no  notice  of  the  assignment  was  given  to  the  insurers ; 
and  in  Exparte  Colvill(f)  it  was  decided  that  an  assign- 
ment of  a  policy  without  notice  to  the  ofiice  would 
not  prevent  the  operation  of  the  clause  of  reputed 
ownership ;  and  it  has  been  held  that  the  payment  of 
the  annual  premium  by  the  agent  of  the  assignee,  who 
in  the  course  of  conversation  with  one  of  the  clerks  in 
the  office  told  him  that  the  policy  had  been  assigned, 
did  not  amount  to  notice.  It  is  clear,  therefore,  not 
merely  that  notice  is  required,  but  that  the  notice 
should  be  distinct  and  unequivocal.  Again,  in  Greeih 
ing  V.  Beckford  (gr),  A.  was  entitled  to  a  reversionaij 
interest  in  a  fund  in  court,  and  assigned  it  first  to 

B.  and  afterwards  to  C.    An  order  was  obtained  bj 

C.  and  entered  at  the  Accountant-general's  Office^ 
directing  that  the  fund  should  not  be  transferred 
without  notice  to  him,  and  it  was  held  that  this  gave 
him  a  priority  over  B.,  who  had  not  taken  similar 
precautions.    The  principle,  therefore,  on  which  the 

(e)  2  Sim.  357.  (/)  Mont  iio.  (g)  5  Sim.  195. 
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courts  have   hitherto   acted  is  clear,  and  this  case       1835. 
has  been  decided  in  the  court  below  upon  that  prin-     ^FMriT 
ciple.    There  is  no  question  as  to  comparative  neg-    aod  others 
ligence ;  the  party  who  omits  to  give  notice,  omits  to    Cocebrblu 
complete  his  title ;  when  he  gives  notice,  he  makes 
his  title  complete,  and  the  person  whose  title  is  first 
complete,  is  the  person  to  be  considered  as  the  prior 
incumbrancer.    This  is,  and  always  has  been,   the 
acknowledged  doctrine  of  courts  of  equity,  and  their 
decisions  have  always  proceeded  on  this  principle. 
Unless  this  appeal  is  dismissed,  the  regular  course 
of  decisions  will  be  quite  altered,  and  a  new  rule, 
dangerous  in  itself  and  inconvenient  to  all  parties^  * 
will  be  introduced. 

Mr.  Treslovcj  in  reply: — ^The  argument  on  the 
other  side  is  put  on  the  single  point,  that  to  perfect 
the  assignment  of  a  chose  in  action  notice  is  necessary. 
But  that  is  not  warranted  by  any  direct  authority. 
The  case  of  Ryall  v.  Rowles  does  not  go  to  that  extent, 
and  large  as  may  be  the  expressions  of  some  of  the 
Judges  there,  or  of  Sir  T.  Pliuner,  in  Dearie  v.  Hall^ 
and  Loveridge  v.  Cooper y  they  do  not  establish  such  a 
doctrine.  Ryail  v.  Rowles  can  only  properly  be  applied 
to  a  case  of  bankruptcy.  What  the  Respondent  has 
done  here  may  give  him  a  better  title,  as  against  an 
incumbrancer  subsequent  to  himself,  but  can  give  him 
no  priority  as  against  an  incumbrance  of  an  earlier  date. 
That  was  the  view  which  even  the  Master  of  the  Rolls 
took  of  the  present  case  when  it  was  before  him.  He 
said  (A),  "  A  better  equity  is,  where  a  second  incum- 
brancer, without  notice,  takes  a  protection  against  a 
subsequent  incumbrancer,  which  the  prior  incum- 
brancer has  neglected  to  take :  thus  a  declaration  of 

(A)  1  M7I.  &  K.  306. 
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1 835.  trust  of  ati  outstanding  term,  accompanied  by  delivery 
Foster  ^^  *^^  deeds  creating  and  continuing  the  tenn,  gives  a 
and  others  better  equity  than  a  mere  declaration  of  trust  to  a 
CocKERELL.  prfoF  incumbnmcer/'  That  shows  that  if  giving  no- 
tice is  like  taking  possession,  it  is  a  taking  of  possessum 
against  a  subsequent,  not  a  prior  incumbrancer.  The 
judgment  of  the  Master  of  the  Bolls  in  this  case  iras^ 
therefore,  founded  on  the  analogy  between  an  assign- 
ment of  an  interest  like  this  and  an  assignment  of  real 
property ;  yet  the  argument  on  the  other  side  proceeds 
altogether  on  the  denial  of  such  an  analogy.  The 
doctrine  now  contended  for,  that  a  title  under  an 
equitable  assignment  cannot  be  perfect  without  notice, 
was  not  that  of  Sir  T.  Jekyll,  of  Lord  Hardwicke,  or 
of  Lord  Eldon,  and  ought  not  to  be  now,  for  the  fint 
time,  introduced  into  the  law  by  the  decision  of  this 
House. 

Lord  Lyndhurst  inquired  if  the  decree  of  the  Court 
below  was  enrolled. 

The  solicitor  for  the  Appellants  answered  that  it 
was  not. 

The  cases  of  Barton  v.  JBateman  {%),  and  Conyng- 
ham  V.  Conyngham  (A),  were  referred  to,  in  both  of 
which  it  was  said  that  no  appeal  would  lie  to  the 
Lords  till  the  decree  had  been  enrolled  (/). 

Lord  Lyndhurst  (Chancellor)  : — ^We  will  pronounce 
judgment  when  the  decree  has  been  enrolled. 


June  22.         Lord  Lyndhurst  J  in  moving  for  judgment,  said  :— 
This  is  a  case  which  was  argued  some  time  since,  and 

(i)  3  Bro.  P.  C.  275.  (k)  Ambl.  91.     S.  C.  Dick.  145. 

if)  But  see  Moore  v.  Blakcy  4  Dow.  239,  where  after  argmneat 
before  Lords  Eldon  and  Redesdale,  '*  it  appeared  that  the  decree 
below  had  not  been  made  up,  and  the  judgment  was  delajed  till  the 
defect  should  be  rectified." 
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on  which  your  Lordships  had  pretty  well  made  up 
your  minds  at  the  time  of  the  argument.  It  appeared, 
however,  that  the  decree  of  the  Court  below  had  not 
been  enrolled,  and  judgment  was  therefore  postponed. 
The  parties  have  since  enrolled  the  decree,  and  the  cause 
is  now  in  such  a  situation  that  your  Lordships  may 
proceed  to  give  judgment  upon  it. 

The  question  in  the  cause  was  one  of  the  right  of 
priority,  as  between  two  incumbrancers,  namely, 
whether  the  subsequent  incumbrancer  in  equity, 
having  given  notice  to  the  trustees,  was  entitled  to 
priority  over  a  former  equitable  incumbrancer.  That 
question  seems  to  me  to  have  been  settled,  after  much 
deliberate  discussion,  in  two  cases:  in  the  case  of 
Dearie  v.  Hall^  and  in  the  case  of  Loveridge  v. 
Cooper.  These  cases  were  very  learnedly  and  care- 
fully argued  before  Sir  Thomas  Plumer,  as  Master  of 
the  Rolls.  The  Master  of  the  Rolls,  after  taking 
time  to  consider  them,  pronounced,  in  each,  a  very 
elaborate  judgment,  in  which  he  most  distinctly 
recognised  the  principle,  that  a  party  who  first  gives 
notice  to  the  trustees  of  an  incumbrance  created  in  his 
fevour  over  the  trust  property,  is  entitled  to  a  priority 
in  equity.  Without  adverting  to  the  particular  facts 
of  those  cases,  the  reason  on  which  his  Honor  adopted 
that  principle  as  the  rule  for  his  decision  seems  to 
have  been,  that  if  a  contrary  doctrine  was  allowed  to 
prevail,  it  would  enable  a  cestui  que  trust  to  commit 
a  fraud,  by  enabling  him  to  assign  his  interest, 
first  to  one,  and  then  to  a  second  incumbrancer,  and 
perhaps,  indeed,  to  a  great  many  more;  and  these 
later  incumbrancers  would  have  no  opportunity  of 
ascertaining,  by  any  communication  with  the  trustees, 
whether  or  not  there  had  been  a  prior  assignment  of 


1835. 

Foster 
and  others 

V, 
COCKERELL. 
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1835.  the  interest,  on  the  security  of  *which  they  were 
FoftTER  relyi^^g  for  provision  for  their  claims, 
and  otban  Another  principle,  acted  upon  by  the  Master  of  the 
CocKEEux.  Rolls,  was,  that  a  party,  till  he  gave  notice  to  the 
trustees,  had  not  done  everything  that  was  neoessuy 
to  complete  his  title.  I  fiiUy  agree  with  that  prin- 
ciple. In  a  case  of  this  sort  it  is  necessary  that  a 
party  claiming  advantage  from  a  title,  should  do 
everything  that  is  requisite  to  complete  that  title 
before  he  sets  up  a  claim  in  respect  of  it.  The  Master 
of  the  Rolls  was  also  of  opinion,  that  the  tmstees 
themselves  were  entitled  to  notice  on  their  own  ac* 
count ;  and,  that  till  notice  was  given  to  the  trustees, 
they  did  not,  in  fact,  become  trustees  for  the  assignee. 
It  was  upon  these  distinct  grounds  that  he  laid  it 
down  as  a  general  principle,  that  in  the  case  of  aa 
equitable  assignment  the  party  who  was  tfie  ear&r 
incumbrancer  in  point  of  date,  was  not  entitled  to 
priority  if  he  did  not  give  notice ;  but  such  primty 
was  justly  to  be  conceded  to  a  party  giving  notice  to 
the  trustees,  although  such  party  was^  according  to  the 
date  of  the  assignment,  only  a  second  incumbrancer. 
These  cases  afterwards  came  before  me  when  I  had 
die  honour  of  presiding  in  the  Court  of  Chanceiy, 
and  they  were  again  argued  with  great  ability  and 
great  attention  to  the  subject  I  took  time  to  con* 
sider  the  judgment,  and  after  mature  deliberaticm 
felt  satisfied  that  the  decision  of  the  Master  of  the 
Rolls  in  each  case  was  a  correct  ju<^gment,  and  that  it 
was  my  duty  to  affirm  the  judgment  in  each.  We 
come,  then,  to  the  present  case,  and  in  my  opinion  the 
principle  on  which  the  decisions  in  those  cases  pro* 
ceeded  applies  directly  to  the  present.  Here  are  tiro 
incumbrancers  of  an  equitable  interest.    The  latter 
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gave  notice  to  the  trustees,  the  former  neglected  to       i835. 
do  so  till  long  afterwards.    This  case  came  before     ^T""'"' 
the  late  Master  of  the  Rolls  (Sir  John  Leach).     His    and  otben 
Honor  referred  to  and  considered  the  decision^  I    cockweh.. 
have  just  noticed,  and  being  of  opinion  that  they 
were  correct  and  that  he  was  bound  by  their  autho- 
rity, he  pronounced  his  own  judgment  in  conformity 
with  them,  and  gave  to  the  second   incumbrancer 
with  notice  a  priority  over  the  first  incumbrancer 
without  notice.     Under  these  circumstances,  there- 
fore, I  think  your  Lordships  will  be  of  opinion  that 
tl^tt  decision,  so  pronounced  upon  these  principle^ 
was  correct,  and  I  therefore  move  that  the  judg- 
ment in  this  case  be  affirmed ;  and  considering  that 
the  point  now  subjected  to  appeal  has  already  been 
decided  more  than  once,  after  deliberate  argument 
in  the  Court  below,  I  think  that  your  Lordships  will 
also  be  of  opinion  that  this  judgment  ought  to  be 
affirmed  with  costs. 

Lord  Brougham^  I  agree  with  my  noble  and  learned 
friend  as  to  this  case.  This  case  was  decided  in  the 
Court  below,  upon  the  principle  of  the  two  former 
cases  in  the  Rolls,  and  the  discussion  here  has  brought 
under  the  view  of  your  Lordships  the  judgments  in 
JDearle  v.  Hall  and  Loveridge  v.  Cooper.  With  the 
decisions  in  those  cases  I  perfectly  agree,  and  it  is  not 
only  my  opinion  that  this  case  ought  to  be  decided  by 
them,  because  the  principle  laid  down  in  those  tp  which 
I  have  referred  strictly  applies  to  this  case,  and  because 
there  is  nothing  in  the  facts  of  the  present  case  to  pre- 
vent the  application  of  that  principle,  but  also  because 
I  am  of  opinion,  that  if  those  cases  of  Dearie  v.  Hall 
and  Loveridge  v.  Cooper  were  now  before  your  Lord- 
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1895.       ships  by  appeal,  they  ought  to  be  declared  to  have 
^P"    '     been   well   decided,  and  ought  to  be   aflirmed.    It 

Foster  ^  ,      , 

and  others  sccms  to  me  that  the  true  principle  which  Ought  to 
CocKBKJELL.  govem  courts  of  equity  was  taken  in  those  cases, 
according  not  only  to  the  analogy  of  established  deci- 
sions, but  according  to  the  rules  which  have  been 
formally  and  distinctly  laid  down,  and  which  make 
those  cases  not  cases  of  the  first  impressioii,  but  cases 
which  have  proceeded  upon  well-defined  and  wett- 
settled  rules  of  equity.  I  entirely  s^ree  that  this 
judgment  of  the  Master  of  the  Rolls  should  be  affirmed, 
and  that  there  was  no  such  reasonable  ground  for 
appeal  here  as  to  entitle  the  Appellant  to  escape  with- 
out paying  the  costs. 

Decree  affirmed,  and  appeal  dismissed  with  costs. 


) 
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APPEAL 


FROM    THE   COURT   OF   CHANCERY    IN    IRELAND. 


1835. 


July  30,  31. 

The  Right  Hon.  the  Earl  of  Bandon    -    Appellant.        Aug.  t 
Henry  Becher,  Esq. Respondent, 

Though  the  Court  of  Chancery  cannot  review  or  correct  a        -Dwiw. 
decree  of  the  Court  of  Exchequer,  yet  where  such  decree        Ffwid 
has  been  obtained  coUusively  and  fraudulently,  a  paiiy     Lmiuuitms. 
whose  interests  are  affected  by  it,  may  raise,  in  the  Court  of 
Chancery,  eitner  as  actor  or  defender,  a  question  as  to  its 
vaHdity. 

Where  sales  of  estates  had  fraudulently  taken  place  under 
decrees  of  the  Court  of  Exchequer  in  Ireland,  obtained  by 
collusion  between  the  tenant  for  life,  the  mortgagee,  the 
person  in  whose  favour  a  charge  had  been  created,  and  the 
purchaser,  and  where  the  interests  of  the  tenant  in  remain- 
der had  not  been  protected  in  such  suits,  the  Court  of 
Chancery  in  Ireland,  on  his  coming  into  possession,  granted 
him  relief  on  a  bill  filed  to  redeem.  That  decree  was 
affirmed  by  the  Lords. 

The  fraudulent  sales  had  been  made  by  the  first  tenant  for 
life ;  his  son  died  in  his  lifetime ;  the  tenancy  for  life  con- 
tinued to  exist  for  above  35  years  after  the^e  fraudulent 
sales.  On  the  tenant  in  remainder  becoming  entitled,  he 
filed  a  bill  to  redeem.  Held  by  the  Court  below,  and 
affirmed  by  the  Lords,  that  he  was  not  barred  by  the  lapse 
of  time. 

Henry  Bechkr,  formerly  of  Creagh,  in  the  county 
of  Cork,  Esq.,  being  seised  in  fee  of  certain  lands  in 
that  county,  executed  a  mortgage,  dated  14th  October 
1737,  whereby  he  granted  and  released  unto  Samuel 
Townsend,  his  heirs  and  assigns,  all  those  the  lands  of 
Killeenleagh,  Lassanaroe,  Cappamore  and  Cahergall, 

VOL.  III.  I  I 
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1835.       situate  in  the  barony  of  West  Carberry  and  county  of 

Earl  of      Cork ;  subject  to  redemption  on  payment  of  the  sum 

Bandon     of  1,000  /.,  with  interest. 

Bechbr.  Henry  Becher  being  entitled  to  the  equity  of  re- 

demption of  these  mortgaged  premises,  and  being 
seised  in  fee  of  several  other  lands,  &c.,  died  in  1738, 
leaving  John  Becher  (Respondent's  great  grandfather) 
his  eldest  son  and  heir-at-law,  who  thereupon  entered 
into  possession  of  the  said  hereditaments,  subject,  as 
to  said  lands  of  Lassanaroe,  amongst  others,  to  the  said 
mortgage  for  1,000 1.  Previous  to  John  Bccher's  mar- 
riage with  Miss  Frances  Hedges,  by  certain  indentures 
of  lease  and  release  of  26th  and  27th  March  1740, 
the  release  made  between  himself  of  the  first  part, 
Richard  Hedges  and  said  Frances  Hedges  of  the 
second  part,  the  Honourable  Charles  Annesley  and 
Samuel  Townsend  of  the  third  part,  and  Richard 
Tonson  and  Richard  Eyre  of  the  fourth  part,  John 
Becher,  in  consideration  of  his  intended  marriage  and 
of  6,600/.,  the  marriage  portion,  conveyed  unto  Annes- 
ley and  Townsend,  and  their  heirs,  certain  lands  in 
the  county  of  Cork,  among  which  were  some  known 
by  the  names  of  Ardentenant,  Balteenoughtra,  Bal- 
lyourane,  Bamitonicane,  Caherolickenny,  Mauldenny, 
Denynalamane,  Dunkelly,  Keelbronoge,  Lassanaroe, 
Rathcool,  Ratourah,  Letterscanlan,  &c.,  upon  trust  as 
to  part  of  said  lands,  to  the  use  of  John  Becher,  until 
the  marriage,  then  upon  other  trusts  for  limited  pur- 
poses, then  to  the  use  of  John  Becher  for  life,  and  then  to 
trustees,  to  preserve  contingent  remainders.  A  jointure 
of  600  /.  a-year  was  secured  to  Frances  Hedges,  and 
a  term  for  ninety-nine  years  was  vested  in  trustees, 
and,  subject  thereto,  the  lands  were  conveyed  to  the 
use  of  the  first  and  other  sons  of  the  said  John  Becher 
by  said  Frances  Hedges  successively  in  tail  male.    In 
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default  of  issue,  the  ultimate  remainder  in  fee  was  to       I8S5. 
revert  to  John  Becher,    The  term  of  ninety-nine  years       ^^^i  ^^ 
was  declared  to  be  vested  in  the  trustees,  to  raise  by      Bandon 
sale  or  mortgage  5,000/.  for  younger  children,  in     Bkcher. 
such  shares  as  John  Becher  should  appoint. 

The  marriage  between  the  said  John  Becher  and 
Frances  Hedges  took  place,  and  the  issue  thereof  were 
two  sons  and  two  daughters,  viz.  Richard  Becher,  the 
eldest  son,  and  who  was  grandfather  of  Respondent ; 
Michael  Becher,  the  second  son ;  Jane  Becher,  after- 
wards the  wife  of  Daniel  O'Donovan ;  and  Elizabeth 
Becher,  afterwards  the  wife  of  William  Evans. 

By  a  settlement  on  the  marriage  of  Daniel  O'Do- 
novan and  Jane  Becher,  dated  on  the  2d  of  April 
1763,  John  Becher,  pursuant  to  the  power  in  the 
settlement  of  27th  March  1740,  appointed  2,000  2.9 
part  of  the  5,000  /.,  to  Jane  Becher,  to  bear  interest 
from  2d  April  1763,  at  6  /.  per  cent.  An  assignment 
thereof  was  made  to  trustees,  upon  trust  to  pay  the 
interest  to  O'Donovan  for  his  life,  and  after  his  death 
to  pay  over  the  principal  for  the  younger  children  of 
the  marriage,  in  such  shares  and  at  such  times  as 
Daniel  O'Donovan  should  appoint.  It  was  further 
declared  that  the  principal  sum  should  not  be  raised 
out  of  the  real  estates  of  John  Becher  during  his  life. 

Richard  Becher,  seised  of  an  estate  in  tail  male,  ex- 
pectant on  the  death  of  his  father,  attained  21  in  1768; 
and  his  father  having  occasion  to  borrow  2,300  /., 
applied  to  Richard  Wright  for  the  purpose,  and  hav- 
ing obtained  from  him  a  loan  to  that  amount,  the 
&ther  and  son,  on  the  18th  January  1768,  joined  in 
a  mortgage  in  fee  to  Richard  Wright  for  2,300/. 
The  mortgage  extended  over  the  lands  comprised  in 
the  settlement  of  27th  March  1740.  There  was  also 
a  covenant  by  John  and  Richard  Becher  to  suffer 
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1835.  a  recovery  to  the  use  of  Richard  Wright,  these  secu- 
^Z^T^r  rities  being  subject  to  redemption  oq  payment  of 
Bakdon  principal  and  interest.  The  recovery  was  to  enure, 
Becbcr.  *ft^^  ^^^  payment  of  the  mortgage-money,  to  such 
uses  as  John  and  Richard  Becher  should  by  deed 
appoint ;  and  in  default  of,  and  until  such  appointment, 
to  the  uses  of  the  settlement  of  26th  and  27th  March 
1740.  A  recovery,  as  of  Easter  Term  1768,  was  suffered 
accordingly.  On  the  17th  September  1768,  a  deed, 
declaring  fiirther  uses  of  the  recovery,  was  executed, 
and  the  uses  were  declared  to  be  to  John  Becher  for 
life,  to  Richard  Becher  for  life,  to  trustees  to  preserve, 
&c.,  with  a  power  in  Richard  Becher  to  jointure,  and 
then  to  the  first  and  other  sons  of  the  said  Richard  Be- 
cher successively  in  tail  male.  There  was  a  proviso  that 
any  mortgage  or  judgment  obtained  previous  to  the 
execution  of  the  deed  was  not  to  be  affected  thereby. 
On  the  9th  September  1769,  a  settlement  was  made 
on  the  marriage  of  Richard  Becher  with  Letitia  Hun- 
gerford,  by  which  John  and  Richard  Becher  conveyed 
to  trustees  the  lands  comprised  in  the  settlement  of 
1740,  and  in  the  deeds  of  18th' January  and  17th  Sep- 
tember 1768,  to  hold  to  the  use  of  John  Becher  for  life, 
to  Richard  Becher  for  life,  to  trustees  to  preserve,  &c., 
and  (subject  to  a  jointure  of  300  /.  per  annum  for  Letitia 
Hungerford,  and  also  to  a  term  of  500  years  for  a  pro- 
vision of  5,000/.  for  younger  children)  to  the  first  and 
other  sons  of  the  said  Richard  Becher  successively  in 
tail  male ;  and  in  default  of  such  issue  to  John  and 
Richard  Becher,  according  to  their  respective  estates 
therein  at  the  time  of  executing  said  deed.  The  deed 
of  9th  September  1769  revoked  the  uses  of  the  deed  of 
17th  September  1768.  The  issue  of  the  marriage  of 
Richard  Becher  with  Letitia  Hungerford  were  John 
Becher,  Respondent's  father,  the  eldest  son ;  Henry 
Becher  and  Frances  Becher,  younger  children.     The 
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two  latter  became  entitled  to  5,000/.  as  their  portion        i835. 
under  the  marriage  settlement  of  their  parents.  ^i  ^.^ 

John  Becher,  Respondent's  great  grandfather,  mar-  Banuo.m 
ried,  2dly,  Barbara  Townsend ;  and,  3dly,  Barbara  becuer. 
Hungerford;  and  on  the  28th  October  1769  made 
his  will,  by  which  he  appointed,  under  the  powers  of 
the  settlement  of  27th  March  1740,  2,000/.,  part  of 
3,000/.  (remainderof  5,000  /•)  to  hisdaughter  Elizabeth, 
and  1,000/.  to  his  second  son,  Michael  Becher.  John 
Becher  died  on  19th  February  1778,  leaving  his 
widow,  his  first  and  second  sons,  and  his  two  daughters 
surviving.  His  will  was  proved  by  the  Respondent's 
grandfather. 

Michael  Becher  died  in  November  1778,  having, 
by  his  will  dated  7th  April  1778,  bequeathed  unto 
his  brother,  Richard  Becher,  his  share  of  the  sum  of 
5,000  /.,  and  appointed  him  executor. 

Daniel  O'Donovan  died  in  1778,  and  by  his  will, 
dated  22d  December  1777,  appointed  the  2,000  /.  to 
his  younger  children,  equally  to  be  divided  between 
them  share  and  share  alike. 

Richard  Becher  (Respondent's  grandfather)  having 
survived  his  wife  Letitia,  married  Mary  Alleyn,  and 
by  deed,  dated  25th  August  1779,  after  reciting  the 
settlement  of  the  27th  March  1740,  and  the  will  of 
Michael  Becher,  Richard  Becher,  for  the  considera- 
tions therein  mentioned,  did  grant  and  make  over 
unto  Dean  French  and  Richard  Boyle  Townsend,  the 
trustees,  the  said  sum  of  1,000/.,  upon  trust  that  they 
should  raise  the  same  and  pay  it  over  to  the  sons  or 
daughters  of  him  the  said  Richard  Becher  and  Mary 
Alleyn.  Two  sons  and  seven  daughters  were  the  issue 
of  this  marriage. 

The  1,000/.  so  due  on  the  foot  of  the  deed  of  mort- 
gage of  the  14th  of  October  1737,  became,  and  is  now, 
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1835.       vested  in  the  Respondent's  uncle,  Henry  Becher,  and 
*^^Y7      ^^  ^  subsisting  incumbrance,  upon  which  the  Respond- 
Bamdox     ent  continues  to  pay  interest.   The  lands  of  Lassanaroe, 
Beoubr.      included  in  this  mortgage,  were  sold  to  James  Bernard 
for  payment  of  a  subsequent  charge,  as  if  this  incum- 
brance did  not  exist. 

The  1,000/.  appointed  by  John  Becher  the  elder 
for  his  son  Michael,  is  a  subsisting  charge  upon  the 
estates,  and  is  vested  in  the  surviving  trustee  named 
in  said  settlement  of  25th  August  ITTD,  and  tbe 
Respondent  pays  interest  for  the  same. 

Henry  Becher  and  Frances  Becher,  now  Hunger- 
ford,  who  were  bom  previously  to  1777,  and  were  the 
only  younger  children  of  Richard  Becher  and  Letitb 
his  wife,  became,  under  the  provisions  of  the  settle- 
ment of  9th  September  1769,  entitled  to  the  6,OO0iL 
in  equal  shares.     They  are  now  living. 

Elizabeth  Becher  intermarried  with  William  Evans, 
of  Kilkeran,  in  the  county  of  Cork,  esquire,  cm  2d 
September  1777. 

After  the  decease  of  John  Becher  the  elder,  and 
upon  the  commencement  of  the  term  of  99  years, 
William   Evans  and   Elizabeth  his  wife,    exhibited 
their  bill  on  the  equity  side  of  the  Exchequer  in  Ire- 
land, on  9th  February  1779,  against  Richard  Becher, 
and  against  his  sons  John  and  Henry,   both  theo 
minors,  (but  omitting  their  sister  Frances,  thougk 
bom  some  years  before,)  and  against  the  surviving 
trustees  of  the  respective  terms  of  99  years  and  6W 
years  for  raising  the  portions  of  the  younger  chil- 
dren of  Richard  Becher  and  Letitia  his  wife,  and  also 
against  Richard  and  John  Townsend,   the  trustee* 
named  in  the  deeds  of  17th  September  1768,  and  9th 
September  1769  ;  and  the  bill  (amongst  other  things) 
set  forth  the  settlement  of  March  1740,  and  the  limi- 
tations of  said  term  of  99  years,  and  the  trusts  thereof; 
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and  that  the  marriage  took  effect,  and  that  there  ]S35. 
was  issue  thereof  Richard  Becher,  Respondent's  grand-  eJJ^^i^ 
father,  Michael,  Jean  and  Elizabeth ;  and  also  stating  Bandon 
the  settlement  of  the  9th  September  1769  on  the  Becher. 
marriage  of  said  Richard  Becher  with  Letitia  Hun- 
gerford,  and  the  said  trust-term  thereby  created  for 
securing  the  5,000/.  as  a  provision  for  the  younger 
children  of  the  marriage ;  and  that  there  was  issue  of 
that  marriage  John  Becher  and  Henry  Becher;  and 
the  bill  prayed  that  Richard  Becher  might  be  decreed 
to  pay  the  2,000/.  (part  of  the  5,000/.  to  be  raised 
under  the  settlement  of  1740,  and  referred  to  in  the 
will  of  John  Becher  made  in  October  1769),  with 
interest  at  5 /.  percent.,  until  the  death  of  John  Becher 
the  elder,  and  also  with  legal  interest  from  the  death 
of  the  said  John  Becher  to  William  Evans  and  Eliza- 
beth his  wife,  at  a  short  day,  or,  in  default  thereof,  that 
the  said  premises,  being  those  comprised  in  the  said 
respective  deeds  of  27th  March  1740,  18th  January 
1768,  and  9th  September  1769,  or  a  competent  part 
thereof,  might  be  set  up  and  sold  for  the  remainder  of 
the  trust-term  of  99  years,  for  the  pajonent  of  plain- 
tiffs' demand,  and  that  a  receiver  might  be  appointed. 

Richard  Becher,  on  3d  February  1780,  answered  the 
said  bill. 

The  defendants,  the  trustees  of  the  two  terms,  also 
filed  answers  to  said  bill;  and  Richard  Becher,  on 
9th  November  1781,  filed  a  further  answer  in  the 
cause;  and  John  Becher  and  Henry  Becher,  (Re- 
spondent's father  and  uncle),  being  then  infants,  on 
21st  March  1782  (by  John  Macartney,  esq.,  the  De- 
puty Remembrancer  of  the  Court  of  Exchequer,)  filed 
their  answers  to  said  bill,  and  thereby  stated  they 
were  total  strangers  to  the  charges  and  allegations 
therein  mentioned. 
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1835.  Issue  having  been  joined  in  this  cause,  witnesses 

Earl  of  ^^^^  examined  on  the  part  of  the  plaintiffs  only ;  and 
Banwjn  the  cause  having  been  set  down  to  be  heard,  it  was, 
Beciiei.  on  1st  June  1782,  ordered  that  it  should  be  referred  to 
the  Remembrancer  to  state  an  account  of  what  was  due 
to  the  plaintiffs  for  principal  and  interest  under  the  deed 
of  settlement  of  27  th  March  1740,  and  the  will  of  John 
Becher,  calculating  the  interest  at  the  rate  of  5  il  per 
cent,  per  annum,  to  the  time  of  the  death  of  the  said 
John  Becher,  and  at  the  rate  of  6  L  per  cent,  per  anniUB 
from  thence  to  the  day  of  pronouncing  the  decrees 
The  Chief  Remembrancer,  or  his  deputy,  having  pro- 
ceeded to  take  the  account,  by  his  report,  dated  8lh 
November  1782,  found  that  the  plaintiffs  had  filed  thcb 
charge,  but  that  no  discharge  was  filed  thereto,  nor  was 
there  any  attendance  on  behalf  of  any  of  the  defendants; 
and  that  there  was  due  to  the  plaintiffs  for  principal 
and  interest  up  to  19th  June  1782, 2,566/.  Ss.  5d.  The 
cause  having  been  set  down  for  further  directions,  was 
heard  on  16th  November  1782;  when  it  was  ordered, 
that  the  officer  of  the  Court  of  Exchequer  should  then, 
in  open  court,  tot  up  the  interest  on  the  said  principal 
sum  of  2,000/.  from  the  said  19th  June  (being  the 
time  interest  was  computed  to  in  said  report)  up  to 
the  15th  November  then  next  instant,  being  the  time 
of  confirming  the  said  report ;  and  the  same  having 
been  calculated,  the  whole  was  found  to  amount  to 
2,615/.  55.  Sd.  And  it  was  further  ordered,  thai 
Richard  Becher,  the  defendant  in  the  cause,  should 
pay  unto  the  plaintiffs,  within  six  calendar  months 
from  16th  November  1782,  the  said  last-mentioned 
sum,  with  interest  from  the  date  of  the  last  decree 
until  paid,  together  with  costs;  or,  in  default  thereof 
that  the  Chief  Remembrancer  should  sell  by  puUic 
cant,  to  the  highest  and  fairest  bidder,  a  competent 
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part  of  the  lands  and  premises  comprised  in  the  trust-        1 835. 
term  of  99  years ;  and  that  out  of  the  money  arising       EaruT 
by  such  sale  he  was  to  pay  unto  the  plaintiffs  their     Ban  don 
principal,  interest  and  costs ;  and  the  remainder,  if     Becher. 
any,  he  was  to  pay  over  to  the  defendant  Richard 
Becher,  upon  his  making  out  a  good  title  to  such 
person  as  should  be  declared  the  purchaser  of  such 
lands  and  premises. 

The  decree  was  duly  enrolled,  and  was  signed  by 
Stawell  Webb,  since  deceased,  as  attorney  for  the 
,  plaintiffs ;  by  Robert  Reeves,  as  attorney  for  the 
defendants  John  Becher,  Henry  Becher,  and  the 
trustees;  and  by  Benjamin  Swayne,  as  attorney  for 
Robert  Hedges;  but  no  attorney  or  person  signed 
the  same  on  behalf  of  the  defendant  Richard  Becher. 

On  the  9th  of  June  1781  another  bill  was  exhi- 
bited on  the  equity  side  of  the  CJourt  of  Exchequer, 
in  the  name  of  Richard  Wright,  the  mortgagee, 
against  Richard  Becher,  Respondent's  grandfather, 
.and  Barbara  his  wife,  and  against  John  Becher,  his 
eldest  son,  the  father  of  Respondent,  then  a  minor, 
and  Henry  Becher,  the  second  son  of  the  said 
Richard  Becher,  also  a  minor,  and  against  two  of 
the  trustees ;  and  the  bill  was  afterwards  amended. 
It  stated  the  mortgage-deed  of  18tli  January  1768, 
for  securing  2,300  Z. ;  an  endorsement  thereon,  dated 
25th  March  1768,  acknowledging  the  receipt  by 
John  Becher  the  elder  of  an  additional  sum  of 
700 Z.  from  Wright;  the  settlement  of  the  9th  Sep- 
tember 1769,  and  the  limitations  thereby  made  as  to 
estates  so  settled;  and  after  further  stating  that  the 
principal  sum  of  2,300/.,  and  the  said  700/.,  with 
considerable  arrears  of  interest,  were  due,  it  prayed 
that  the  officer  of  the  Court  should  tot  up  what 
should  appear  to  be  due  to  Wright  for  principal. 


V. 

Becuer. 
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1835.       interest  and  costs,  and  that  the  defendants  in  the 
^  cause  might  be  decreed  to  pay  the  same  to  the  plaintiff, 

Bandon  by  a  short  day,  to  be  appointed  by  the  said  Court, 
and  in  default  thereof,  that  the  defendants  Richaid 
Becher  and  John  Becher,  and  all  other  persons  claim- 
ing under  the  said  John  Becher  deceased,  and  unda 
the  said  defendant  Richard  Becher,  or  either  of  them, 
might  be  foreclosed,  and  that  the  mortgaged  premises 
might  be  sold. 

Richard  Becher  answered  the  bill  for  himself  and  for 
his  infant  son  John  Becher,  on  the  9th  November  1781 ; 
but  all  the  other  defendants,  including  Henry  Becher, 
the  infant  brother  of  John  Becher,  were  struck  out  si 
parties,  and  were  not  named  parties  in  the  title  of  the 
decree;  and  the  cause  having  been  set  down  for 
hearing,  it  was,  on  the  21  st  February  1782,  heard, 
and  referred  to  the  Chief  Remembrancer  to  state  n 
account  of  what  was  due  to  Wright  for  principal, 
interest,  and  costs.  This  decree  cannot  be  found 
among  the  records  of  the  Court  of  Exchequer. 

The  Chief  Remembrancer  made  his  report,  findiof 
3,583/.  2s.  7  id.  to  he  due,  and  this  report  was  con- 
firmed ;  and  Richard  Becher  and  John,  his  son,  woe 
ordered,  within  six  months  from  the  8th  of  May  1783, 
to  pay  the  same  with  costs,  or,  in  default  of  payment 
the  Chief  Remembrancer   was  ordered    to  sell  hj 
public  cant,  to  the  highest  bidder,  the  several  lands 
and  premises  comprised  in  the  deeds  of  27th  Maick 
1740  and  9th  September  1769  mentioned,  or  a  con- 
petent  part  thereof;  and  that  out  of  the  money  Hiisisf 
from  such  sale,  he  was,  in  the  first  place,  to  pay  tbe 
plaintifi*  his  principal,  interest  and  costs,  and  the  le- 
mainder,  if  any,  he  was  to  pay  over  unto  the  defen- 
dants, or  unto  such  of  them  as  should  appear  entitled 
tliereto,  upon  their  making  out  a  good  title  to  eoA 
person  as  should  become  the  purchaser  of  the  said 
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lands  and  premises.     This  decree  was  signed  on  be-       i835. 
half  of  the  said  plaintiff  by  Thomas  Barter,  as  his      ^^^^ 
attorney,  and  on  behalf  of  the  said  Richard  Becher      Ban  don 
and  John  Becher  by  John  Denis,  as  their  attorney.  Becheb. 

John  O'Donovan,  Jane  O'Donovan,  and  Helen 
O'Donovan,  minors,  by  Jane  O'Donovan,  their  mother 
and  next  friend,  on  the  12th  March  1785,  likewise 
exhibited  their  bill  in  the  Exchequer  against  Richard 
Becher  (Respondent's  grandfather),  and  against  John 
Becher  (Respondent's  father)  and  Henry  Becher,  who 
were  both  minors,  and  against  the  trustees,  and  after 
stating  the  deed  of  the  27th  March  1740  and  the 
indenture  of  2d  April  1763,  made  upon  the  marriage 
of  the  said  Daniel  O'Donovan  with  Jane  Becher,  and 
the  will  of  O'Donovan,  and  also  the  deed  of  9th  Sep- 
tember 1769,  prayed  that  Richard  Becher  might  pay 
the  2,000  /.,  with  interest  thereon,  or,  in  default  there- 
of, that  the  lands  comprised  in  the  said  trust-term 
might  be  sold  for  the  remainder  of  the  term  of  ninety- 
nine  years,  and  that  the  plaintiffs  should  be  paid  their 
demand  out  of  the  produce  of  such  sale. 

Answers  were  put  in  by  all  the  defendants,  except 
Richard  Becher,  as  to  whom  the  bill  was  ordered  to 
be  taken  as  confessed,  and  it  was  decreed  that  the 
plaintiffs  were  entitled  to  2,000/.,  with  interest;  and 
a  reference,  to  take  an  account  of  the  sum  due,  was 
directed. 

The  Deputy  Remembrancer  made  his  report,  stating 
that  no  person  had  attended  him  on  behalf  of  the 
defendants ;  that  he  found  2,480/.  lSs.2d.U)he  due, 
and  a  similar  decree  was  then  made  in  this  as  in  the 
other  causes.  Stowell  Webb  signed  this  decree  as 
attorney  for  the  plaintiffs. 

Four  separate  sales  were  effected  under  the  decrees 
in  the  said  three  causes. 
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1835.  At  the  first  sale,  on  the  17th  of  May  1783,  Thomas 

^TT^  Brown,  John  O'Malley  and  John  Terry  Moi^an  were 
Bandon  the  bidders  for  the  several  sums  of  5,000/.,  5,500  il 
Becuer.  ^^d  6,460  /.,  as  the  purchase  money  of  the  thirteen  de- 
nominations of  land  formerly  mentioned;  Morgaa 
was  declared  the  purchaser.  On  the  20th  of  Mvf 
1783,  being  only  three  days  after  this  sale,  a  consent 
was  entered  into,  in  the  cause  of  Wright  v.  Becber,  as 
follows,  viz. :  ^^  By  consent  of  the  parties,  plaintiff  and 
defendants,  in  this  cause,  testified  by  their  attomies 
signing  hereof,  as  also  of  John  Terry  Morgan,  eeq., 
the  purchaser  on  the  last  sale  in  this  cause,  it  is  hereby 
agreed  that  the  said  sale  be  and  is  hereby  set  aside^ 
and  that  the  said  lands  and  premises  shall  be  agaiB 
advertised,  and  set  up  by  the  ofiiicer  for  sale  on  Mon- 
day the  2d  day  of  June  next ;  and  that  this  consent 
may  be  received  and  made  the  order  of  this  cooit 
Dated  this  20th  day  of  May  1783.  (Signed)  Thomw 
Barter,  attorney  for  the  plaintiff;  John  Dennis,  atfa»^ 
ney  for  the  defendants ;  John  Terry  Morgan." 

This  consent  was  made  a  rule  of  Court,  by  order 
dated  2d  June.  1783,  and  under  this  rule  of  Court  of 
2d  June  1783,  the  second  sale  was  had. 

At  this  second  sale,  which  took  place  on  the  day  ^ 
the  date  of  the  order  (viz.  2d  June  1783),  the  same 
lands  sold  to  Morgan  at  the  first  sale  were  again  put 
up,  together  with  two  other  denominations. 

The  sale  was  kept  open  for  a  long  time,  and  on 
20th  June  1783,  John  Terry  Morgan  made  a  biddinff 
of  7,000/.;  and  on  3d  July  1783  he  was  declaied 
purchaser ;  the  persons  bidding  against  him  for  some 
of  the  lands  being  William  Honnor,  John  Milwaid, 
and  John  Dennis.  John  Becher,  the  Respondent's 
father,  died  on  the  21st  February  1820,  leavii^ 
Richard  Becher,  the  Respondent's  graud&ther,  sdll 
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living,  and  tenant  for  life  of  the  estates  to  which  the       i835. 
Respondent  was  entitled  in   tail  male  under  the  set-      p^^.^  ^^ 
tlement  of  1769.     The  Respondent  was  also  entitled      Ban  don 
to  the  equity  of  redemption  of  the  mortgaged  estates,      becher. 
Richard  Becher,  the  Respondent's  grandfather,  died  on 
the  8th  of  February  1825. 

The  Respondent  filed  his  bill  in  the  Court  of  Chan- 
cery on  the  1st  of  May  1828  against  the  Appellant  and 
others,  stating  all  the  circumstances  already  set  forth, 
and  alleging  that  Richard  Becher  (Respondent's  grand- 
father) was  a  person  of  very  extravagant  habits,  and 
was  often  in  pecuniary  difficulties;  that  James  Bernard, . 
at  the  time  of  the  Exchequer  decrees,  was  a  banker, 
having  great  command  of  money ;  that  a  close  intimacy 
existed  between  Richard  Becher  and  James  Bernard ; 
that  James  Bernard  well  knew  Richard  Becher's  pecu- 
niary difficulties  and  his  property ;  and  that  James 
Bernard,  by  sales  improperly  conducted,  under  these 
decrees  got  possession  of  thirteen  denominations  of  the 
lands  thus  ordered  to  be  sold. 

There  were  allegations  in  the  Respondent's  bill 
that  some  or  all  of  these  parties  were  mere  instru- 
ments in  the  hands  of  the  persons  then  affecting 
to  prosecute  the  suits,  and  to  compel  the  sale  of  the 
estates ;  that  the  tenant  for  life  joined  in  these  pro- 
ceedings, and  fradulently  assisted  in  a  sale  in  which 
the  interests  of  those  in  remainder  were  totally  dis- 
regarded, and  that  the  whole  proceeding  was  there- 
fore tainted  with  fraud  and  could  not  be  supported. 
Many  circumstances  were  stated  as  showing  that 
James  Bernard  was  a  party  to  this  fraud  on  the 
rights  of  the  remainder-man ;  such,  for  instance,  as 
that  there  were  several  sales,  at  different  times,  of 
various  portions  of  the  property,  the  sales  being  set 
aside  by  consents  entered  into  by  the  parties  them- 
selves; that  there  were  no  real  bidders  at  these  sales, 
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1 835.  but  only  the  attornies  or  the  clerks  of  the  attornia 
^r^  employed  for  the  parties  or  for  James  Bernard ;  that 
Bam  DON  the  sales  were  excessive,  being  sales  of  property  &r 
Bbchbk.  greater  in  amount  than  would  have  been  required  to 
satisfy  the  judgments  in  the  suits  in  which  die  sales 
were  directed ;  that  promissory  notes  were  ordered  to 
be  taken  in  lieu  of  money,  by  the  consent  of  the  soli- 
citors; that  these  consents  were  permitted  by  the 
Court,  though  the  tenant  in  tail  was  an  infieuit ;  tint 
the  7,000  /.,  the  produce  of  the  second  sale,  was  ^plisd 
by  fraudulent  consents  to  the  benefit  of  the  tenant  fiv 
life  alone.  It  was  also  alleged,  that  after  the  second 
sale,  in  June  1783,  there  was  a  surplus  of  l,800iL 
beyond  the  charges ;  that  the  lands  sold  to  Jama 
Bernard  were  conveyed  by  the  tenant  for  life  to  him 
in  fee,  but  that  the  tenant  in  tail  was  no  party  to  the 
conveyance ;  that  there  was  a  further  side  of  landi 
for  1,800/.,  and  a  conveyance  to  James  Bernard  iniee 
of  the  said  lands ;  that  the  tenant  for  life  and  mort- 
gagee were  the  only  parties  thereto,  and  that  James 
Bernard  entered  into  possession  of  all  th^  lands,  bat 
did  not  pay  the  1,800/.,  nor  any  rent  or  interest,  and 
had  possession  delivered  to  him  by  consent.  On  die 
13th  February  1784,  James  Bernard,  on  the  marriage 
of  his  son,  Francis  Bernard,  afterwards  created  Bail  of 
Bandon,  settled  the  lands  thus  purchased  on  his  son  in 
strict  settlement;  but  James  Bernard  did  not  rest  sats- 
fied  with  his  title  to  the  estates  thus  acquired ;  and  os 
the  14th  May  1785,  another  consent  was  entered  into 
to  set  aside  the  last  sale  and  have  another.  It  wasfb^ 
ther  alleged,  that  only  two  months  before  the  last  con- 
sent, Webb  filed O'Dono van's  bill  to  exhaust  the  l,800i 
purchase  money  in  the  hands  of  James  Bernard ;  tiot 
Honner  appeared  as  attorney  for  the  purchaser  when 
the  matter  was  brought  before  the  Court ;  that  this 
sale  was  also  set  aside,  but  costs,  by  consent,  wene 
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not  given  to  the  infant.     On  the  11th  June  1785,  the       i835. 
third  sale  of  part  of  the  same  lands  in    Wright  v.      ^7"^^ 
Becker  took  place,  when  the  bidders  thereat  were     Ban  don 
Fitzgerald,  Ormsby,  and  Webb,  the  last  of  whom  was      bec^her. 
declared  purchaser  for  4,192/.  I85.,  and  proof  was 
given  of  an  alleged  concert  between  Webb  and  James 
Bernard,  and  the  amount  for  which  the  property  was 
pretended  to  be  sold,  was  exactly  the  amount  of  the 
debt  alleged  to  be  due  to  Evans  and  his  wife  ;    that 
some  of  the  conveyances  were  of  the  fee,  though  only 
terms  for  years  were  sold ;  and  that  in  one  case  the 
conveyance   was    only  executed  by  the   pretended 
plaintiff  in  the  suit,  and  not  even  by  the  tenant  for 
life,  and  certainly  not  by  the  tenant  in  tail  or  by  any 
one  on  his  behalf. 

The  bill  prayed  that  the  several  decrees  of  the  Court 
of  Exchequer  might  be  declared  to  have  been  fraudu- 
lently obtained ;  that  the  several  sales  had  pursuant 
thereto,  and  the  conveyances  made  to  James  Bernard  in 
1783,  if  in  existence,  might  also  be  declared  fraudulent, 
but  might  stand  as  securities  for  the  sums  paid  by 
James  Bernard,  or  Francis  Earl  of  Bandon,  in  discharge 
of  incumbrances ;  that  an  account  might  be  taken 
of  the  sums  paid  by  them  on  foot  of  the  mortgage, 
and  in  satisfaction  of  the  trusts  of  the  term  of  99  years ; 
and  that  an  account  might  be  taken  of  the  rents, 
and  any  surplus  payment  of  the  sums  due  at  foot  of 
the  various  securities  be  paid  to  the  Respondent; 
that  Respondent  might  be  at  liberty  to  redeem  the 
mortgaged  premises  upon  payment  of  the  said  money ; 
and  that,  upon  payment  thereof,  said  Earl  of  Bandon 
might  be  decreed  to  deliver  up  the  premises  to  Re- 
spondent, with  the  deeds  relating  thereto ;  that  if  the 
lands  could  not  be  restored  to  Respondent  by  reason 
of  the  deed  of  13th  February  1784,  then  that  Respon- 
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1835.  dent  might  be  compensated  out  of  the  assets  of 
EaruT  James  Bernard;  and  that  a  receiver  might  be  ap- 
Bamdoh      pointed. 

Becher.  Answers  were  put  in,  and  the  cause  came  to  a  hea^ 

ing,  when  a  reference  was  ordered  to  the  Master  to  report 
the  sums  paid  by  James  Bernard  on  account  of  ineoni- 
brances  ;  the  Appellant  to  have  credit  for  such  suidBi 
with  interest,  as  were  unliquidated  at  the  death  of  the 
tenant  for  life ;  and  James  Bernard  was  declared  bound 
to  keep  down  the  interest  on  the  charges,  as  Richard 
Becher,  the  tenant  for  life,  would  have  been.  Refe^ 
ence  was  also  made  to  the  Master  as  to  whether  the 
profits  of  the  lands  were  sufficient  to  keep  down  the 
interest  on  said  incumbrances  in  the  lifetime  cf 
Richard  Becher ;  and,  if  not  sufficient,  to  report  the 
balance  of  the  interest  due.  The  Respondent  vai 
declared  entitled  in  fee-tail,  with  the  immediate 
reversion  in  fee-simple,  to  the  lands  comprised  in  the 
settlement  of  1784,  subject  only  to  the  sums  paid  hj 
James  Bernard  ;  and  in  case  the  rents  and  profits  of 
the  whole  of  the  said  lands  should  be  inadequate,  the 
Master  was  directed  to  inquire  as  to  what  propordoa 
the  lands  of  Letterscanlan  and  Ratourah  ought  to 
contribute.  The  Respondent  was  decreed  entitled  to 
the  full  value  of  lands  bound  by  the  settlement,  to  be 
paid  out  of  the  assets  of  said  James  Bernard,  and  a 
reference  was  directed  to  take  an  account  of  the 
personal  estate  of  James  Bernard.  Directions  weie 
given  as  to  the  application  of  the  rents,  and  as  t» 
other  matters,  and  certain  issues  were  directed,  aad 
costs  and  further  directions  were  reserved.  There  imi 
a  petition  by  the  Appellant  for  re-hearing,  allegiif 
length  of  time  as  a  bar  to  the  claim  of  the  Responde&ti 
and  that  no  relief  ought  to  have  been  granted  against 
the  assets  of  James  Bernard,  or  of  Francis,  EW  rf 
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Bandon.     The  cause  was  reheard,  and  the  original       i835. 
decree  affirmed.  .^i*"^' 

Bandon, 

Earl  of, 

Mr.  Tinney  and  Mr.  Pemberton  for  th^  Appellant : —  becher. 
This  decree  cannot  be  supported.  In  the  first  place, 
the  suit  is  in  substance  a  bill  for  a  rehearing  by  the 
Court  of  Chancery  of  a  case  already  decided  in  the 
Court  of  Exchequer.  Such  a  proceeding  cannot  be 
allowed,  under  whatever  form  it  may  come  Into  a  Court. 
The  party,  now  a  plaintiff*  in  the  Court  of  Chancery, 
is  the  tenant  in  tail  of  an  estate  which,  while  in  the 
possession  of  a  preceding  tenant  in  tail,  through  whom 
he  claims,  was  the  subject  of  a  suit  in  the  Court  of 
Exchequer  and  of  a  decree  made  by  that  Court.  In 
that  suit  the  former  tenant  in  tail  and  a  mortgagee 
were  parties.  The  decree  made  in  that  suit  must  be 
bmding  on  the  present  tenant  in  tail.  The  case  of 
Giffard  v.  Hort  (a)  shows  that  a  decree  against  a 
tenant  for  life  or  a  tenant  in  tail  will  bind  him  in 
remainder ;  for  treating  such  decree  as  one  so  binding 
on  him,  the  House  of  Lords  gave  the  remainder-man 
the  right  to  file  a  supplemental  bill,  in  order  to  enable 
him  to  appeal  against  it.  If  he  has  this  advantage,  he 
must  take  the  corresponding  disability,  and  be  held 
bound,  where  he  does  not  appeal.  He  has  not  done 
80  here,  but  in  another  Court;  and  with  a  view  to  im- 
peach the  whole  proceedings  in  the  former  suit  he  has 
filed  the  present  bill.  Such  a  course  cannot  be  per- 
mitted him.  The  next  answer  to  the  bill  is,  that  even 
if  the  plaintiff*  has  a  right  in  this  way  to  impeach  the 
former  proceedings,  he  can  only  do  it  on  the  ground 
of  fraud.  Now  under-value  would  be  a  ground  of 
fraud.  But  it  is  not  pretended  that  these  estates 
were  purchased  at  an  under-value ;  on  the  contrary, 

(a)  I  Sch.  &  Lef.  386. 
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1835. 
^-v — ' 

BANDOai, 

Earl  of, 

V. 

Becber. 


all  the  evidence  goes  to  show  that  fiiU  value  was  given 
for  them,  and  the  Lord  Chancellor  himself,  in  his 
judgment  in  the  Court  below,  admits  that  the  parties 
engaged  in  these  transactions  were  not  guilty  of  any 
moral  fraud,  but  he  says  that  they  set  up  a  series  of 
sham  sales.     Even  if  that  is  so,  the  blame  is  with  the 
seller,  under  whom  the  Respondent  claims,  and  not 
with  the  purchaser,  now  represented  by  the  AppeUanL 
The  purchaser  therefore  cannot  be  made  answerable: 
Lloyd  V.  Johnes  (b).    Again,  this  is  in  substance  a 
suit  for  damages.    Who  is  the  party  injured  ?   Not  the 
Respondent,  but  his  father,  John  BcK^her.  Yet  he  never 
attempted  to  sue  for  damages  or  to  set  aside  the  tnuoa- 
action.     But  even  if  damages  are  to  be  paid,  none  can 
be  assessed,  for  full  value  was  given  for  the  estates. 
Besides,  a  court  of  equity  cannot  give  dams^es,  hkx^ 
in  a  case  like  the  present,  can  it  decree  the  reconvej* 
ance  of  the  estate.     Even  therefore  if  the  Respondent 
had  established  any  title  to  set  aside  the  proceedingi 
in  the  Court  of  Exchequer,  he  could  gain  nothing  hj 
so  doing.    But  he  has  no  right  to  set  them  aside.  The 
sales  cannot  be  impeached  but  on  the  ground  of  firand, 
and  fraud  is  not  proved  here;  nothing  short  of  firand, 
will  be  sufficient  to  affect  a  purchaser  under  a  decree. 
In  Bennett  v.  Hamill  (c)  it  was  held  that  a  purchaser 
under  a  decree  shall  not  be  affected  by  error  in  the 
decree,  as  for  example,  in  its  not  having  given  a  day  to 
an  infant  defendant  to  show  cause,  or  in  decreeing  a  safe 
of  lands  to  satisfy  judgment  debts  without  an  acooaat 
of  the  personal  estate.    In  like  manner  Lord  Thurlov 
decided,  in  Wall  v.  Bwhhy  (d\  that  infants  are  bound 
by  a  decree  taken  by  consent,  though  there  has  been 
no  reference  to  the  Master  to  inquire  whether  it  was  fir 

(b)  9  Ves.  37. 
(c)  2  Sch.  &  Lef.  see.  (d)  1  Bro.  C.  C  484. 
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their  benefit.    Then  too  the  lapse  of  time  is  alone  suf- 
ficient in  this  case  to  be  a  bar  to  the  Respondent's 
right  to  a  decree.     In  Burke  v.  Crosbie  (c),  it  was  held 
that  a  conveyance  to  a  bond  fide  purchaser,  under  a 
decree  against  a  feme  covert  for  a  sale  of  part  of  her 
separate  estate,  cannot,  after  an  acquiescence  of  twenty- 
two  years,  be  set  aside,  notwithstanding  the  purchase- 
money  may  have  been  misapplied.     Length  of  time 
was  there  distinctly  declared  to  be  a  bar  to  an  equit- 
able  title.     Nor  would  the  Court  set  aside  a  sale  under 
a  decree  though  the  surplus  of  the  purchase-money 
was  directed  to  be  paid  to  the  tenant  for  life.  Light- 
b&ume  y.  Swift  (/) ;  and  that  case  also  decided  that 
a  minor  is  bound  by  a  decree  (g)  ;  Cholmeley  v.  CiSw- 
ton  (A)  distinctly  established  that  adverse  possession 
of  an  equity  of  redemption  for  20  years,  is  a  bar  to  any 
other  claim  of  the  equity  of  redemption,  producing  the 
same  efiect  as  abatement,  intrusion,  and  disseisin, 
with  respect  to  the  legal  estate.    The  doctrine  now 
contended  for,  that  a  remainder-man  is  bound  by  the 
act  of  a  tenant  for  life  through  whom  he  claims,  was 
referred  to  by  Lord  Plunkett,  with  the  observation  that 
be  found  it  laid   down  broadly  enough  in  the  text 
books,  but  that  he  could  not  find  the  grounds  of  it 
distinctly  stated.    Yet  the  cases  of  Cuthbert  v.  Creasy 
(t).  Pirn  V.  Goodwin  (A),  and  Foster  v.  Blake  (/),  are 
sufficient  authorities  on  this  point,  and  the  judgment 
of  Lord  Manners  in  the  last  of  these  cases  has  always 
been  considered  to  be  good  law.     In  Whalley  v.  What- 
ktff  the  distinction  which  will  be  attempted  to  be 
relied  on  in  this  case,  as  to  the  continuance  of  the 


{e)  1  Ball  &  Beat.  489. 
(/)  2  Ball  &  Beat.  207. 

(g)  W.  213. 
(A)  4  Bli.  I. 


(f)  4  Bli.  135. 
(k)  Id.  133. 

(/)  Id.  140 ;  4  Dow,  230.  nom. 
Moore  v.  Blake. 
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Bavdon, 
Earl  of, 

V, 

Bbchbr. 
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1835.  tenancy  for  life  until  1825,  and  the  consequent  absence 
^^^^  of  right  in  the  remainder-man  to  interfere,  was  con- 
Eari  of,  gidered,  and  was  held  not  to  be  an  answer  to  the  lapse 
BecHEs.  of  time.  There  it  was  held  that  the  cause  of  action, 
within  the  meaning  of  the  Statute  of  Limitations,  arises 
when  a  party  has  a  right  to  apply  to  a  Court  of  Equity, 
and  in  that  case,  which,  it  should  be  recollected,  was  a 
case  of  fraud,  it  was  held  that  the  time  of  limitation 
began  to  run  from  the  time  when  the  fraud  was  dis- 
covered, whether  in  the  life  of  the  ancestor  or  upon 
the  descent.  That  rule  must  be  applied  here,  and  then 
the  Respondent  will  be  barred  by  lapse  of  time.  There 
is  no  authority  whatever  to  justify  the  claim  of  this 
remdnder-man  after  so  great  a  lapse  of  time.  Even 
therefore,  if  any  of  the  other  grounds  of  objection 
should  be  deemed  insufficient,  and  it  is  submitted  that 
all  of  them  are  valid,  this  alone  justifies  the  Appellant 
in  praying  tiiiat  the  judgment  of  the  Court  below  may 
be  reversed. 

Mr.  Bickersteth  and  Mr.  Jacob  for  the  Respon- 
dents : — All  the  proceedings  in  the  Court  of  Exchequer 
were  wrong.  There  was  no  protection  afibrded  to  the 
interests  of  the  infants ;  as  against  them  the  proceed- 
ings were  fraudulent,  and  a  court  of  equity,  when  it 
discovers  fraud  against  infants,  will  relieve  them  from 
the  consequences.  The  sale  was  directed  without  any 
restriction  as  to  what  was  to  be  sold ;  if  more  was 
sold  than  was  necessary,  the  surplus  was  to  go  into 
the  pocket  of  the  tenant  for  life.  That  is  treated  on 
the  other  side  as  a  sort  of  equitable  conversion  not 
sufficient  to  vitiate  the  transaction,  and  Ligktbume 
V.  Smft  (m)  is  cited;  but  in  that  case  all  the  necessary 
parties  were  before  the  Court,  and  that  circumstance 

(m)  2  Ball  &  B.  207. 
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was  a  main  ingredient  in  the  decision.  The  relations 
existing  here  between  all  the  parties  concerned  in  the 
sale,  and  the  manner  in  which  the  lands  not  sold  were 
treated,  clearly  prove  that  the  whole  transaction  was 
collusive  and  fraudulent.  There  was  nothing  real  or 
hoTidfide  in  it ;  the  parties  deceived  the  Court  by  pre- 
tended consents,  under  colour  of  which  they  sacrificed 
the  interests  of  the  tenants  in  remainder.  Then  when 
the  first  sale  was  set  aside  and  another  was  resorted  to, 
the  order  for  the  second  sale  was  made  without  any 
direction  as  to  the  payment  of  the  costs  of  the  first. 
Again,  therefore,  the  interests  of  the  tenant  in  remain- 
der were  sacrificed,  and  Mr.  Bernard,  who  pretended  to 
have  parted  with  the  estate,  acted  in  the  case,  and  con- 
sented that  the  sale  should  be  set  aside  and  the  pro- 
ceedings under  it  vacated.  It  is  not  disputed  that  the 
subsequent  proceedings  were  fictitious;  the  opinion 
of  the  other  side  as  to  the  anterior  proceedings  is  pretty 
well  shown  by  their  having  recourse  afterwards  to 
others  not  now  denied  to  be  fictitious.  It  is  clear,  under 
all  the  circumstances  of  this  case,  that  the  sales  in  1 783 
were  collusive  and  fraudulent ;  that  they  were  without 
any  real  competition  among  the  buyers,  and  without 
protection  to  the  interests  of  the  infant  tenant  in  tail. 
.  Even  the  ordinary  clause  that  he  should  have  a  day  to 
show  cause  when  he  came  of  age  was  omitted  from  the 
decree.  Under  these  sales  the  only  interest  that  James 
Bernard  could  gain  wasan  assignment  of  amortgage  and 
of  the  life  interest  of  Richard  Becher,  and  he  acquired 
no  rights  as  against  John  Becher  the  tenant  in  tail,  or 
as  against  the  remainder-man.  The  only  persons  pro- 
tected in  the  Court  of  Exchequer  were  those  who  were 
capable  of  acting  for  themselves,  namely,  the  mort- 
gagee, the  owner  of  the  charge  paid  off,  and  the  tenant 
for  life.    Their  interest  passed  to  the  purchaser,  but 
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no  other  did  so.  The  Court  was  deluded,  by  the  con* 
trivances  of  these  parties,  into  making  decrees  and 
orders  which  are  completely  irregular.  It  is  asserted 
that  fiill  value  was  given  for  these  estates.  There  k 
no  evidence  of  that ;  all  that  the  Court  can  now  know 
is,  that  proper  means  were  not  taken  to  procure  the 
fiill  value  for  the  estates.  As  to  the  objection  with 
respect  to  the  mode  of  awarding  compensation,  the 
bill  in  this  case  seeks  to  recover  the  lands.  Bemaid, 
who  had  wrongfully  obtained  these  lands,  gave  them 
to  his  own  family,  but  his  wrongful  act  could  conier 
no  right  on  the  donees.  The  Respondents  are  not 
bound  to  show  that  they  suffered  an  actual  loss  from 
the  sale,  that  must  be  presumed,  as  the  sale  was  not  ai 
equitable  conversion,  but  a  collusive  and  fraudulent 
proceeding.  But  an  objection  of  form  is  made  to  this 
suit.  It  is  said  that  these  were  judgments  of  the 
Court  of  Exchequer,  and  that  there  was  consequent^ 
no  power  in  the  Court  of  Chancery  to  set  them  aside. 
That  position  cannot  be  maintained  with  respect  to 
judgments  obtained,  as  these  were,  by  fraud. — [Loid 
Brougham :  You  cannot,  under  ordinary  circumstanceB^ 
go  to  the  Chancery  to  set  aside  a  decree  of  the  Exchequer 
for  irregularity  or  error,  but  the  decree  being  set  vf 
in  Chancery,  you  have  a  right,  on  the  ground  of  frand, 
to  call  on  the  Court  to  disregard  that  decree.] — ^Thatis 
the  ground  on  which  the  Respondent  puts  the  present 
case.  The  Irish  Chancery  reports  show  many  caies 
in  which  decrees  of  sales  have  been  set  aside  as  frau- 
dulent; sometimes  in  the  Courts  in  which  such 
decrees  were  made,  and  sometimes  in  other  Courts. 
In  Kennedy  v.  Daly  (n),  there  was  a  sale  in  the 
Exchequer,  and  a  suit  was  subsequently  instituted  h 
Chancery;  that  was  a  case  of  fraud  upon  the  rights  of 

(n)  I  Sch.  &  Lef.  355"-379- 
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an  infant.  Lord  Redesdale  gave  relief  against  the  i8S5. 
sale,  and  commented  strongly  on  the  fraudulent  nature  bIwdon 
of  the  proceeding.  In  Griff ard  v.  Hart  (o),  which  was  ^^  of, 
a  case  of  a  similar  kind,  Lord  Redesdale  acted  on  the  Bbcbeb. 
same  principle,  and  declared  that  he  should  hold  that 
the  plaintiff  was  entitled  to  be  put  in  the  same  situa- 
tion he  would  have  been  in  if  the  fraud  had  not  been 
practised.  In  Gore  v.  Stackpoole  (p),  there  was  a 
sale  of  mortgaged  estates  for  the  pajnoient  of  the  mort- 
gage and  of  judgment  debts.  The  sale  was  effected 
under  a  decree  fraudulently  obtained  in  1733,  in  the 
Court  of  Exchequer  in  Ireland,  by  collusion  between 
the  tenant  for  life  and  others,  to  the  prejudice  of  those 
in  remainder.  This  sale  was  questioned  in  the  Irish 
Court  of  Chancery  in  1796  by  the  tenant  in  tail,  three 
months  after  his  title  accrued.  There  Lord  Clare,  in 
1801,  dismissed  the  bill,  but  that  decision  was  after- 
wards brought  under  consideration  in  the  House  of 
Lords,  and  the  sale  was,  in  1 81 3,  set  aside  by  the  Lords 
as  to  part  sold  to  a  person  cognizant  of  the  fraud ;  and 
Lord  Redesdale  expressed  strong  doubts  whether  the 
same  course  would  not  have  been  pursued  with  respect 
to  the  other  part,  if  the  case  had  come  before  their 
Lordships,  as  to  that  other  part,  though  it  had  been  sold 
to  a  person  not  actually  cognizant  of  the  fraud,  but  who 
might  have  discovered  it  by  inspecting  the  proceedings^ 
on  the  fece  of  which  it  was  apparent.  In  Mullins  y. 
Toumsend  (g),  and  Colclough  v.  Bolger  (r),  the  princi- 
ple of  setting  aside  a  fraudulent  sale  was  acted  on.  In 
the  last  of  these  cases  the  Court  set  aside  a  sale  with- 
out going  into  the  question  of  fraud,  and  this  House 
decided  that  it  was  rightly  done,  on  the  ground  that 

(o)  1  Sch.  &  Lef.  386.  {q)   2  Dow  &  Clark,  430 ;  5 

Bli.  N.  S.  567. 
(p)  1  Dow,  18.  (r)  4  Dow,  54;  3  Bli.  181. 
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1835.      it  was  incumbent  on  a  purchaser  to  see  that  the  decree 

^"^    '     under  which  he  purchased  was  substantially  complied 

Earl  of/     with.    That  was  not  done  here,  and  on  that  grouiid 

Becbbb.     ^one  the  first  sale  could  not  have  been  supported*    It 

was  bad  also  on  the  ground  on  which  the  particf 

themselves  deemed  it  prudent  to  set  it  aside. 

Now  as  to  the  question  of  compensation.  The  princi- 
ple of  courts  of  equity  is  to  give  relief  by  a  specific  resti- 
tution of  the  property;  but  if  that  is  impossible,  then 
the  party  injured  is  entitled  to  the  value  of  the  property 
at  the  time  he  ought  to  have  come  into  possession  (^it 
If  the  Court  of  Chancery  is  called  on  to  give  a  mai 
the  value  of  stock,  of  all  things  the  most  fluctuating; 
the  order  is  to  replace  the  quantity  of  stock  impro- 
perly sold  ;  and  the  stock  must  be  replaced  without 
reference  to  the  difference  in  price.     Wilson  v.  Moon^ 
which  occurred  some   months  ago  in  the  Court  of 
Chancery  («),  proceeded  on  that  rule ;  and   trusteei 
having  improperly  applied  trust  stock  to  their  own 
purposes,  were  afterwards  ordered,  at  the  suit  of  the 
legatees,  to  restore  it,  and  it  was  replaced,  not  at  the 
value  it  bore  at  the  time  of  the  conversion,  but  at  t 
very  considerable  advance.    Then  as  to  the  answer  set 
up  on  the  alleged  delay.  The  rule  as  to  the  lapse  of  time 
is  not  denied,  but  the  question  here  is  as  to  the  appli* 
cability  of  that  rule.    The  first  point  to  be  considered 
is,  whether  there  was  fraud  in  the  transaction,  and  if 
so,  then  when  that  fraud  was  discovered ;  the  next 
point  is,  when  the  adverse  possession  commenced,  and 
when  the  right  to  sue  accrued.     The  existing  right  to 
the  possession  of  the  land  could  alone  give  the  Respon- 
dent the  right  to  sue.      Courts  of  equity  will  not 
entertain  a  bill  for  the  mere  declaration  of  a  right,  nor 
unless  something  is  to  be  done  upon  that  declaration. 

(vv)  Since  reported,  i  Myl.  &  K.  1-^7  &  337. 
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.  On  that  ground  alone,  the  Respondent  is  excused  for  i835. 
not  proceeding  at  an  earlier  period.  Then  as  to  the  ^^^j^^ 
adverse  possession.  If  a  mortgagee  enters  into  posses-  Earl  of, 
sion  as  mortgagee  during  the  life  of  the  tenant  for  life,  Becber. 
and  remains  in  possession  for  twenty  years,  the  tenant 
in  remainder  is  barred,  for  such  a  possession  is  adverse ; 
but  if  the  mortgagee  purchases  the  interest  of  the 
tenant  for  life,  or  takes  imder  him,  the  mortgagee  is  in 
possession  in  two  characters,  and  his  possession  is  not 
adverse,  but  is  consistent  with  the  interest  of  him  in 
remainder.  In  Corbett  v.  Baker  (<),  the  husband 
and  wife  were  in  possession  of  an  estate  in  right  of  the 
wife,  they  mortgaged  by  fine,  and  then  conveyed  the 
equity  of  redemption  by  lease  and  release  to  the 
mort^gee.  He  remained  in  possession  as  complete 
owner  for  more  than  twenty  years  during  the  life  of  the 
husband,  who  was  tenant  by  courtesy.  After  the  hus- 
band's death  it  was  held  that  the  heir  of  the  wife  was 
not  barred  of  his  equity  of  redemption  by  lapse  of 
time.  Ravald  v.  Mussel  (u\  in  the  Exchequer,  is  to 
the  same  effect.  In  the  last  of  these  cases,  Harris  v. 
Hollinson  (»r),  Cholmeley  v.  Clinton  {y\  and  Corbett  v. 
Baker,  were  cited  and  considered ;  and  Lord  Chief 
Baron  Alexander,  admitting  that  adverse  possession 
.would  be  a  bar,  declared  that  the  question  whether 
the  possession  was  or  was  not  adverse,  must  depend  on 
the  character  in  which  the  possession  was  held.  Tried 
by  that  rule,  there  was  no  adverse  possession  in  the 
present  case,  when  the  mortgagee  was  in  under  the 
tenant  for  life,  for  Lord  Chief  Baron  Alexander  dis- 
tinctly stated  that  the  character  of  the  tenant  for  life 
is  not  adverse  to  him  in  remainder.  Whallej/  v. 
Whalley{z)  is  no  authority  in  the  present  case,  for  that 


(t)  3  Anstr.  755. 
(tt)  I  Younge,  g. 


(y)  2  Jac.  &  W.  191  ;  4  Bli.  1. 
^uj  t  Younge,  g.  (2)  3  Bli.  3. 

(x)  1  Sim.  6c  St.  471. 
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was  an  application  by  a  party  to  set  aside  deeds  which 
he  himself  had  executed.  It  was  clear  that  in  sadi  t 
case  the  limitation  of  time  b^an  from  the  moment  tint 
the  fraud  was  discovered.  But  Bennett  v.  Cottqf{a) 
is  a  direct  authority.  There,  upon  the  expiraliflB 
of  the  tenancy  for  life,  the  first  remainder-man  im 
allowed  to  claim  compensation  for  a  loss  he  had  suffered 
through  the  neglect  of  the  tenant  for  life,  though  moR 
than  twenty  years  had  elapsed.  In  the  present  case  die 
discovery  of  the  fraud  would  have  given  the  remainckr* 
man  no  right  to  proceed  during  the  existence  of  die 
tenancy  for  life.  The  utmost  that  he  could  have  dooe 
under  any  circumstances,  would  have  been  to  file  a 
bill  to  perpetuate  testimony.  But  even  if  he  codd 
have  been  allowed  to  do  that,  which  would  have  beet 
of  comparatively  little  use,  since  the  documentuj 
evidence  was  sufficient  for  any  purpose  he  might 
require,  he  could  not  have  applied  to  the  Court  ftr 
relief  while  the  tenancy  for  life  continued.  As  sooa 
as  it  terminated  he  proceeded.  There  has  not,  there- 
fore, been  any  acquiescence  on  the  part  of  the  Respon- 
dent, and  he  is  entitled  to  have  the  judgment  given  is 
his  favour,  affirmed  with  costs. 


Mr.  Tinney  in  reply: — In  all  the  cases  where i 
transaction  taking  place  a  considerable  time  back  htf 
been  set  aside,  there  is  not  one  in  which  the  main  ii* 
gredient  was  not  a  want  of  value  given  by  the  piff^ 
chaser.  There  is  no  such  ingredient  in  the  proeil 
case.  The  Respondent  here  had  no  right  to  appty  to 
the  Court  of  Chancery  to  set  aside  transactions  whkk 
had  taken  place  many  years  ago  in  the  Court  of  Ex- 
chequer. The  Court  of  Chancery  is  no  court  of  ap- 
peal to  decide  on  judgments  previously  given  in  tbe 
Court  of  Exchequer.     Both  are  courts  of  co-ordifltf^ 

(a)  5  Sim.  i8i  ;  s  Myl,  &  K.  2S5. 
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jurisdiction.    The  distinction  on  which  the  proceed- 
ing has  been  attempted  to  be  justified  does  not  apply. 
The  Respondent,  in  fact,  appealed  to  the  Court  of 
Chancery  to  set  aside  the  judgment  of  the  Court  of 
Exchequer,   a  court  of  co-ordinate  jurisdiction   in 
equity.     Now  it  is  admitted  on  the  other  side  that 
this  cannot  be  done.     On  that  admission  the  judg- 
ment of  the  Court  below  must  be  reversed.  The  ground 
on  which  these  sales  are  impeached  is  one  of  fraud, 
but  there  is  no  evidence  whatever  to  impute  fraud  to 
Mr.  Bernard.     The  fact  that,  under  the  recommenda- 
tion of  his  professional  advisers,  he  agreed  to  the  sale 
being  set  aside  proves  nothing.     If  they  thought  that 
there  was  any  defect  of  form  that  might  render  the 
title  doubtful  for  a  moment,  they  were  right  in  having 
the  defect  remedied  while  all  the  parties  were  alive. 
Their  doing  so  at  so  early  a  period  is  rather  a  proof 
of  good  faith  than  otherwise.     But  supposing  that 
those  who  now  represent  Mr.  Bernard  should  be  com- 
pelled to  give  what  is  called  compensation,  in  what 
manner  is  that  compensation  to  be  ascertained  ?    The 
difficulty  of  settling  that  point  is  an  answer  to  this 
sait.    It  is  said  that  if  the  property  is  not  restored, 
the  value  must  be  given,  and  that  that  value  must  be 
calculated  at  the  time  when  the  remainder-man  would, 
but  for  these  transactions,  have  been  entitled  to  enter 
into  possession.     But  will  equity,  because  this  land 
has  been  passed  away  to  a  stranger,  who  has  altered 
and  improved  the  character  of  the  property,  now  call 
on  his  representatives  to  pay  the  present,  the  improved 
value  of  the  land  ?     It  is  impossible  to  suppose  that  a 
court  of  equity  will  do  anything  of  the  kind.    Wilson 
V.  Moore  (b)  is  not  in  point,  for  that  was   a  case 
arising  out  of  the  stipulations  made  on  a  marriage,  and 
fraudulently  endeavoured  to  be  evaded.      In   such 

(6)  1  Myl.  &  Keene»  127. 
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1835.  cases  the  Courts  have  alwajrs  strictly  enforced  die 
j^^^^j^Q^  stipulation  (c).  Here  marriage  was  not  the  coo- 
Earl  of,  sideration,  and  no  fraud  is  proved.  But  there  18 
Beghss.  another  difficulty :  suppose  that  there  existed  a  grooiil 
for  compensation,  to  whom  is  it  to  be  given  ?  Tie 
Respondent  is  not  the  personal  representative  of  lus 
father,  but  is  a  sort  of  purchaser  ander  the  provisioBi 
of  the  statute  De  donis  from  the  original  creator  of  the 
estate  tail.  Now,  pecuniary  damages  must  always  go 
to  the  personal  representative.  Not  to  act  on  thit 
rule  would  create  numberless  difficulties.  Suppose 
tlie  Respondent  should  die  before  the  money  paeaed 
into  his  pocket,  could  the  remainder-man  in  tail  undei 
the  settlement  of  1740  come  into  Court,  and  bf  a 
supplemental  bill  claim  this  money?  He  certain^ 
could  not ;  nor  can  the  present  Respondent  claim  it 
as  remainder-man,  after  die  expiration  of  his  fatho^f 
title.  Now,  as  to  the  lapse  of  time.  The  Respondent  ii 
barred  by  lapse  of  time*  The  general  principle  la 
Cholmeley  v.  Clinton  and  the  other  cases  is,  that  bam 
the  moment  a  party  is  enabled  to  have  relief  in  equity, 
his  acquiescence  runs  against  him. — ^[Lord  Braugkm: 
That  is,  provided  that  the  possession  of  the  other  pai^ 
is  inconsistent  with  his  rights ;  in  other  words,  that  i 
is  an  adverse  possession.] — Not  an  adverse  possession  ii 
the  sense  in  which  that  term  is  ordinarily  used  in  a 
court  of  law. — [Lord  Brotighcan:  A  possession  flot 
referable  to  anything  which  is  consistent  ¥rith  his  title; 
he  could  not  be  said  to  slumber  over  his  rights,  if  Ini 
utmost  activity  could  do  nothing  for  him.] — Suppoie 
that  definition  of  adverse  possession  to  be  adopted  ii 
this  case.  Is  the  possession  consistent  with  his  titlet 
Wright  was  the  mortgagee  of  the  whole  estate  included 
in  the  settlement  of  1790.     Evans  was  an  incas- 

(c)  Jones  V.  Martin,  6  Bro.  P.  C.  437 ;   Logan  ▼.  IPiiaiA 
ante,  vol.  i.  p.  6ii. 
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brancer  on  it.  Wright  obtained  a  decree  for  a  foreclo- 
sure, which  then  went  on  to  direct  that,  the  equities 
of  Evans  being  destroyed,  the  whole  estate  should  be 
sold,  in  order  to  clear  oflP  incumbrances.  Was  not  the 
whole  title  affected  by  this  proceeding  ?  The  posses- 
sion by  any  one  person  of  any  particular  lot  is  incon- 
sistent with  a  mortgage  which  runs  over  the  whole. 
From  the  moment,  therefore,  that  a  purchaser  of  a 
part  existed,  and  was  let  into  possesson  on  his  pur- 
chase, there  was  a  possession  inconsistent  with  that 
of  the  remainder-man,  and  the  time  of  limitation 
began  to  run.  Bernard  here  did  not  purchase  Richard 
Becher's  life  estate  under  Richard  Becher,  but  under 
a  decree  adverse  to  Richard  Becher.  Bernard,  there- 
fore, does  not  claim  under  Becher,  but  against  him. 
His  possession,  consequently,  was  adverse  to  the  tenant 
for  life,  and  to  those  in  remainder,  from  the  moment 
that  it  vested  in  Bernard.  The  point  now  under  discus- 
sion was  argued  when  Fostei'  v.  Blake  was  the  second 
time  before  the  Court,  and  the  observations  of  the  learned 
Judge  who  decided  that  case  are  important,  as  show- 
ing what  was  his  opinion  as  to  the  course  that  courts  of 
equity  ought  to  adopt  with  regard  to  the  provisions  of 
the  Statute  of  Limitations  in  cases  of  bills  for  redeem- 
ing filed  by  those  in  remainder.  He  said  (d),  "  The 
only  question  now  remaining,  is  how  far  the  Statute  of 
Limitations  is  to  be  applied  to  a  redemption  bill.  It 
appears  not  a  little  extraordinary  that  a  court  of 
equity  should  adopt  the  analogy  and  the  exceptions 
of  the  statute,  and  yet  reject  the  provisions  as  to  the 
period  from  which  the  time  is  calculated  to  commence, 
so  as  to  bar  the  redemption  bill.  The  mortgagor  in 
equity  is  considered  as  the  owner  of  this  estate,  the 
mortgagee  a  mere  incumbrancer ;  the  limitation  of  a 
bill  to  redeem  is  borrowed  from  the  statute,  and  no 

(cO  2  Ball  &  B.  575- 
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satisfactory  reason  can  be  assigned  for  rejecting  the 
most  important  provision  of  the  act,  namely,  the 
period  from  which  the  adverse  possesssion  shall  begin 
to  run  as  against  a  remainder-man."  The  obsenfa* 
tions  of  the  Lord  Chancellor  in  Bennett  v.  ColUy  (e), 
show  that  the  Respondent  in  this  case  is  barred.  His 
Lordship,  after  referring  to  the  many  cases  that  hid 
been  cited,  declared  that  they  did  not  apply,  became 
in  that  case  ^^  the  quantum  of  damages  could  net  be 
ascertained  till  the  tenant  for  life  died,  because  till  then 
it  was  impossible  to  know  what  would  be  the  residae 
unexpended  of  the  lease,  and  the  present  proceediq; 
could  not  have  been  instituted."  No  such  excuse  ftr 
the  delay  exists  in  the  present  case.  The  Respoodcit 
had  a  clear  and  well-defined  remedy,  which  he  mig^ 
have  put  in  force  at  an  earlier  period.  His  laches  ii 
not  doing  so  must  now  debar  him  &om  succeeding 
in  this  suit.  It  is  a  matter  of  every- day  practice,  thit 
when  a  mortgagee  takes  possession,  the  time  begins  to 
run  against  the  remainder-man,  as  he  has  the  aaine 
right  to  redeem  as  the  tenant  for  life.  Haoald  v.  B» 
sell  (f)  was  identical  with  the  case  of  Corbet  v.  .fi^ 
her{g) ;  and  there  the  possession  of  the  mortgagee  im 
perfectly  consistent  with  the  possession  of  the  husband^ 
who  was  tenant  by  the  courtesy,  and  the  heir  of  tk 
wife  could  not  interfere.  These  two  cases,  tfaerefim 
furnish  no  authority  in  support  of  the  Respondent's 
claim,  for  the  possession  here  was  adverse.  In  Cokkm^ 
V.  Stevens  (A),  the  heir  had  been  abroad,  and  tfacvfr* 
fore  the  statute  did  not  apply ;  and  in  Gfore  v.  StaA' 
poole{i\  the  tenant  for  life  was  himself  the  real  tfaon^ 
not  the  avowed  purchaser  of  the  fee;,  so  that  of  coine 


s 


{e)  a  Myl.  &  K.  235-933. 
(/)  Younge,  9. 

(g)  1  Anstr.  138.    S.  C.  judg- 
ment reversed,  3  Anstr.  755. 


(*)  1  BIL  121, 
(0  1  Daw,  18, 
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the  Statute  of  Limitations  could  not  run  against  the       i835. 
heir  durino'  his  life,  for  that  would  have  been  to  ren-     .^"^^ 

J       1  •  p  1  •  Bamdok, 

der  his  wrongful  act  good  as  against  the  tenant  in      £ari  of, 
remainder.  Becheiu 

Lord  Brougham: — This  case  has  been  very  fully 
and  ably  argued,  and  the  point  involved  is  one  of 
considerable  importance.  When  a  decree  is  pro- 
nounced by  a  Judge  of  the  long  experience  of  the 
noble  and  learned  Lord  who  decided  this  case,  and 
after  ample  discussion  and  great  pains  taken  by  him, 
and  when  his  judgment  is  fortified  by  a  statement  of 
reasons  ample  and  satisfactory  (at  least  in  all  except 
with  respect  to  one  particular),  it  becomes  an  anxious 
matter  for  any  one  to  advise  your  Lordships  to  over- 
rule his  decision.  The  probabilities  are  all  in  favour 
of  the  soimdness  of  his  judgment ;  it  is,  however,  the 
du^  of  the  professional  members  of  your  Lordships' 
House  to  advise  your  Lordships  to  the  best  of  their 
abilities,  on  all  cases  which  may  be  brought  here  by 
appeal  for  your  decision.  I  shall,  therefore,  apply 
myself  to  the  consideration  with  that  view ;  but  though 
there  are  one  or  two  matters  on  which  I  shall  not  be 
satisfied  till  I  have  had  time  to  consider  them,  there 
are  others  on  which  I  shall  now  throw  out  a  few 
observations  that  will,  perhaps,  dispose  of  them  at 
once.  The  first  ground  of  objection  assigned  appears 
to  be  one  of  form,  but  in  fact  it  is  one  of  substance, 
fibr  it  goes  to  the  jurisdiction.  It  is  said  that  the 
whole  of  these  proceedings  spring  from  a  decree  of  the 
Court  of  Exchequer  in  Ireland,  and  that  that  decree 
being  pronounced  by  a  Court  of  competent  jurisdic- 
tion, upon  parties  legally  before  it,  cannot  now  be 
questioned  in  another  Court  of  co-ordinate  jurisdic- 
tion ;  but,  if  brought  into  dispute  at  all,  should  be 
bjought  into  dispute  in   the  Court  where  it  was 
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1835.  originally  pronounced.  I  agree  generally  to  the  pn>- 
Bamdoii  position,  but  I  must  add  to  it  this  one  qualification, 
Eari  of,  that  you  may  at  ail  times,  in  a  Court  of  competent 
Becbeb.  jurisdiction,— competent  as  to  the  subject-matter  of  the 
suit  itself, — where  you  appear  as  an  actor,  object  to  a 
decree  made  in  another  Court,  upon  which  decree  your 
adversary  relies ;  and  you  may,  either  as  actor  or 
defender,  object  to  the  validity  of  that  decree,  pro- 
vided it  was  pronounced  through  fraud,  contrivance, 
or  covin  of  any  description,  or  not  in  a  real  suit;  or 
if  pronounced  in  a  real  and  substantial  suit,  betweoi 
parties  who  were  really  not  in  contest  with  eadi 
other.  That  it  is  undeniably  true  that  the  Court  of 
Chancery  has  no  right  to  review  a  decree  of  die 
Court  of  Exchequer ;  that  nothing  but  a  Court  of 
Appeal  can  give  redress  if  such  decree  is  erroneous,  is 
clear,  and  indeed  nothing  can  be  more  true  than  snch 
a  proposition ;  but  it  is  equally  true,  that  if  the  decree 
has  been  obtained  by  fraud  it  shall  avail  nothing  ftr 
or  against  the  parties  afiected  by  it,  to  the  prosecutioB 
of  a  claim,  or  to  the  defence  of  a  right.  These  two 
propositions  are  undeniably  true ;  they  are  recognised 
in  practice,  they  are  independent  of  each  other,  and 
they  stand  well  together.  That  was  the  rule  stated  as 
deduced  from  all  the  authorities  in  a  case  which,  having 
been  decided  in  theCourtof  Arches,  was  subsequentif 
the  subject  of  discussion  in  another  Court.  The  ques- 
tion was,  whether  the  judgment  of  the  Court  of  ArdMS 
was  conclusive  and  binding  on  all  other  Courts,  not 
Courts  where  that  judgment  was  before  them  on 
appeal.  Mr.  Solicitor-general  Wedderbum,  in  Hi 
excellent  argument  in  that  case,  thus  summed  up  the 
eflfect  of  all  the  authorities  (k)  : — "  A  sentence  is  a 

(k)  The  Duchess  of  Kingston's  case,  20  HoweU*s  State 
47^-    See  also  Gore  v.  Stactpook,  1  Dow,  18,  whidi  was  a 
of  a  bill  filed  in  the  Irish  Court  of  Chancery  by  a  remainder 
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Judicial  determination  of  a  cause  agitated  between        i835. 
real  parties,  upon  which  a  real  interest  has  been  set-     ^|][^^^ 
tied;— in  order  to  make  a  sentence  there  must  be  a      Earl  of,' 
real  interest,  a  real  argument,  a  real  prosecution,  a     beciIea. 
real  defence,  a  real  decision.     Of  all  these  requisites 
not  one  takes  place  in  the  case  of  a  fraudulent  and 
collusive   suit ;    there   is   no  Judge,    but  a  person 
invested  with  the  ensigns  of  a  judicial  office,  is  mis- 
employed in  listening  to  a  fictitious  cause  proposed  to 
him ;  there  is  no  party  litigating,  there  is  no  party 
defendant,  no  real  interest  brought  into  question." 
On  the  whole,  I  am  of  opinion  that  this  case  falls 
within  the  rule  there  stated,  and  which  I  quote  from 
Mr.  Wedderbum's  statement  because  of  the  aptness  of 
the  expressions.     It  is  not  an  irregularity,  it  is  not  an 
error  which  is  here  complained  of,  but  it  is  that  the  whole 
proceeding  is  collusive  and  fraudulent ;  that  it  cannot 
therefore  be  treated  as  a  judicial  proceeding,  but  may 
be  passed  by  as  availing  nothing  to  the  party  who  sets 
it  up.     That  then  brings  me  to  the  body  of  the  argu- 
ment.    There  are  only  two  grounds  on  which  it  is 
necessary  to  take  time  to   consider;  the  first  is,  in 
what  manner  the  compensation  ought  to  be  awarded ; 
and,  secondly,  what  is  the  effect  and  import  of  the 
length  of  time  which  has  been  suffered  to  elapse.     I 
chiefly  require  time  to  consider  these  points,  because 
on  them,  and  on  them  alone,  is  the  judgment  of  the 
noble  and  learned  Lord  in  the  Court  below  at  all 
deficient  in  fulness.     I  ought  however  to  add,  that  on 
the  point  of  the  lapse  of  time  I  am  much  in  favour  of 
the  judgment  of  the  Court  below. 

Lord  Brougliam : — My  Lords,  I  stated  my  views  of      Sept.  5. 
this  case  very  fully  when  it  was   previously  before 

daiming  to  redeem,  the  estates  having  been  sold  under  decrees  of 
die  Court  of  Exchequer ;  and  see  Lord  £ldon*s  observations,  p.  33, 

VOL.  111.  L  h 
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1835.       your  Lordships,  I  mean  in  the  course  of  the  argu- 
^"^^^     ment ;  so  that,  after  what  1  then  threw  out,  I  shall 

Bamdov,  «     ,    .  .    ^  1  1         J 

Earl  of,  not  feel  it  necessary  to  enter  mto  any  lengthened 
Becucr.  observations  at  present.  There  were  two  points  on 
which  the  case  depended.  On  one  of  them  I  ex- 
pressed my  opinion  at  the  time,  I  had  no  doubt 
about  it ;  if  it  had  been  well  founded  it  would  have 
gone  to  the  jurisdiction  of  this  Court.  As  to  the 
other,  which  in  itself  embraced  two  points,  I  wished 
to  take  time  to  consider,  in  order  to  see  what  had 
been  the  grounds  of  my  noble  and  learned  friend 
Lord  Plunket's  opinion,  for  I  could  not  see  the  reasons 
for  that  opinion  in  the  report  of  the  judgment  fm^ 
nished  to  me.  I  have  since  had  a  communicatioD 
with'  my  noble  and  learned  friend,  and  I  find  that  he 
took,  when  the  cause  was  in  his  Court,  a  view  of  the 
subject  similar  to  that  which  I  took  here ;  that  he 
considered  the  points  separately,  and  had  come  to  die 
same  conclusion  upon  them.  I  do  not  mean  to  say 
that  this  is  a  case  free  from  doubt ;  but  my  doabb 
upon  it  are  not  so  strong  as  to  incline  me  to  adyue 
your  Lordships  to  reverse  the  judgment  of  the  Court 
below,  for  a  Court  of  Appeal  ought  never  to  revene 
the  judgment  of  an  inferior  Court  unless  quite  coih 
fident  that  the  judgment  given  in  the  Court  below  is 
wrong.  I  shall  therefore  move  that  this  judgment  be 
affirmed ;  but,  as  it  is  a  case  not  entirely  free  bm 
doubt,  I  shall  move  that  it  be  affirmed  without  costs. 

Affirmed  accordingly. 
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In  the  matter  of  the  Islington  Market  Bill. 


Where  a  corporation  had  held  a  market  by  prescription,  and 
the  Crown  afterwards  granted  to  the  corporation  a  charter 
with  these  words,  "  quod  nullum  mercatum  infra  septem 
leucas  in  circuitu  burgi  prsedicti  per  nos  vel  hseredes  nostros 
alieno  concedatur :"    Held,  that  such  prohibition,  if  it  could 
be  construed  to  extend  beyond  that  which  is  attached  by 
the  common  law  to  the  grant  of  a  market,  was  void.     Held 
also,  ttat  the  establishment  of  a  new  market,  to  be  holden 
at  the  same  times  within  the  common  law  distance  of  the 
old  market,  was  prima  fade  injurious  to  the  latter,  and 
therefore  void ;  the  convenience  of  the  public  would  not, 
under  such   circumstances,  justify  the   grant   of  a   new 
market. 

And  where  tHe  first  charter  purported  to  be  granted  *'  de 
assensu  prselatorum,  comitum,  &c.  in  instanti  Parliamento 
convocato,"  a  new  charter  granted  to  hold  a  market  within 
the  prescribed  distance  would  be  void,  and  would  be  re- 
pealable  by  scire  facias.  The  words  stated  would  have 
the  effect  of  giving  the  first  charter  the  authority  of  an 
Act  of  Parliament. 

Such  a  charter  could  only  be  repealed  by  Act  of  Parliament. 

"If  the  market  created  by  the  first  charter  had  not  sufficient 
space  for  the  accommodation  of  the  public,  and  also,  if 
part  of  the  space  originally  allotted  to  it  was  employed  or 
suffered  by  the  grantee  to  be  employed  for  other  purposes^ 
without  his  providing  as  convenient  a  place  for  the  pubhc 
to  buy  and  sell  in  elsewhere  within  the  limits  of  his  grant, 
such  circumstances  would  furnish  a  good  defence  to  an 
action  brought  by  him  against  any  person  for  selling  out  of 
the  market;  they  might  also  furnish  ground  for  a  scire 
facias  to  repeal  the  patent 
Qucere,  whether  such   circumstances  would  not  render  the 

L  L  2 
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1 835.  grantee  liable  to  an  indictment  for  a  misdemeanour  ?  If  thej 

^ — — '  would,  an  action  would  also  lie  against  him  for  his  default 

Market"     ^^^  vfhxle  such  grant  remained  unrepealed,  no  other  market 
Bill.  could  be  granted  within  the  limited  distance. 

If  by  the  terms  of  the  grant  the  market  was  to  be  held  in 
a  fixed  place  defined  and  known  by  metes  and  bdundsy 
should  those  limits  not  be  sufficient,  and  the  owner  of  die 
market  have  no  power  to  enlarge  them,  a  new  market 
might  be  granted  to  such  an  extent  as  to  supply  the  defi- 
ciency,  but  no  more. 


A  BILL  had  been  introduced  into  Parliament  fcf 
the  purpose  of  establishing  a  cattle-market  at  Islington. 
The  corporation  of  the  city  of  London  presented  a 
petition  to  the  House  of  Lords,  praying  to  be  heud 
by  counsel  against  the  Bill.  The  prayer  of  the  petitioft 
was  granted,  and  the  Bill  was  ordered  to  be  aigned 
by  one  counsel  on  each  side. 

Mr.  Harrison  appeared  at  the  bar  as  counsel  for  tk 
corporation  against  the  Bill. 

Joij9.  Mr.  Serjeant  Merewether   was  heard   in  support 

of  it. 

At  the  close  of  the  arguments  the  following  (pet 
tions  were  proposed  to  the  Judges : 

A  charter  was  granted  by  King  Edward  III.  to 
the  corporation  of  the  borough  of  A.,  with  these  wonh 
(inter  alia,)  ^^  quod  nullum  mercatum  infra  septal 
leucas  in  circuit{i  burgi  prsedicti  per  nos  vel  hsereda 
nostros  alieno  concedatur."  The  corporation  bA 
continued  to  hold,  as  it  before  had  been  holden,  hj 
prescription,  a  market  in  Blackacre,  and  to  take  the 
profits  thereof.     A  charter  is  now  granted  to  B.  kf 


« 


Bill. 
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the  Crown,  of  a  market  to  be  holden  in  Whiteacre,       i835. 
within  less  than  seven  miles  distance  from  Blackacre.    r     ^    ' 

1        /.  1  ISLINOTOW 

1.  Is  this  second  grant  contrary  to  the  first,  and  may     Market 
it  be  repealed  by  set.  fa.  as  contrary  thereto  ? 

2.  The  same  question,  Whiteacre  being  less  than 
seven  miles  distant  from  the  borough  of  A.  r 

3.  In  either  of  the  said  cases,  can  it  be  pleaded  or 
in  any  way  taken  into  consideration  that  the  benefit 
of  the  public  required  a  new  market  to  be  holden 
other  than  markets  holden  by  the  corporation  of  A., 
and  within  less  than  seven  miles  from  those  markets, 
or  from  the  said  borough  ? 

Mr.  Justice  Parky  on  behalf  of  himself  and  the 
other  Judges,  delivered  the  following  answer : 

I  have  to  acquaint  your  Lordships,  that  my  learned 
brethren  and  myself,  in  considering  the  questions  pro- 
pounded to  us  by  your  Lordships,  assume  that  it  is 
proposed  to  ask  the  first  and  second  questions  with 
reference  to  holding  the  new  market  at  the  same 
times  with  the  old. 

The  Judges  are  agreed,  that,  if  this  clause  adds  any 
prohibition  other  than  that  which  is  attached  by  the 
common  law  to  the  grant  of  a  market,  it  is  void ;  for 
there  is  no  consideration  for  such  restriction,  nor  any 
additional  benefit  conferred  upon  the  subject.  That 
is,  it  is  a  prohibition  imposed  in  respect  of  an  old 
right,  without  a  new  consideration. 

The  establishment  of  a  new  market,  to  be  holden  at 
the  same  times  within  the  common  law  distance  of  an 
old  market,  primd  facie  is  injurious  to  the  old  market, 
and  therefore  void. 

The  Judges  are  also  of  opinion,  that  the  circum- 
stances mentioned  in  the  third  question,  viz.,  that  the 
benefit  of  the  public   required  a  new  market  to  be 

L  L  3 
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1835.      holden  other  than  markets  already   holden  by  the 
*    ""    '     first  grantee,  would  not  of  itself  warrant  the  grant  of 

IsUliGTOK  ,  ,      ^ 

Market     such  new  market. 

Bill. 

July  14.  In  a  subsequent  debate  on    the  Bill,  the  further 

opinion  of  the  Judges  was  desired,  and  their  LordshipB 
having  again  attended  the  House,  the  following  ques- 
tions were  put  to  them : 

A  charter  was  granted  by  King  Edward  IIL  to  the 
corporation  of  the  borough  of  A.,  with  these  wordii 
(inter  alia,)  ^*  quod  nullum  mercatum  infra  sqpta 
leucas  in  circuitii  burgi  praedicti  per  nos  vel  hsredei 
nostros  alieno  concedatur."  And  this  grant  purporti 
to  be  made  ^*  de  assensu  prselatorum,  comitum,  baio* 
num,  ac  totius  communitatis  regni  in  instanti  Parfe 
mento  apud  Westmonasterium  convocato."  And  the 
charter  begins,  ^'Rex  Archiepiscopis,  &c.  salutem.' 
The  corporation  hath  continued  to  hold  as  it  bete 
had  been  holden,  by  prescription,  a  market  in  Blad* 
acre,  in  the  borough  of  A.,  and  to  take  the  joA 
thereof.  A  charter  is  now  granted  to  B.  by  the  Crowi 
of  a  market  to  be  holden  in  Whiteacre,  within  \m 
than  seven  miles  distance  from  Blackaere. 

1 .  Would  the  second  charter  as  above  mentioned, 
for  holding  a  market  within  seven  miles  from  the 
market  at  Blackaere,  be  illegal,  and  could  it  be 
repealed  by  scire  f ados  ? 

2.  Same  question,  within  seven  leagues  from  tk 
borough  of  A.  ? 

3.  The  Judges  having  informed  the  House,  thitii 
tlieir  opinion  the  circumstance  of  the  benefit  of  tk 
public  requiring  a  new  market  would  not  of  itirf 
warrant  the  grant  of  a  new  market,  their  opinioi » 
further  required,  whether  the  advantage  of  the  puhBct 
coupled  with  the  fact  that  the  space  of  the  pi* 
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market  is  not  sufficient  for  the  buyers  and  sellers,        i835. 
could  not  be  pleaded,  or  in  any  way  taken  into  con-       ^""^^    ' 

.  *  1  n  Islington 

sideration,  to  warrant  or  support  the  grant  of  a  new      Mapkit 
market  within  the  limits  of  the  common  law  ?  ^'^^" 

4.  Or  whether  the  advantage  of  the  public,  coupled 
with  the  facts  that  the  space  of  the  prior  market  is  not 
sufficient  for  the  buyers  and  sellers,  and  that  part  of 
the  ancient  site  of  the  market  has  been  employed  or 
permitted  to  be  employed  by  the  owners  of  the 
market,  could  not  be  pleaded,  or  in  any  way  taken 
into  consideration,  to  warrant  or  support  the  grant  of 
•a  new  market  within  the  limits  of  the  common  law  ? 

6.  Or  whether,  supposing  the  prior  market  to  be 
granted  in  a  fixed  place,  the  advantage  of  the 
public,  coupled  with  the  facts  that  the  place  of  the 
prior  market  is  not  sufficient  for  the  buyers  and 
sellers,  and  that  part  of  the  ancient  site  and  place  of 
the  market  has  been  employed  or  permitted  to  be 
•employed  by  the  owners  of  the  market  for  other 
purposes  than  those  of  the  market,  could  not  be 
pleaded,  or  in  any  way  taken  into  consideration,  to 
warrant  or  support  the  grant  of  a  new  market  within 
the  limits  of  the  common  law  ? 

Mr.  Justice  Littledale^  having  conferred  with  the 
rest  of  the  Judges  present,  delivered  their  unanimous 
opinion  on  the  two  first  questions  in  the  affirmative, 
but  desired  time  to  consider  of  the  remaining  three 
questions. 

On  a  subsequent  day,  Mr.  Justice  LittUdale  de-      Aug.  19. 
livered  the  unanimous  opinions  of  the  Judges  present, 
upon  these  three  questions,  in  the  following  terms : 

When  three  of  the  Judges,  Mr.  Baron  Parke,  Lord 
Commissioner  Bosanquet  and  myself,  attended  your 

L  L  4 
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1835.       Lordships'  House  on  the  14th  of  July,  your  L(»rddii]is 

^  were  pleased  to  ask  the  Judges  then  present,  whether 

Maeket     the  words  of  the  charter  of  King  Edward  III.  were 

^^^^  such  as  to  give  it  the  effect  of  an  Act  of  Parliament? 
and  to  which  question,  the  Judges  answered  in  the 
affirmative.  That  being  so,  it  would  appear  that  aB 
the  other  questions  which  now  await  the  opinicm  of 
the  Judges  are  at  an  end,  because  if  there  be  a  pio- 
hibition  by  Act  of  Parliament  from  holding  a  market 
within  seven  miles  of  the  borough  of  A.,  the  king 
would  have  no  right  to  grant  a  market  to  be  heU 
within  seven  miles  under  any  circumstances  whatso- 
ever ;  but  an  application  must  be  made  to  Parliament 
to  repeal  that  Act  which  has  embraced  and  confinned 
the  charter. 

The  third  and  fourth  questions  proposed  by  yoor 
Lordships,  which  are  the  two  first  of  those  on  which 
the  Judges  requested  time  for  consideration,  may  be 
conveniently  answered   together.      These  questiom 
evidently  apply  to  the  grant  of  a  market,  not  to  be 
held  in  a  certain  spot  defined  or  known  by  metes 
and  bounds,  but  generally  in  the  viU  or  district  of 
Blackacre.     There  is  no  doubt  but  that  the  grantee 
of  such  a  market  may  hold  it  anywhere  within  that 
vill  or    district,  or  in   more  places  than  one,  and 
may  change  the  place  in  which  it  is   held ;  and  aa 
obligation  is  cast  upon  him  by  his  acceptance  of  tk 
grant,  to  provide  convenient  accomodation  for  all  wha 
are  ready  to  buy  and  sell  in  the  public  market.    If  he 
does  not  do  so,  or  if,  after  having  once  appropriated  a 
particular  site  for  the  use  of  the  public  as  a  market* 
place,   he    afterwards  employs    or    permits   it,  or 
part    of   it,    to    be    employed    for    other    purposes 
without    providing   as  convenient  a  place  for  the 
public  to  buy  and  sell  in  elsewhere,  within  the  limte 
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of  his  grant,  the  consequence  would  be  first,  that  there  1 835. 
would  be  a  good  defence  to  an  action  brought  by  the  j^j^^^^^ 
grantee  of  the  franchise  against  any  person  for  selling  Market 
out  of  the  market  to  the  prejudice  of  his  right,  pro- 
vided such  person  had  been  prevented  from  selling  in 
the  market  by  the  want  of  convenient  room.  This 
point  was  decided  in  the  case  of  Prince  v.  Leiois  (a), 
and  confirmed  by  that  of  Mosdy  v.  Walker  (6).  A 
second  consequence  would  be,  that  this  breach  of  a 
public  duty  on  the  part  of  the  grantee  of  the  franchise 
might,  unless  those  inconveniences  were  removed,  and 
a  sufiicient  space  restored  for  the  accommodation  of 
the  public,  operate  as  a  forfeiture,  and  furnish  a 
ground  for  a  scire  facias  to  repeal  the  patent  by  which 
the  market  was  granted.  And  thirdly,  we  are  not 
prepared  to  say  that  such  misconduct  of  the  grantee 
would  not  render  him  liable  to  an  indictment  for  a 
misdemeanour,  in  like  manner  as  the  grantee  of  a  ferry 
is  punishable  for  a  default  in  providing  proper  boats 
and  ferrymen,  though  we  are  not  aware  of  any  instance 
in  which  such  a  proceeding  against  the  owner  of  a 
market  has  been  adopted ;  and  if  an  indictment  would 
lie  against  him  for  his  default,  an  action  would  also  lie 
at  the  suit  of  any  private  individual  who  should  have 
received  any  special  injury  thereby. 

But  these  are  the  only  consequences  of  the  breach 
of  duty  committed  by  the  grantee  of  the  franchise ; 
for  we  are  of  opinion  that  whilst  the  grant  remains 
unrepealed,  the  default  of  providing  proper  accommo- 
dation for  the  public  cannot  operate  in  point  of  law 
as  a  ground  for  granting  a  new  charter  to  another  to 
hold  a  market  within  the  common  law  distance,  which 
shall  really  be  injurious  to  the  existing  market.     But 

(a)  5  Barn.  &  Cres.  363.  {h)  7  Barn.  &  Cres.  40. 
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1 835.       after  the  former  grant  has  been  duly  repealed,  a  new 
Islington    charter  may  of  course  be  granted  to  any  one. 
Market         The  fifth  and  last  question  proposed  by  your  Lord- 
sliips  contains  one  circumstance  which  makes  a  Teiy 
material  difference  in  the  consideration  of  the  supposed 
case.    This  question  relates  to  a  market  held  by  the 
terms  of  the  grant  in  a  fixed  place,  that  is,  as  we 
understand  it,  in  a  place  defined  or  known  by  metes 
and  bounds,  and  containing  a  precise  quantity  of  land. 
We  are  of  opinion,  that  if  those  limits  are  not  sofficiait 
for  the  accommodation  of  buyers   and  sellers  at  (!he 
market,  and  the  owner  of  the  market  has  no  power  to 
enlarge  the  limits,   that  circumstance,  coupled  with 
the  fact  that  it  would  be  for  the  advantage  of  the 
public  that  a  new  market  should  be  erected,  would  be 
a  sufficient  ground  for  the  Crown  to  take  such  stepi 
as  would  according  to  law  have  the  effect  of  erecting 
a  new  market,  to  such  an  extent  as  would  remedy  the 
inconvenience,   without  affecting  the   rights  of  the 
owners  of  the  old  market ;  and  for  that  purpose  a  writ 
of  ad  quod  damnum  might  issue,  and  upon  the  inqui- 
sition returned  on  that  writ,  that  the  erection  of  a  new 
market  would  not  be  to  the  damage  of  the  owners  or 
other  persons,  the  Crown  might  grant  sudi  a  new 
market  as  would  not  be  to  the  damage  of  others.    We 
do  not  say  that  a  writ  of  ad  quod  damnum  is  absolutely 
necessary;  but  if  the  Crown  were  to  grant  a  new 
charter  without  a  writ  of  ad  quod  damnum^  and  it 
should  appear  that  the  interests  of  other  persons  were 
prejudiced,  the    Crown    would    be  supposed  to  be 
deceived,  and  the  grant  might  be  repealed  on  a  uin 
fancies.  Vide  note  in  Fitz.  Nat.  Brev.  226 ;  and  according 
to  the  authority  in  2  Inst.  406,  "  if  one  hath  a  market 
either  by  prescription  or  by  letters  patent  of  the  king, 
and  another  obtains  a  market  to  the  nusans  of  tfae 
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former  market,  he  shall  not  tarry  till  he  have  avoided       i835. 
the  letters  patent  of  the  latter  market  by  course  of    t*    ^    ' 

^  ^  J  iSLINGTON 

law,  but  he  may  have  an  assize  of  nusans ;"  and  the  Market 
same  authority  adds,  **  there  be  words  in  the  grant  of 
a  market,  ita  quod  nan  sit  ad  nocumentum  alterius 
mercatiJ^  But  in  whatever  form  any  proceedings  are 
taken  for  the  new  market,  we  are  of  opinion  that  the 
new  market  can  only  be  legally  granted  to  such  an 
extent  as  to  provide  for  what  may  be  called  the  surplus 
accommodation  of  the  public  beyond  what  the  market 
of  Blackacre  can  afford,  and  that  the  market  of  Black- 
acre  is  not  to  be  affected  by  the  new  market :  for  in- 
stance, if  the  public  require  twenty  acres  of  accommo- 
dation, and  Blackacre  could  only  afford  ten  acres,  the 
new  market  could  not  be  granted  for  the  whole  twenty 
acres,  but  only  for  the  additional  ten  acres,  so  as,  upon 
the  whole,  the  twenty  should  be  capable  of  being  used 
by  the  public ;  and  we  think  that  if  the  proceeding  by 
ad  quod  damnum  should  be  adopted,  the  inquisition 
would  probably  be  adapted  to  such  a  state  of  things. 

For  if  a  new  market  were  granted  for  twenty  acres, 
that  would  be  to  the  damage  of  the  old  market,  and 
might  have  the  effect  of  totally  ruining  it,  when  there 
was  no  default  in  the  owners  of  that  market,  but  the 
necessity  of  the  new  market  arose  from  the  increase  of 
population.  This  view  of  the  case  however  is  entirely 
new.  We  at  least  know  of  no  instance  where  the 
question  has  arisen,  for  in  general  markets  belong  to 
districts,  and  then  they  may  be  changed  or  enlarged  as 
the  owners  please.  And  as  this  point  never  has  been 
ai^ed  by  counsel,  and  as  the  opinion  of  three  Judges 
only  is  asked,  when  the  original  questions  were  sub- 
mitted to  nine  Judges,  we  do  not  feel  so  confident  in 
this  opinion  as  if  we  had  come  to  the  same  conclusion 
after  hearing  counsel  and  conferring  with   the  whole 
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1835.      of  the  nine  Judges  to  whom  the  questions  were  origi- 
nally put. 

ISLINGTOV  T 

Maeket  Your  Lordships  will  observe  that  it  may  by  possibi- 
lity happen  that  the  limits  of  a  district  within  which  a 
market  is  to  be  held  (though  such  market  may  not  be 
confined  to  a  certain  place  therein)  may  yet  be  so 
narrow,  and  the  residue  of  the  district  not  appropriated 
to  the  purpose  of  a  market  so  occupied,  that  die 
grantee  cannot  possibly  perform  his  duty  by  providing 
such  accommodation  as  the  increased  exigencies  of  the 
public  may  require.  Such  a  case  would,  we  apprehendi 
be  governed  by  the  principle  laid  down  in  our  answer 
to  the  fifth  and  last  question,  and  the  Crown  would 
have  a  power  to  grant  such  new  market  as  would  be 
required  for  that  portion  of  the  public  which  coald 
not  be  accommodated  within  the  limits  of  the  former 
grant. 

Lord  Brougham. — I  am  sure  that  your  Lord- 
ships are  much  indebted  to  the  Judges  for  the  very 
learned  answers  they  have  given  to  your  Lordships' 
questions.  The  opinion  they  have  given  is  un- 
doubtedly a  qualified  one,  but  then  it  is  clear  that  we 
can  run  no  risk  from  acting  on  it  thus  qualified.  Your 
Lordships  only  put  the  question  whether  the  charter 
intended  to  be  granted  was  inconsistent  with  the  old 
grant.  Your  Lordships  put  the  feigned  case  of  a  new 
and  an  old  charter.  But  the  Judges  have  stated  that 
in  such  a  case  as  we  have  stated,  namely,  with  such 
words  in  the  charter,  it  is  to  be  taken  as  equal  to  an 
Act  of  Parliament.  Now  an  Act  of  Parliament,  as  we 
know,  can  touch  anything,  and  that  which  has  been 
created  by  one  may  be  taken  away  by  another.  The 
answer,  therefore,  does  not  decide  the  fate  of  the  Bill 
The  fact  that  the  Islington  Market  Bill  may  be  incon- 


ON   APPEALS  AND  WRITS  OF  ERROR  623 

sistent  with  existing  rights,  is  not  decisive  of  the  ques-       1 835. 
tion  whether  you  ought  to  pass  that  Bill,  for  that  must    i^iinoton 
be  the  case  with  all  local  Acts  and  with  all  Bills  for  the     Mariet 
dissolution  of  marriage.     Yet  it  is  clear,  that,  with 
respect  to  these.  Parliament  has  an  undoubted  power 
to  pass  them.     All,  therefore,  that  you  have  obtained 
from  the  Judges,  so  far  as  relates  to  your  guidance  in 
the  present  case,  is  the  expression  of  an  opinion  that 
but  by  a  new  Act  of  Parliament  old  rights  cannot  be 
interfered  with.     But  that  may  be  the  best  foundation 
for  asking  for  the  new  remedy.     The  question  of  com- 
pensation may  be  affected   by   this  opinion  of  the 
Judges,  but  nothing  more ;  but  your  Lordships  cannot 
grant  this  compensation,    and    the  other  House   of 
Parliament  has  dealt  with  the  Bill  already.     You  may 
suggest  an  amendment,  and  the  other  House  may  tack 
a  clause  of  compensation  to  the  Bill. 

The  Earl  of  Devon  quite  agreed  with  what  had  just 
fkllen  from  the  noble  and  learned  Lord. 

The  opinions  of  the  Judges  were  ordered  to  be  entered 
on  the  Journals  (a). 

The  Bill  afterwards  passed  both  Houses  and  received 
the  Royal  assent. 

{n)  See  the  Lords*  Journals  for  1835,  pp.  285, 583,  584. 
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APPEAL 


FROM    THE   COURT   OF   SESSION. 


John  Mactaogart,  jun.,  and  Others   -     Appellants. 


William  Watson 


Respondent. 


Watson  undertook  by  bond  jointly  and  severally  with  the 
trustee  of  a  bankrupt  estate  in  Scotland  to  answer  to 
the  extent  of  1,000  Z.  that  the  trustee  should  faithfully 
discharge  his  office,  account  for  his  management  of  the 
estate,  &c.  The  creditors  of  the  bankrupt,  according  to  the 
bankrupt  law  in  Scotland,  chose  commissioners  to  act  for 
them,  and  to  superintend  the  proceedings  of  the  trustee.  The 
trustee  having  managed  the  estate  for  thirteen  years  without 
censure,  was,  in  the  fourteenth  year,  found  to  have,  by  va- 
rious contrivances  amounting  to  fraud,  abstracted  from  the 
bankrupt  estate  a  large  sum,  and  his  accounts  were  deficient 
to  the  amount  of  1 ,008  /.  The  bond  being  put  in  suit  against 
Watson,  the  co-obligor  and  surety,  he  pleaded  that  the 
commissioners,  by  neglect  and  connivance,  had  caused  and 
permitted  the  trustee's  default,  or,  knowing  it,  had  concealed 
It  from  him,  but  of  this  imputation  he  did  not  give  any 
proof,  and  it  was  denied  by  the  commissioners :  Held,  by 
the  Lords,  reversing  the  judgment  of  the  Court  below,  that 
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1835. 

Mactaccart 
and  others 

V. 

Watson. 


the  surety  was  not  discharged  from  bis  obligation  by  the 
alleged  neglect  of  the  commissioners  in  not  detecting  the 
fraud  and  malversation  of  the  trustee. 

iHE  estates  of  the  Grorbals'  cotton-spinning  and 
manufacturing  company,  and  of  Alexander  M*Keriie 
as  a  partner  thereof,  having  been  sequestrated  under 
the  Bankrupt  Act,  (54  Geo.  3,  c.  137,)  in  the  month 
of  September  1815,  Mr.  William  Jeffrey  was  elected 
and  confirmed  trustee  on  the  sequestrated  estates  on 
the  10th  of  October  next  following,  and  the  Respcm- 
dent  became  cautioner  or  surety  for  his  fidelity  in 
office,  and  for  a  faithful  account  of  his  intromissions, 
to  the  extent  of  1,000/.  The  bond  granted  by  them  on 
that  occasion,  after  reciting  the  sequestration,  &c.,  pro- 
ceeded  thus: — "  Therefore  I,  the  said  William  Jeffrey, 
as  principal,  without  limitation,  and   I  the  said  Wil- 
liam Watson,  as  cautioner,  surety,  and  full  obligant, 
with  and  for  the  said  William  Jeffrey,  to  the  foresaid 
extent  of  1,000/.  sterling,  hereby  bind  and  oblige 
ourselves  jointly  and  severally,  renouncing  the  benefit 
of  discussion,  and  our  heirs,  executors  and  successon 
whomsoever,  that  I,  the  said  William  Jeflrey,  shall 
and  will  manage  the  said  estate  in  all  respects  confbnn 
to  the  statute  under   which   the   sequestration  was 
awarded,  and  that  I  shall  and  will  hold  just  connt 
and  reckoning,  and  make  payment  to  the  said  crediton 
according  to  their  several  claims  ranked  upon  the 
said  sequestrated  estate,  or  the  trustees  or  trustee  that 
may  be  afterwards  named  by  the  creditors  to  succeed 
me,  for  my  whole  management,  receipts  and  intro- 
missions as  trustee  foresaid,  with  the  property  of  the 
said  estates,  or  any  part  thereof,  of  whatever  kind  or 
denomination,    and  wherever  situated,    which  n»J 
come  into  my  hands  as  trustee  foresaid,  and  that  fitHO 
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time  to  time,  when  required/'  &c.     Commissioners       1835. 

were  soon  afterwards  elected  by  the  creditors,  accord-  mac7aggart 

ing  to  the  requisitions  of  the  said  Act,  to  superintend     »"^  ^^^^^^^ 

the  trustee's  administration  of  the  sequestrated  estates,      Watson. 

from  which  he  soon  realized  a  considerable  sum,  and 

a  dividend  of  25.  in  the  pound  on  the  proved  debts 

was  declared    by  order  of  the  commissioners,  and 

paid  before  the  statutory  period.     A  further  dividend 

of  6d.  in  the  pound  was  declared  in  May  1820,  when 

the  trustee  presented  a  report  of  his  management  and 

intromissions  with  the  estate  to   the  commissioners, 

who  examined  the  same  and  found  it  to  be  correct. 

He  again,  in  May  1826,  presented  to  them  a  report 

accompanied  with  a  statement  of  his  whole  accounts 

up  to  that  period.     The  commissioners  examined  this 

statement,  and  found  upon  the  face  of  it  a  balance  of 

67  /.  1 1 5.  lid.  in  favour  of  the  trustee,  which  was 

caused  by  the  disbursements  made  by  him,  with  the 

sanction  of  the  creditors,  in  resisting,  in  a  long  course 

of  litigation,  various  claims  made  on  the  bankrupt 

estate  by  M  r.  John  Mactaggart  of  London  (a) .  With  the 

exception  of  the  property  involved  in  that  litigation, 

the  estate  was,  at  this  period,  considered  as  wound  up 

and  recovered ;  and  there  was  no  call  for  an  audit  of 

the  accounts  again  until  January  1829,  when  the  new 

commissioners  then  elected,  on  the  resignation  of  the 

former  commissioners,  called  upon    the    trustee    to 

exhibit  a  state  of  the  funds.     Upon  the  investigation 

which  was  then  made  into  the  accounts,  Mr.  Jeffrey 

was  found  to  owe  to  the   estate   1,008/.    125.    2d. 

On  that  discovery  he  resigned  the  office  of  trustee, 

and  Mr.  James  Kerr  having  been  elected  in  his  place, 

after  several  ineffectual  applications  to  liim,  and  to 

(a)  See  Mactaggart  v.  Jeff^rey^  4  Shaw  &  W.  361. 
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1835.  his  cautioner,  the  Respondent,  for  a  settlement  of  the 
Mactacoait  ^^  deficiency,  raised  an  action  against  them  for  pay- 
and  others  mcnt  of  the  1,000/.,  the  amount  of  the  bond.  One 
WATtfoir.  James  William  Robertson  was  also  a  defendant  to  the 
action,  in  respect  of  the  share  which  it  was  alleged 
that  he  had  taken  in  the  management  of  the  bankrupt 
estate,  as  a  partner  of  Jeffrey.  The  summons  con- 
cluded to  the  effect,  "  First,  that  the  said  W.  Jeffrey 
and  .r.  W.  Robertson  should  be  decerned,  conjunctly 
and  severally,  to  hold  just  count  and  reckoning  with 
the  pursuer,  as  trustee  foresaid,  for  the  whole  of  their 
joint  and  individual  actings  and  management,  in 
regard  to  the  said  sequestrated  estates,  and  for  that 
purpose  to  exhibit  a  full  and  accurate  state  of  their 
accounts,  and  of  their  whole  joint  and  individual 
intromissions  with  the  said  estates,  with  the  vouchers 
for  the  same,  whereby  the  balance  due  by  them,  or 
either  of  them,  to  the  pursuer,  may  appear,  and  be 
ascertained ;  and  they  should  be  decerned  to  make 
payment,  conjunctly  and  severally,  of  such  sum  as 
shall  appear,  upon  a  proper  accounting,  to  be  the  true 
balance  remaining  due  by  them,  or  either  of  them,  on 
account  of  the  said  sequestrated  estates,  &c.  Secondly, 
that  the  said  W.  Watson,  as  cautioner  aforesaid  for  the 
said  W.  Jeffrey,  and  also  as  full  obligant  along  with 
him,  in  terms  of  the  foresaid  bond,  should  be  decerned, 
conjunctly  and  severally,  with  the  said  W.  Jeffrey 
and  J.  W.  Robertson,  or  with  the  said  W.  Jeffrey,  to 
make  payment  to  the  pursuer,  as  trustee  foresaid,  of 
the  sum  of  1,000  I.  sterling,  being  part  of  the  balance 
admitted  to  be  due  by  the  said  W.  Jeffrey  on  account 
of  the  said  sequestrated  estates,  and  to  which  extent 
the  said  W,  Watson  is  liable,  under  his  bond  of  cau- 
tion before  mentioned,  together  with  the  legal  interest 
of  the  said  sum  of  1,000  /.,  from  the  date  of  citation 
to  follow  hereon,"  &c. 
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The  Respondent,  in  his  defence  to  the  action,  alleged  1835. 
that  he  was  not  a  creditor  upon  the  estate,  and  had  no  M^^^i^^^^^ 
opportunity  of  knowing  anything  regarding  the  and  others 
transactions  of  the  trustee,  or  the  proceedings  under  Watsov. 
the  sequestration.  He  trusted  that  the  creditors  and 
their  commissioners  would  do  their  duty  in  maintaining 
that  check  over  the  trustee's  proceedings  which,  by 
the  statute,  they  were  empowered  and  required  to  do. 
That  in  the  summons  no  explanation  was  given  as  to 
the  cause  of  the  extraordinary  arrear  into  which  the 
trustee  was  allowed  to  run,  or  of  the  delay  on  the 
part  of  the  creditors  and  their  commissioners  in  call- 
ing him  to  account  for  so  very  long  a  period,  and  until 
he  himself  had  become  bankrupt.  That  the  whole 
of  the  alleged  defalcation  proceeded  from  the  com- 
missioners and  creditors  having  entirely  violated  and 
disregarded  the  course  of  management  and  procedure, 
which  it  was  incumbent  on  them  to  follow,  with  re- 
ference to  the  trustee's  intromissions.  That  it  appeared 
from  a  minute  of  the  meeting  of  the  commissioners 
in  May  1826,  that  the  trustee  laid  before  that  meeting 
the  Glasgow  Bank  receipt  for  3,400/.,  being  the  money 
then  in  the  bank  belonging  to  the  estate,  and  they  ap- 
proved of  its  transmission  from  the  Royal  to  the 
Glasgow  Bank,  which  was  done  with  their  knowledge 
and  approbation  at  the  time  the  transference  was  made. 
The  Respondent  insisted  that  that  operation  was  un- 
warranted and  illegal,  as  by  the  43d  section  of  the 
Bankrupt  Act,  the  trustee  is  bound  to  lodge  all  the 
money  he  receivesin  the  Royal  Bank,  Bank  of  Scotland, 
or  Bank  of  the  British  Linen  Company,  unless  he  has 
been  directed  by  four-fifths  in  number  and  value  of  a 
general  meeting  of  the  creditors  to  lodge  it  in  some 
other  bank,  which  did  not  appear  to  have  been  done 
in  this  case ;  and  he  had  reason  to  believe  that  the 
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1835.      money  was  lodged  and  the  receipt  dated  only  a  few 
MactI^rt  ^^y^  before,  and  that,  had  the  commissioners  per- 
and  others    formed  the  duty  imperatively  enjoined  on  them  by  the 
Watson.     Said  Section  of  the  Act,  they  would  have  found  that, 
for   a  long   period  previous  to  the   date  of  the  re- 
ceipt, the  money  had  not  been  in  any  bank  at  ail. 
They  had  utterly  failed  to  observe  the  course  pre- 
scribed  by   the   enactment.      They    had    previously 
allowed  the  sequestration  to  go  to  sleep  for  about  sx 
years  without  anything  being  done,  and  without  ever 
taking  the  precaution  pointed  out  by  the  statute  (tf 
comparing  the  sums  lodged  and  drawn  by  the  trustee 
in  his  bank  account,  with  the  sums  received  and  dis- 
bursed by  him ;  and  they  never  at  any  subseqaent 
period  made  any  examination  or  inquiry  whatever 
with  regard  to  the  intromissions  of  the  trustee,  or  to 
the  depositation  in  bank  of  the  funds  in  his  hands.  That 
the   commissioners  and  creditors   also   neglected  to 
attend  to  the  requirement  of  the  37th  section  of  the 
statute,  by  which  the  trustee  is  bound,  once  in  every 
three  months,  to  make  up  a  state  and  estimate  of  the 
estate,  and  the  commissioners  are  bound  to  subscribe 
every  such  state  in  the  sederunt  book.     The  vari(H» 
j)eriods  also  pointed  out  by  the  statute  for  auditii^ 
tlie  accounts  with  a  view  to  after   dividends,  were 
allowed  to  pass  without  anything  being  done  to  in- 
vestigate tlie  situation  of  the  bankrupt  estate.    Oa 
all  these  grounds  the  Respondent  claimed  to  be  dis- 
charged from  his  cautionary  obligation. 

After  the  action  had  for  some  time  proceeded,  aa 
arrangement  was  entered  into  between  Mr.  Kerr,  as 
trustee  on  the  estate,  with  consent  of  the  coinmi*" 
sioncrs  and  creditors,  and  the  Appellants,  by  which, 
on  certain  considerations,  there  were  made  over  to 
the  Appellants  the  whole  assets  of  the  sequeita^ 
estate,  and,  amongst  others,  the  right  of  claim  fonn- 
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ing  the  subject  of  this  action.     By  an  interlocutor,       i835. 
dated  May  1832,  the  Appellants,  who  are  the  repre-  m^^^^J!]|^„ 
sentatives  of  the  said  John  Mactaggart  of  London,    and  others 
deceased,   were  sisted  as  pursuers  in  the  action  in     Watsou. 
place  of  James  Kerr  and  as  his  assignees. 

By  an  interlocutor,  dated  12th  November  1833, 
the  Lord  Ordinary,  having  considered  the  closed 
record  and  whole  process  in  respect  to  William  Watson, 
sustained  his  defences,  and  accordingly  decerned, 
finding  him  entitled  to  his  expenses,  &c. ;  and  his 
Lordship  added  the  following  note  explanatory  of  his 
judgment:  "The  Lord  Ordinary  thinks,  that  in 
various  respects,  but  in  particular  in  respect  to  the 
money  falling  to  be  in  bank,  there  was  a  gross  failure 
by  the  commissioners  to  observe  the  regulations  of 
the  statute  provided  to  control  the  trustee ;  and  the 
LfOrd  Ordinary  further  thinks,  that  in  all  probability 
this  neglect  of  duty  was  the  cause  of  the  embezzle- 
ment which  produced  the  loss.  The  trustee,  Jeffrey, 
did  not  snatch  the  money  and  run  off.  Even  at  the 
end,  he  seems  to  have  taken  the  use  of  it,  in  the  hope 
of  replacing  it  before  it  was  missed,  a  hope  encouraged 
in  him  by  the  want  of  any  examination  of  his  accounts 
with  the  banks,  and  indeed  of  keeping  or  exhibiting 
any  accounts  with  the  banks  at  all." 

A  reclaiming  note  was  presented  by  the  Appellants 
to  the  Lords  of  the  Second  Division,  by  whom  the 
following  interlocutor  was  pronounced :  "  24th  January 
1834.  The  Lords  having  considered  this  note,  with 
the  other  proceedings,  and  heard  counsel  thereon, 
adhere  to  the  interlocutor  complained  of." 

The  appeal  was  against  these  interlocutors. 

Mr.  Pemberton  and  Mr.  Keay  for  the  Appellants : — 
The  Court  below  altogether  overlooked,  or  did  not 
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1835.      give  sufficient  weight  to  the  &ct,  that  the  Respondent 
,, '    '    '     was  himself  surety  that  those  very  things  should  hare 

M  ACT  AGO  ART  -^  J  rt 

and  others    been  doue  which  he  alleges  were  not  done,  and  he 
WAm>]f.     ^'^  ^^^  therefore  entitled  to  complain  of  the  omis- 
sion or  neglect  of  them.   The  bond  in  its  express  tenm 
contains  two  several  obligations ;  the  first  is,  "  That  I, 
the  said  William  Jeffrey,  shall  and  wiU  manage  the 
said  estate  in  all  respects  conform  to  the  statute  under 
which  tlie  sequestration  was  awarded."     The  second 
obligation,  which  is  distinct  from  and  additi(Hial  to 
the  first,  is,  *^  And  that  I  shall  and  wiU  hold  just  count 
and  reckoning,  and  make  payment,  &c.  for  my  whole 
management,  receipts  and  intromissions,  as  trustee 
foresaid."      Besides   the    main   obligation   to  make 
payment  of  any   pecuniary   balance   which  Jefirey 
might  owe  to  the  estate,  here  is  a  most  distinct  and 
unequivocal  obligation  on  the  Respondent,  binding  him 
to  guarantee  that  Jeffrey  should  do  all  those  things 
in  discharge  of  his  office  which  the  statute  requires 
to  be  done.     The  security  gained  by  this  obligatioo 
can  never  be  held  to  be  superseded  by  the  appoint* 
ment  of  commissioners,  or  by  the  manner  in  which 
they  may  have  discharged  their  duty.     If  that  dutj 
is  rightly  performed,  the  creditors  have  both  the  sta- 
tutory checks  in  full  operation ;  if  one  of  those  checb 
fail  them,  by  a  negligence  on  the  part  of  the  com- 
missioners, that  affords   no  reason    why    the  other 
should  become  entirely  inoperative.     It  is  utterly  to 
mistake  the  whole  intendment  of  the  statute  to  assume 
that  the  diligence  of  the  commissioners  is  to  be  the 
measure  of  the  cautioner's  liability,   and  that  their 
negligence  must  form  his  discharge.     The  commis- 
sioners are  gratuitous  officers,  and  therefore  to  a  laige 
extent  irresponsible,  because  it  would  require  some- 
thing nearly  approximating  to  actual  fraud  to  subject 
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them  to  pecuniary  liability.     It  is  out  of  the  question       1835. 
therefore  to  expect  from  these  any  close  or  laborious  j^^ctagoart 
superintendence  of  the  trustee's  proceedings.     It  is    andoihere 
equally  unreasonable  to  expect  any  efficient  super-     watiok. 
intendence  from  the  general  body  of  creditors,  who 
are  generally  scattered  over  the  country,  and  not  in  a 
situation  to  attend  to  the  management  of  the  trustee. 
It  is  different  with  the  cautioner ;  he  has  it  in  his  power 
always  to  be  accurately  informed  of  the  proceedings 
of  the  trustee ;  he  is  entitled  to  have  the  minutes  of 
procedure  and  the  accounts  of  the  estate  laid  open  to 
him.     If  information  is  withheld  from  him  by  the 
trustee,  he  is  entitled  to  compel  it  by  application  to 
the  commissioners  and  creditors,  and  if  they  do  not 
put  an  end  to  the  irregularity  complained  of,  he  then 
may  demand  to  be  freed  from  his  bond.     The  cau- 
tioner therefore  has  ample  control  over  the  conduct  of 
the  trustee.    Hamilton  v.  Calder  (6),  Wallace  v.  Lan- 
ders (c),  Eadie  v.  How  (d). 

Even  were  there  any  foundation  for  the  argument 
of  the  Respondent  in  the  Court  below,  it  would  be 
altogether  inapplicable,  in  so  far  at  least  as  regards 
the  sum  of  700/.  which  was  feloniously  abstracted 
from  the  bank  by  the  trustee.  For  reimbursement  of 
that  sum  to  the  estate  the  Respondent  must  be  held 
liable,  in  any  view  whatever  of  this  case.  That  sum 
was  abstracted  in  this  way :  In  May  1829,  the  funds  of 
the  estate,  amounting  to  3,125/.,  were  lying  deposited 
in  bank ;  2,425/.  in  the  Glasgow  Bank,  and  700/.  in 
the  bank  of  the  British  Linen  Company.  Jeffrey  was 
required  to  transfer  the  whole  sum  into  one  account 
with  the  Royal  Bank  of  Scotland.  He  did  transfer  the 
2,425/.  from  the  Glasgow  to  the  Royal  Bank  accord- 
ingly.     But  the   700/.   in   the  bank  of  the  British 

(6)  Die.  of  Deci.  aogi.       (e)  Id.  2096.      (</)  7  Shaw  &  D.  356. 
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18S5.      Linen  Company  he  took  out,  and  appropriated  it  to 
-. '    '     '     his  own  purposes ;   whilst,  to  conceal  the  fraud,  he 

Mactaggart  r      r  »  -»  » 

and  others  played  off  the  ingenious  manoeuvre  of  drawing  from 
Watsov.  ^^^  Royal  Bank,  and  re-lodging  the  next  day  700/.  of 
the  money  there  deposited,  so  as  to  get  a  separate 
deposit  receipt  for  this  sum  of  700  Z.  to  be  exhibited 
to  the  commissioners,  as  if  it  were  the  proceeds  of  the 
money  in  the  British  Linen  Company  Bank  regularly 
transferred.  Were  the  principles  on  which  Uie  Re- 
spondent founds  his  argument  indisputable,  they  are 
altogether  inapplicable  to  this  case,  in  which  an  aet 
is  committed  by  the  trustee  which  no  precaution 
could  prevent  and  no  ingenuity  anticipate.  No  mn 
could  possibly  suspect  that  Jeffrey  was  acting  the  pait 
of  a  thief;  no  one  could  have  prevented  the  theft 
from  being  perpetrated. 

Sir  John  Campbell  and  Mr.  M^Niell  for  the  Re- 
spondent : — 

The  sequestration  lasted  for  14  years,  during  whicb 
the  commissioners  affected  to  audit   the  trustee*s  a^ 
counts  four  different  times,  in  1816,  in  1818,  in  1820, 
and  in  1826.     But  during  the  whole  of  that  period 
the  commissioners  did  not  put  in  operation  the  check 
provided  by  the  statute,  in  the  examination  of  the  bank 
account  and  comparison  of  its  entries.     The  trustee 
was  allowed  and  encouraged  from  the  commencement 
to  intermeddle  with  the  funds  of  the  estate,  to  an  on- 
limited  extent,  as  if  they  had  been  his  own,  and  tbit 
in  a  manner  apparent  and  discoverable  on  the  veiy 
face  of  the  bank  accounts,  and  such  as  ought  instantly 
to  have  been  put  a  stop  to  by  the  commissioners :  and 
that  system,  after  advancing  from  year  to  year  in  aa 
increasing  ratio,  ended  at  last  in  the  direct  fraud  (9 
which  the  Appellants  impute  the  ultimate  de&lcatioO' 
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According  to  the  account  of  the  Appellants  them-        1835. 
selves,  there  were  various  stages  at  which  the  whole  m^ctaggart 
funds  of  the  estate  were  secured,  and  at  which,  if  the     ««<*  others 
trustee  had  then  been  removed  for  his  intermediate     Watsov. 
misconduct,  as  he  should  have  been,  no  loss  would 
have  accrued  to  the  estate. 

In  undertaking  an  obligation  as  cautioner  for  the 
trustee's  discharge  of  his  official  duty  to  the  creditors 
in  terms  of  the  Bankrupt  Act,  the  Respondent  was 
entitled  to  rely  on  the  provisions  of  that  statute  being 
fairly  and  substantially  observed  in  those  matters  in 
which  a  control  was  provided  on  the  part  of  the  cre- 
ditors over  the  proceedings  and  management  of  the 
trustee.     But  the  total  omission  and  violation  of  those 
provisions  on  the  part  of  the  creditors  and  their  dele- 
gates, the  commissioners,  was  such  a  change  of  the 
Respondent's  situation  and  of  the  contract  into  which 
he  entered,  that  he. was  no  longer  bound  as  cautioner. 
If  the   commissioners  omitted  entirely,   during   the 
14  years  that  the  sequestration  lasted,  to  make  any 
examination  under  the  statute  of  the  trustee's  bank 
account,  that  was  an  entire  departure  from  the  under- 
stood terms  of  their  statutory  engagement  with  the 
Respondent.     On  the  other  hand,  if  they  examined 
that  account,  and  did  not  put  a  stop  to  the  gross  mal- 
versations and  irregularities  apparent  on  the  face  of 
it,  they  then  sanctioned  a  course  of  management  on 
the  part  of  the  trustee  essentially  diflferent  from  that 
for  which  the   Respondent  became  bound,   and   in 
either  view  the  Respondent  is  discharged.     The  mode 
of  dealing  with  the  trustee,  by  requiring  merely  at  the 
distance  of  several  years,  or  receiving  as  satisfactory 
the  production  of  deposit  accounts  of  recent  dates, 
without  any  examination  of  the  intermediate  entries, 
was  such  a  departure  from  the  duty  of  the  commis- 
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1835.       sioners,  as  to  liberate  the  Respondent.     The  trustee's 

Mactacoart  ^c^^^*^  having  been  audited  from  time  to  time,  divi- 

■nd  others    dends  struck  and  accepted,  and  sums  of  commission 

WATfeiisr.      allowed  to  him,  without  any  complaint  against  him 

for  14  years,  the  Respondent  was  entitled  to  believe 

that  he  was  proceeding  in  all  respects  regularly,  and 

to  the  satisfaction  of  the  creditors,  and  cannot  now  be 

made  liable  for  the  deficiencies  of  a  trustee,  who  is 

found  to  have  been  openly  violating  his  duty  in  a 

course  of  misapplication  of  the  funds  without  control 

or  challenge. 

In  the  course  of  the  argument  the  following  cases 

were  cited,  besides  others  which  are  noticed  in  the 

judgment:  Mactavish  v.  Scott (e),  Duncan  v.  Porter- 

Jield{f)j  Mein  v. Hardie{g\  ^ndDalziel v. Menzies (A). 

Lord  Brougham. — ^The  bond  is  not  given  to  any 
individual  as  obligee,  but  it  is  an  obligation  to  the 
extent  of  1,000/.  by  the  trustee  and  his  cautioner 
jointly,  and  in  which  both  are  obligors.  As  the  con- 
dition is  that  W.  JeflFrey  shall  faithfully  and  regularly 
discharge  his  office  of  trustee,  and  as  the  creditors 
afterwards  chose  three  commissioners  to  act  for  them, 
and  in  a  manner  to  represent  them  in  their  dealings 
with  the  trustee,  and  to  some  extent  to  control,  or  at 
least  to  superintend  hi;)  proceedings,  we  may  allow  it 
to  be  held  that  these  creditors,  and  the  commissioners 
appointed  by  them,  and  acting  on  their  parts,  are  the 
obligees,  and  that  their  acts,  as  for  example,  in  releas- 
ing the  principal  obligor,  Jeflfrey,  would  discharge 
Watson,  his  surety ;  that  any  connivance  at  Jeffrey's 
misconduct,  and  any  act  otherwise  injurious  to  the 
rights  and  equity  of  the  surety,  and  done  behind  his 

(e)  4  Wils.  &  S.  410.  (g)  8  Shaw  &  D.  34C. 

(/)  5  Shaw  &  D,  1 11.  (A)  9  Shaw  &  D.  434. 
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back,  would  release  him,  as  much  as  if  the  bond  had       igss. 
been  given  to  them,  instead  of  being:  left  indefinite  as  ^,'         ' 

IVIaCTAGGART 

to  the  person  of  the  obligee.  We  are  thus  making  and  other* 
suppositions  the  most  favourable  to  the  Respondent,  watsow. 
for  we  are  not  only  assuming  the  creditors  to  be  re- 
presented and  bound  by  the  commissioners,  but  we 
are  allowing  the  Respondent  to  be  a  surety  only, 
whereas  he  is  a  principal,  being  a  joint  and  several 
obligor. 

It  appears  that  the  trustee,  by  a  series  of  irregular 
proceedings,  and  by  various  contrivances  amounting 
to  fraud,  in  respect  to  the  sequestrated  estate,  was 
found  in  arrear  in  his  accounts  to  the  amount  of 
1,008/.  12 s.  2d.;  and  the  trustee  who  succeeded  him 
put  the  bond  in  suit  against  the  Respondent,  who  de- 
fended himself  by  accusing  the  commissioners  of  great 
neglect  in  their  superintendence  of  JeflPrey,  of  conniv- 
ing at  his  misconduct,  and  of  generally  failing  to 
discharge  their  duties,  under  the  Bankrupt  Act,  to- 
wards the  creditors,  as  also  their  duties  towards  him- 
self in  his  capacity  of  JeflPery's  surety.  But  all,  or 
almost  all,  these  charges  are  denied  by  the  late  trus- 
tee who  first  raised  this  action,  and  by  the  Appel- 
lants, his  assignees,  and  also  by  the  commissioners. 
They  deny  all  knowledge  or  suspicion  of  Jeffrey's 
frauds,  which  were,  indeed,  for  the  most  part,  so  cun- 
ningly devised  as  to  escape  even  a  close  scrutiny; 
they  deny  all  laches  or  negligence  in  the  discharge  of 
their  own  office  ;  they  only  admit  that  their  meetings 
were  not  held  as  often  or  as  regularly  as  the  Scotch 
Bankrupt  Act  directs;  and  they  also  admit  that  a 
sum  lodged  in  the  Royal  Bank  by  JeflPrey,  as  the 
Act  requires,  was  with  their  privity  and  consent  trans- 
ferred to  a  Glasgow  bank,  of  which  one  of  themselves, 
a  large  creditor  of  the  bankrupt,  was  a  partner,  but 
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1835.  which  was  perfectly  solvent,  and  by  which  no  loss 
Mactagcart  ^^^tever  has  accrued  to  the  estate  (t). 
and  otiieii  Upon  this  latter  fact,  thus  admitted  in  the  plead- 
Wawi^  logs*  I  have  to  observe  that  it  wtis  most  irregular 
in  the  commissioners  to  allow  the  transfer  of  the 
fund  from  one  of  the  three  banks  expressly  named 
in  the  statute  without  the  consent  of  their  constitu- 
ents, the  creditors,  and  they  are  the  more  to  be 
blamed  that  one  of  themselves,  or  his  banking-house, 
was  to  profit  by  the  operation.  Had  any  loss  occur- 
red by  the  proceeding,  not  only  would  the  surety  have 
been  discharged  from  all  liability  in  respect  of  it, 
but  the  commissioners  would  have  been  accountable 
for  the  whole  amount  of  it  to  the  creditors  at  large ; 
but  no  loss  having  accrued  on  that  score,  and  Jeffrey 
having  done  no  act  of  malversation  or  even  of  neglect, 
up  to  the  date  of  that  transaction,  I  am  clearly  of 
opinion  that  the  Respondent  is  not,  at  least  by  the 
transfer,  discharged  from  his  obligation  in  respect  of 
Jeffrey  as  regards  his  subsequent  dealings. 

The  Court  below  having  assoilzied  the  Respondent 
in  respect  of  the  neglect  and  irregular  conduct  of  the 
commissioners,  which  their  Lordships  held  to  operate 
the  surety's  discharge,  the  appeal  is  brought  from  that 
decree,  and  we  are  now  to  see  upon  wliat  grounds  it 
rests ;  and  first  of  all,  I  have  to  remark  that  in  this, 
as  in  so  many  of  the  Scotch  cases,  we  find  extremely 
little  attention  paid  to  the  facts,  hardly  any  care  being 
taken  to  ascertain  what  these  are,  by  examining  which 
of  the  statements  on  either  side  is  admitted,  and  which 
denied,  or  not  admitted  by  the  other.  The  matters 
of  fact  are  thus  too  often  passed  over  as  of  little 
moment,  in  order  to  get  at  the  matter  of  law,  on  which 
all  the  pains  both  of  the  bar  and  the  bench  are  be  • 

(f)  See  White  v.  Baughj  ante,  44.  60  &  6i. 
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Stowed;  but  on  the  facts  everything  must  depend,  and       i835. 
it  is  to  be  noted  in  this  case  that  the  facts  are  assumed,  .,'    ''    ' 

'  Mactagoar 

— ^assumed,  too,  all  one  way  and  against  the  Appellants,     and  other* 
in  the  face  of  their  positive  denial  and  in  the  absence  of     Watsoh. 
proof.     The  Court  below  took  for  granted  that  the  • 

commissioners  acted  with  gross  negligence  in  the  per- 
formance of  their  duty  (though  this  is  denied),  and 
assumed  that  out  of  their  negligence  arose  the  malver- 
sations of  Jeffrey,  or  the  opportunities  of  committing 
them — opportunities  which,  but  for  the  laches  of  the 
commissioners,  he  could  not  have  had ;  and  yet  not 
only  is  this  charge  of  n^ligence  denied,  but  upon  all 
the  circumstances,  as  they  appear  in  the  case,  I  really 
do  not  think,  even  morally  speaking,  and  to  say 
nothing  of  legal  evidence,  that  the  fact  is  so,  as 
ttwamed  by  the  Court.  But  another  thing,  if  possible 
rtill  more  important,  has  been  equally  overlooked,  the 
frame  of  the  bond  itself,  the  whole  ground  of  the 
action.  The  obligation  is,  that  "  W.  Jeffrey  shall 
manage  the  estate  in  all  respects  conform  to  the 
statute  under  which  the  sequestration  was  awarded,'* 
«8  well  as  that  he  '^  shall  hold  just  count  and  reckon- 
ing, and  make  payment  to  the  creditors  according 
to  their  several  claims:"  count  and  reckoning  for 
what?  "  for  my  whole  management,  receipts  and  intro- 
missions, as  trustee,  with  the  whole  estate." 

Now  the  main  reliance  of  the  Respondent,  and  in 
which  view  the  Court  below  fully  shared,  is  upon  the 
supposed  fact  of  the  commissioners  having  been  care- 
less in  calling  on  Jeffrey  to  render  accounts,  and  in 
other  respects  to  perform  his  duty  under  the  statute. 
They  say  that  it  was  the  office  of  the  commissioners  to 
see  that  he  did  properly  discharge  his  duty ;  that  the 
cautioner  relied  on  their  performing  that  office,  and 
that  their  non-performance  creates  a  case  which  he 
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and  others 

V, 
WATtfOI?. 


1835.       never  contemplated,   and   to   which    his  suretyship 

Mactacoart  <^^"^^^*  ^PP^y*     W^  ^^  ^^  °^  moment  to  observe  tbat 

the  performance  of  the  statutory  duties  by  Jeffrey  mu 
one  of  the  very  things  for  which  the  obligation  bound 
his  surety  ?  Assuredly  it  is  no  argument  against  ny 
being  answerable  for  a  man's  not  doing,  a  eertaiii 
thing  that  the  party  to  whom  I  gave  thiB  obligatiaD 
did  not  see  that  he  did  the  thing.  I  had  myalf 
undertaken  for  his  doing  it,  and  it  is  no  dischaige  of 
my  voluntary  obligation  that  the  other  party,  tbeohE- 
gee,  did  not  see  to  his  proceedings*  The  statute  and 
the  bond  have  the  very  same  object  of  giving  the 
creditors  a  double  security  against  malvexsation  of  tk 
trustee — ^the  superintendence  of  the  commissionen  nd 
the  obligation  of  the  surety.  The  aigument  of  fke 
Respondent  here,  and  by  which  he  swayed  the  Goiit 
below,  at  once  cuts  off  one  of  these  securities^  aMl 
leaves  the  creditors  only  protected  by  the  other.  Tk 
duty  incumbent  on  the  commissioners,  as  a  pledge  to 
them,  continues ;  but  that  security  they  had  withoBK 
the  bond,  and  I  do  not  see  how  the  bond  can  anil 
them  at  all,  or  why  it  was  to  be  taken  if  this  aigi* 
ment  prevails. 

The  defective  state  of  the  facts  in  this  case  to  support 
the  Respondent's  defences,  renders  it  unnecessaiy  far 
me  to  enter  upon  many  of  the  legal  questions  raisedfli 
little  or  no  foundation,  and  discussed  with  no  profit, 
because  with  no  application  to  the  ease  at  bar ;  I  mffi 
however,  observe  that  very  dangerous  doctrines  oi 
suretyship  obligations  appear  to  be  suggested  in  sov 
of  the  cases  in  Scotland — cases  which  have  never  hem 
brought  by  appeal  to  your  Lordships.  The  langntg? 
of  the  learned  Judges  is  calculated  perhaps  to  eoDTCft 
as  reported  in  the  books,  a  meaning  far  stronger  thtf 
their  Lordships  intended.     They  are  really  made  to 
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speak  more  of  the  obligee's  duties  than  of  the  obligor*s        i835. 
covenants — of  the  duties  towards  the  surety,  which  a  n^  _  ^^  ^^ 

J^  Mactaccart 

person  indemnified  and  guaranteed  is  bound  to  per-*  aiicioiiier!» 
form,  rather  than  of  the  obligation  which  that  surety  watLos. 
has  incurred  towards  him ;  a  closer  watch  is  thus  kept 
over  the  conduct  of  the  party  who  has  taken  an  in- 
demnity, than  over  the  liability  of  him  who  has  given 
it.  Now  that  the  obligee  may  by  his  conduct  release 
a  surety  in  certain  cases,  no  one  can  doubt.  The 
holder  of  a  bill  of  exchange  giving  time  to  the  acceptor, 
discharges  the  indorser  from  his  suretyship  liability, 
even  at  law,  and  so  in  any  other  guarantee  by  simple 
contract;  and  in  equity,  the  obligee  in  a  specialty 
may  do  so,  by  giving  indulgence  or  otherwise  injuring 
the  recourse  of  the  surety  or  co-obligor;  and  all 
this  upon  the  ground  that  the  surety  has  a  right  to 
stand  in  the  place  of  the  creditor,  holder,  obligee,  or 
other  party  indemnified,  and  must  not  have  his  rights 
or  equities  voluntarily  cut  down  by  the  acts  of  that 
party.  But  while  at  law  the  surety  in  a  bond  is  not 
at  all  discharged,  even  by  a  long  neglect  of  the  obli- 
gee to  demand  payment  or  account  from  the  princi- 
pal,— nay,  when  the  latter  has  become  insolvent  during 
the  time  thus  sufiered  to  elapse,  as  was  decided  in 
the  Trent  Navigation  Company  v.  Hardy  (c),  the  courts 
of  equity  have  never,  to  my  knowledge,  given  a  dis- 
charge to  the  surety  merely  on  the  ground  of  the 
creditor,  the  obligee,  not  having  called  on  the  debtor 
80  early  as  he  ought,  or  not  having  given  early  notice 
of  his  failure  or  non-payment  to  the  surety.  The 
case  of  Law,  one  of  Mr.  William  Tiemey's  sureties  in 
Calcutta,  against  the  East  India  Company,  at  the  Rolls, 
in  1799,  gave  rise  to  much  discussion  on  the  law  of 

(e)  lo  East,  34. 
VOL.  III.  N  N 
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1^3.  principal  and  surety,  and  to  an  elaborate  judgment  fay 
^  '  ""  '  Lord  Alvanley  (f).  But  there  were  other  circumstances 
Md  odberi  v^  different  from  such  laches  to  govern  that  jndgt* 
WATscnT.  nient,  and  especially  the  payment  of  a  supposed 
balance  to  the  representatives  of  the  principal  deblor 
by  the  East  India  Company's  servants,  which  was 
justly  held  to  be  an  acknowledgment,  to  the  benefit 
whereof  the  surety  was  well  entitled.  It  is,  however^ 
undeniable  that  the  courts  of  equity  will  look  nar- 
nowly  to  every  thing  in  the  conduct  of  the  obligee 
which  has  a  direct  tendency  to  wrong  the  surety  and 
injure  his  rights  and  equities,  and  will,  as  Lord  Lough- 
borough said  in  Rees  v.  Berringtan  {g\  lay  hold  of 
such  errors  to  release  him.  The  error,  however,  in 
the  present  case  arises  in  supposing  that  any  ¥rant  of 
care  on  the  commissioners'  side,  in  making  the  tniatee 
do  that  which  the  surety  had  covenanted  that  hd' 
should  do,  was  like  a  postponement  of  the  surety's 
equities,  or  diminution  of  his  rights  at  law. 

However,  we  need  not  discuss  such  questions  in 
this  case,  nor  deal  with  the  English  decision  in  Moun* 
tague  v.  Tidcombe  (^h\  which  was  that  of  a  positive 
and  express  covenant  given  to  the  surety  by  the 
obh'gee.  Neither  are  we  called  upon  to  dispute  the 
doctrine  of  the  Court  below,  laid  down  here,  and  in 
Mein  V.  Hardy^  that  where  any  one  gives  security 
for  the  conduct  of  another,  in  a  certain  office  which 
brings  him  in  contact  with  persons  also  in  the  office, 
he  has  a  right  to  expect  that  these  persons  will,  in  all 
things  affecting  the  surety,  conduct  themselves  accord- 
ing to  law  and  discharge  their  duties.  All  this  may 
be  generally  true,  and  yet  it  cannot  avail  to  discharge 
a  surety  who  has  expressly  bound  himself  for  a  per- 

(/)  4  Ves.  824. 
(g)  a  Ves.  jun.  540.  (A)  2  Vera.  518. 
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son 'S  doing  certain  things,  unless  it  can  be  shown  that       issa. 
the  party  taking  the  security  has,  by  his  conduct,  ju.  "^^^^^^ 
eitlier  prevented  the  things  from  being  done,  or  con-     and  othen 
nived  at  their  omission,  or  enabled  the  person  to  do     Wa.t8ov. 
what  he  ought  not  to  have  done,  or  leave  undone 
"what  he  ought  to  have  done,  and  that  but  for  such 
oondact  the  omission  or  commission  would  not  have 
happened.     The  present  is  not  such  a  case ;  the  facts 
are  not  here  to  govern  any  such  conclusion,  and  there* 
fore  I  am  of  opinion  that  the  surety,  Mr.  Watson,  was 
not  discharged. 

:I  have,  therefore,  to  move  your  Lordships  that  the 
interlocutors  appealed  from  be  reversed,  and  that  you 
remit  the  cause  to  the  Court  below,  with  instructions 
to  decree  in  terms  of  the  second  conclusion  of  the 
summons;  that  is,  the  conclusion  relating  to  Mr. 
Watson,  the  only  party  here  before  your  Lordships. 

Ordered  accordingly  by  their  Lordships,  that  the 
Mid  interlocutors  (of  the  12th  of  November  1833,  and 
<rfthe  24th  and  25th  of  January  1834),  so  &r  as  com- 
{Gained  of,  be  reversed ;  and  that  the  cause  be  remit- 
ted back  to  the  Court  of  Session,  with  instructions  to 
decree  against  the  Respondent,  William  Watson,  in 
the  terms  of  the  second  conclusion  of  the  libelled 
summons,  and  to  do  further  in  the  case  as  will  be 
CMisistent  with  this  judgment. 


N  N  2 
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June  4  &  5. 


APPEAL 


FROM   THE   COURT   OF   SESSION* 


Jacob  Yates 


Appellant. 


Devueeand 
Executor. 
Foreign  Lam 
and  Practice. 
Principles  of 
Corutruction, 
RakiofEoi^ 

deice. 

Appropriatum 

of  Money. 


Alexander  Thomson  and  Others    -    -  Respondents. 

J.  Y.^  bom  in  Scotland  but  domiciled  in  England,  bought  a 
Scotch  estate,  paid  part  of  the  price,  and  for  the  remainder^- 
which  was  declared  to  be  a  lien  on  the  estate — ^he  gave  a  bond, 
payable  within  a  given  time,  if  all  pre-existing  incumbrances 
affecting  the  estate  should  be  then  discharged.  The  rendor 
assigned  the  bond  and  real  lien  to  the  bank  of  L.,  who  gave 
J.  Y.  notice  thereof.  J.  Y.,  finding  that  the  incumbrances 
were  not  discharged  at  the  expiration  of  the  time  for  payment 
of  the  bond,  deposited  the  principal  and  interest  in  the 
bank  of  Scotland,  and  informed  the  assignees  that  the  money 
was  so  consigned,  but  should  be  paid  to  them  on  pro- 
ducing discharges  from  the  incumbrances.  The  assignees 
produced  some  discharges,  and  received  a  proportion  of  the 
deposit.  The  balance  remained  in  the  bank,  on  receipts 
taken  in  J.  Y.'s  name,  up  to  the  time  of  his  death. 

J.  Y.  before  his  death  executed  in  England  several  instru- 
ments in  writing.  In  a  will  respecting  bis  Scotch  estate, 
he  declared  his  will  to  be,  that  the  said  receipts  of  deposit 
should  become  the  property  of  certain  trustees  of  that 
estate,  and  be  endorsed  to  them  by  his  executors  in  a  will 
of  his  English  property,  the  money  to  remain  in  deposit 
until  the  titles  of  the  estate  should  be  cleared,  and  then  to 
become  the  property  of  the  vendors*  representatives  on 
payment  of  the  bond.  He  then  made  a  will  respecting  his 
English  property,  appointing  executors,  and  afterwards 
cancelled  it  He  subsequently  executed  a  trust-deed,  dis- 
posing of  his  Scotch  estate,  and  therein  declared  that  he 
had,  in  a  separate  will  respecting  his  English  property, 
directed  his  trustees  and  executors  to  endorse  the  said 
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receipts  to  the  trustees  of  his  Scotch  estate.    He  after- 
wards made  a  will  disposing  of  his  English  property,  and 
thereby  gave  his  goods  and  chattels,  wherever  situated,  to 
his  nephew,  and  appointed  him   sole  executor  and  resi- 
duary legatee.     He   obtained   probate  of  the  will,  and 
claimed  thereunder  the  bank  deposit,  in  a  suit  instituted  in 
Scotland  between  him  and  other  claimants. 
Held,  first,  that  the  Scotch  court  had  a  right  to  look  to  the 
first  will  for  discovering  the  testator's  intentions  respecting 
the  deposited  money ;  secondly,  that,  without  looking  to 
that  will,  the  trust-deed  contained  a  sufficient  declaration 
of  J.  Y.'s  intention  to  appropriate  the  money  to  his  trustees 
for  payment  of  his  bond. 
I'ollowing  up  the  principle  that  the  lex  loci  domicilii  governs 
'  <  the  distribution  of  personal  estate,  the  Scotch  and  all  foreign 
'    courts  are  bound,  in  the  interpretation  of  a  testator's  writ- 

>  ^   ten  declarations  of  intention  touching  his  personal  estate. 

situated  within  the  foreign  jurisdiction,  to  adopt  the  princi- 
ples of  construction  applicable  to  such  instruments  by  the 
law  of  the  testator's  domicile,  and  that  law,  being  matter  of 
fact,  is  to  be  inquired  after  like  other  facts ;  but  they  are  not 
bound  to  adopt  foreign  rules  of  evidence,  every  court 

>  having  its  own  technical  rules  of  procedure. 


1835. 
Yates 

V, 
TvOMgON 

mod  others. 


^U' 


Mr.  JAMES  YATES,  a  native  of  Glasgow,  left 
Scotland  when  very  young,  became  a  merchant  in 
London,  and  died  on  the  26th  of  August  1829  at  his 

*  estate  of  Woodville,  near  Salcombe,  in  Devonshire,  at 
jthe  age  of  74,  having  been  resident  in  England  for 

...the  preceding  60  years.  He  had  been  married,  but 
at  his  death  left  neither  widow  nor  child.     In  the 

:  year  1816  he  purchased  from  Colonel  Alexander 
Macdonald,  of  Lynedale,  the  lands  and  island  of 
Bhnna,  one  of  the  Hebrides  in  Scotland,  for  10,600  /. 
The  lands  being  burdened  with  debt,  Mr.  Yates  paid 
only  6,000  /.  of  the  price ;  the  remainder  (6,600  /.)  was 

.declared,  in  the  conveyance  to  him,  to  be  a  lien  on 

N  N  3 
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tAA5.      the  lands,  and  he  at  the  same  time  granted  a  per6<Hiid 
Yay£s       hond  for  that  amount,  payable  at  Candlemas  1819, 
••  with  interest  to  be  paid  half-yearly  up  to  that  time ; 

tnid  others,  but  it  was  declared  in  the  bond,  that  all  the  incum- 
brances affecting  the  lands  were  to  be  fully  dischai^ged 
before  payment  of  that  balance.  This  bond  was 
assigned  in  July  1817  by  Colonel  Macdonald  to  4 
Mr.  Campbell,  of  London,  together  with  the  real  Uen 
created  over  Shuna,  and  the  bond  and  Ken  were 
again  in  the  same  year  assigned  by  Campbell  and 
Colonel  Macdonald  to  the  Leith  Banking  Company. 
This  assignment  was  notified  to  Mr.  Yates,  with  an 
application  for  payment ;  he,  finding  on  inquiry, 
early  in  1819,  that  the  incumbrances  affecting 
Shuna  were  not  then  cleared  off,  declined  to  pe^, 
*but  deposited  on  the  2d  of  February  in  that  year  the 
sum  of  5,649/.  2^.  bd.,  (being  the  whole  principal 
and  interest  then  due  on  the  bond,)  in  the  Bank  of 
Scotland,  in  the  name  of  Samuel  Rose,  esq.,  com- 
missioner of  excise  in  Edinburgh.  Mr.  Rose's  name 
was  used  for  mere  convenience,  on  account  of  the 
remoteness  of  Mr.  Yates's  residence. 

Mr.  Yates's  object  in  making  this  lodgment  will 
best  appear  from  the  following  extracts  from  a  letter, 
which  Mr.  Pearson,  his  law  agent  in  Edinburgh, 
wrote  to  Mr.  Kerr,  agent  for  the  Leith  Bank: 
"  Agreeably  to  what  I  stated  to  you  I  wrote  to  Mr. 
Rose,  and  communicated  to  him  your  wish  that  the 
money  should  be  paid  into  your  bank.  I  have  not 
yet  seen  or  heard  from  Mr.  Rose  in  answer ;  but,  in 
pursuance  of  the  arrangement  with  that  gentleman, 
the  amount  of  Mr.  Yates's  bond,  with  interest,  was 
paid  into  the  Bank  of  Scotland  yesterday  before 
three  o'clock,  &c.  The  estate  of  Shuna  appears  to 
have  been  overloaded  with  debt ;  and  it  is  quite  evi- 
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dent,  both  from  the  nature  of  the  thing  and  from  the       1895. 
express  terms  of  the  bargain,  that  there  must  be       y^^^ 
.  l«al  evidence  of  the  extinction  of  the  debt  produced         »• 
previous  to  payment  of  the  bond.     If  the  evidence     ami  others. 
rftUuded  to  be  ready  to  be  produced,  I  am  ready  on 
jbalf  an  hour's  notice  to  pay  the  money ;  and  I  do 
hope  this  will  be  immediately  done.    All  I  presume 
which  can  be  asked  of  Mr.  Yates  is,  payment  of  the 
i0oatents  of  his  bond  and  interest  up  to  yesterday,  and 
I  >which  I  was  ready  to  pay.    Matters  not  being  ready 
)to  close  the  transaction,  Mr.  Yates  had  no  alternative 
iibut  to  consign  the  money,  and  which    has  been 
,  IbQcordingly  done.     Any  loss  arising  from  interest, 
•;i/robsequent  to  yesterday,  surely  cannot  attach  to  Mr. 
,  X^tea,  and  therefore  your  recourse  will  be  against 
•ijGoloQel  Macdonald.     The  bond  is  quite  explicit,  in 
ti^be  point  that  all  incumbrances  must  be  cleared 
1<  {before  payment ;  and,  in  so  far  as  this  is  not  done, 
.i!Mir»  Yates  is  entitled  to  retain  from  the  price.    He  has, 
:.»Ji^owever,  not  the  most  distant  wish  to  do  so;  but  if 
:,  ke  is  obliged  for  safety's  sake  to  do  it,  he  cannot  con- 
sent to  keep  the  money  and  to  pay  five  per  cent.,  con* 
I  'Sequently  it  must  be  consigned.     I  am  perfectly  wil- 
tling,  however,  to  pay  any  sum  to  account  on  a  proper 
discharge,  and  on  a  sum  sufficient  to  pay  all  apparent 
incumbrances  and  expenses  being  allowed  to  remain 
deposited  in  the  bank." 

On  the  12th  of  March  1819,  Mr.  Yates  authorized 

.  Mr.  Rose  to  advance  4,000/.  of  the  deposit,  towards 

.   further  payment  of  the  purchase-money,  to  the  Leith 

Banking  Company,  who  satisfied  him  that  so  much 

: ,  of  the  incumbrances  in  Shuna  were  cleared  ofi*.     The 

,  Jbalance   then  left  in  the   Bank    of   Scotland  was 

,    1,649  L2s.  5  d.y  which  continued  so  deposited  until 

.  August  1826^  when  Mr.  Rose,  unwilling  to  contmue 

N  N  4 
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1835.      longer  in  such  a  protracted  trust,  with  the  conaei^t  jGrf . 
"^^     Mr.  Yates  gave  up  the  receipt  granted  to  him  bjr 
9.         the  bank  when  the  deposit  was  made ;  and  Mr*  Yaten . 
and  ^hw.    ^^^  ^^  h^*  ^^^  name  two  receipts,  one  for  the  said 
balance    of    1,649/.    2s.    6  d.,    and    another    for? 
387  Z.  12^.  6  d.j  the  interest  then  due  on  the  same, 
and  the  money  continued  vested  with  that  bank  pou 
those  receipts  up  to  the  time  of  his  death.     These 
are  the  sums  in  dispute  between  the  parties  to  this 
appeal. 

In  the  years  1828  and  1820,  Mr.  Yates  execute 
several  instruments  in  writing ;  by  the  first  of  these, 
which  is  dated  the  15th  of  April  1828,  and  which  he 
decribed  as  "  the  last  will  of  me,  James  Yates,  of  Sal-, 
combe,  &c.,  as  it  respects  the  island  of  Shuna,"  he 
appointed  as  executors  or  trustees  of  that  will,  Alex- 
ander Thomson,  banker  in  Greenock,  Thomas  Waller, 
wine-merchant  in  London,  and  Henry  Strong,  malt- 
ster of  Salcombe,  "  to  whom  I  give  and  devise  my, 
said  island  of  Shuna,  with  all  its  appendages,  in  tnist 
to  assign  and  convey  the  same,  as  soon  after  my  de- 
cease as  can  conveniently  be,  and  in  the  proper  legal 
mode  required  by  the  Scotch  law,  to  the  Lord  Pro- 
vost and  principal  magistrates  of  the  city  of  Glasgow 
(my  native  place)  for  the  time  being,  and  to  their 
successors  for  ever,  in  trust  to  them  and  their  said 
successors,  for  the  uses  and  purposes  hereinafter  men- 
tioned." The  trust  was,  that  *^  the  said  magistrates 
and  their  successors,  upon  receiving  the  rents  and 
profits  of  the  same,  which  I  now  reckon  worth  500  /. 
a  year,  and  which  may  be  very  considerably  improved, 
shall  divide  the  same  in  the  following  manner,  after 
deducting  all  the  charges  of  management  and  collec- 
tion that  may  have  been  reasonably  incurred."  He 
then  directed  the  distribution  of  the  rents ;  viz.  one- 
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fillh^fof  the  tise  of  the  city  of  Glasgow,  in  public;  1835. 
btlildibgs  or  other  uselul  and  charitable  purposes;  y^tes 
t#oi-fifth8  for  the  University  of  Glasgow ;  one-fifth  for  _  ^' 
Anderson^s  Institute;  and  one-fifth  for  the  public  and  others, 
liifitmary.  He  then  recommended  the  mode  of  man- 
agement of  the  island,  and  added : — "As  the  island  of 
l^tma  appeared  from  the  public  records  to  be  greatly 
encumbered  when  I  bought  it  in  1815,  and  the  title- 
d66ds  were,  in  consequence,  very  defective,  a  moiety 
of  the  purchase-money  was  retained  till  these  defects 
-W^ite  purged,  and  there  still  remains  a  balance  of 
lj500/.,  with  interest,  amounting  together  to  about 
2^000/.,  deposited  in  my  name,  in  the  Royal  (a)  Bank 
of  Scotland,  for  which  I  possess  the  bank's  notes  or 
reiieipts.  My  will  is,  that,  after  my  decease,  these 
notes  or  receipts  shall  become  the  property  ofj  and  be 
indorsed  or  transferred  by  my  executors,  in  another 
will  respecting  my  property  in  England,  to  my  said 
trustees,  the  magistracy  of  Glasgow;  but  that  the 
irioney  should  remain  where  it  now  is,  till  the  defects 
in  the  title-deeds,  as  abovementioned,  are  cured,  or 
till  the  said  trustees  are  fully  satisfied  with  respect  to 
the  same,  and  till  an  entry  is  made  with  Lord  Bread- 
albane,  the  superior  of  Shuna,  to  whom  a  yearly  feu- 
duty  of  8  /.  is  payable  of  a  new  vassal,  after  the  death 
of^  M*Lean,  the  existing  one,  according  to  a 

stipulation  made  by  me  with  Colonel  Macdonald,  my  ' 
predecessor  in  Shuna.  These  done,  the  sum  in  deposit 
will  become  the  property  of  his  successors  or  assigns 
(for  he  is  deceased),  and  must  accordingly  be  trans- 
ferred or  given  up  to  them,  on  discharging  an  heritable 
bond  by  me  to  the  Colonel,  for  the  unpaid  part  of  the 
original  price." 

By  another  "last  will  of  me,  James  Yates,''  dated  the 

(a)  Tliis  was  a  mistake :  it  was  the  Bank  of  Scotland. 
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1835.       1st  of  May  1828,  and  purporting,  like  the  former,  to 
y/         have  been  signed  and  sealed  in  the  presoice  of  three 
V.         witnesses,    he  left  certain  legacies  and  aimuities  to 
aud  utiiera.    relations  and  others ;  and  bequeathed  to  the  AppeUant 
all  his  chattels  and  effects,  of  whatever  nature,  togetha 
with  the  life- rent  of  all  his  lands  and  houses,  exoqptr 
iug  Shuna,  and  gave  him  also  the  power  of  dispoeii 
of  certain  heritable    property    at    Camlachie,  near 
Glasgow,  worth,  as  he  believed,  5,000  /.    He  appcnnted 
as  executors  of  this  will   the  said  Mr.  Waller  and 
Mr.  Strong,  ^^  whom  I  have  also  named  as  ezecatoo 
and  trustees  in  a   separate  will,  which  disposes  of 
Shuna,  and  of  a  deposit  of  money  which  lies  in  de- 
posit in  the  Royal  Bank  of  Scotland,  and  is  to  renuun 
there,  till  certain  defects  in  the  title  are  cured." 

As  a  Scotch  deed,  intended  to  dispose  of  the  island 
of  Shuna,  the  first-mentioned  will  was  ineffectual  It 
(lid  not  contain  those  dispositive  words  which  by  tiie 
law  of  Scotland  are  necessary  in  conveying  real  pro. 
pcrty  ;  accordingly,  Mr.  Yates,  after  sending  a  osfj 
of  it  to  Mr.  Thomson,  one  of  the  trustees,  and  his  par- 
ticular friend  in  Scotland,  was  informed  of  its  defective 
nature,  and  he  obtained  from  him  a  form  for  pTepa^ 
ing  a  valid  trust-conveyance  of  the  island.  On  the 
1st  of  April  1829,  he  executed  a  trust-conveyance  in 
that  form,  by  which  he  gave  and  disponed  to  the  said 
Messrs.  Thomson,  Waller  and  Strong,  as  trustees,  tbe 
lands  and  island  of  Shuna,  for  purposes  similar  to 
those  set  forth  in  the  first-mentioned  will.  This  con- 
veyance contained  also  a  statement  regarding  tie 
money  deposited  in  bank,  in  these  terms : — "  As  the 
island  of  Shuna  appeared  from  the  public  records  to 
be  greatly  encumbered  when  I  bought  it  from  Cob- 
^  nel  Macdonald,  5,500  /.  of  the  price  was  retained  hj 

*  nie,  and  lodged  in  the  Royal  Bank  of  Scotland,  til  Hi^ 
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estate  was  cleared  of  these  defects  in  the  titles.     Of       i835. 
this  sum  there  still  remains,  in  the  same  depository,      y][^^ 
^f  principal  and  interest,  about  2,000/.     Beside  clear-         v. 
ing  the  incumbrances.  Colonel  Macdonald  is  under    andotbe^. 
obligation  to  me  to  enter,  at  his  expense,  a  new  vassal 
with    the   superior,   Lord  Breadalbane,  a  new  one 
itistead  of  M*Lean  the  old  one,  who  is  still  alive. 
This  will  cost  Macdonald's  creditors  or  successors  a 
^year's  rent  of  Shuna.     But  the  titles,  that  is,  the 
incumbrances  cleared,  and  the  entry  with  the  superior 
-ttiade,  the  notes  or  receipts  I  hold  of  the  Royal  Bank, 
with    the  interest  due  upon  them,  will  become  the 
property  of  Colonel  Macdonald's  creditors,  or  succes- 
sors or  assigns,  and  must  be  given  up  on  delivery  or 
discharge  of  my  heritable  bond  for  the  balance  of  the 
price  of  Shuna.     One  of  these  bank  notes  or  receipts 
'is  for  1,649/.  2s.  56?.,  and  the  other  for  387/.  12s.  ed., 
being  the  interest  which  had  accrued  at  the  time  of 
settling  with  the  bank  in  1826.     Now,  if  this  transac- 
tion should  not  be  closed  before  my  death,  I  have,  in 
tL  separate  will,  which  respects  my  property  in  Eng- 
land, directed  my  trustees  or  executors  in  that  will  to 
assign  or  indorse  the  notes  or  receipts  of  the  Royal 
Bank  to  my  said  trustees,  the  Lord  Mayor  and  Bailies, 
to  be  kept  by  them  in  the  same  depository  where  they 
now  are,  till  the  above  defects  are  cured,  and  till  the 
entry  stipulated  to  be  made  with  the  superior  is  im- 
plemented ;  or  if  the  latter  is  called  for  before  the 
titles  are  purged,  it  may,  with  no  impropriety,  be  taken 
from  the  sum  in  deposit." 

About  the  time  of  executing  this  deed,  Mr.  Yates 
cancelled  his  will  of  the  1st  of  May  1828,  by  drawing 
his  pen  through  it,  and  writing  at  the  bottom  of  it, 
•*  Cancelled  by  another  will,  J.  Y."  And  on  the  17th 
of  April  1829,  he  made  a  new  will,  containing  several 


962  CASES  IN  THE  HOUSE  OF  LORDS 

I8S5.       bequests  and  legacies  to  his  relations,  servants^  &c«, 
YiTw       *^^  referring  to  the  above  trust-deed  in  these  terms : 
9'         "  It  may  be  proper  to  observe  that,  by  a  will  made  by 
and  Mbem.     Tue  in  this  present  month  and  year,  I  have  disposed  of 
the  island  of  Shuna,  in  Argyllshire  in  Scotland/' 
And  the  will  concludes  thus :  *'  As  to  my  goods  and 
chattels,  wherever  situated,  I  give  and  bequeath  them 
to  the  said  Jacob  Yates,  his  heirs  and  assigns,  request- 
ing, but  not  enforcing  his  observance  of  some  private 
instructions  which  accompany,  but  are  not  to  be  con- 
sidered as  any  part  of  this ;  hereby  appointing  him 
and  his   aforesaid,  my  sole  executor  and  residuary 
legatee.     It  may  be  well  to  mention,  that  I  include  in 
this  bequest  my  stock  of  cattle  and  other  effects  in 
Shuna,  which  are  considerable.'*  * 

This  will  was  signed,  sealed,  and  declared  as  the 
last  will  of  the  testator,  ii\  presence  of  three  witnesses, 
who  subscribed  the  same.  Probate  of  it  was  after- 
wards  granted  to  the  Appellant  out  of  the  Prerogative 
Court  of  Canterbury,  and  he  obtained  confirmation  of 
it  in  Scotland,  and  by  virtue  thereof  claimed  the 
deposit  in  the  Bank  of  Scotland.  The  trustees  of 
Shuna  also  claimed  this  deposit  under  the  trust  dispo- 
sition, and  as  appropriated  by  the  deceased  for  the  pur- 
pose of  discharging  the  incumbrances  on  the  island. 
The  Leith  Banking  Company  also  claimed  the  deposit, 
and  had  taken  proceedings  by  arrestment. 

In  these  circumstances,  the  Bank  of  Scotland 
raised  an  action  of  multiplepoinding,  stating  in  their 
summons  that  they  were  possessed  of  the  said  two 
principal  suras  of  1,649  /.  2^.  6d.  and  387  /.  12  5.  ed., 
deposited  with  them  by  the  deceased,  James  Yates ; 
that  these  sums  were  claimed  by  Jacob  Yates,  the 
Appellant,  as  executor  of  the  said  James  Yates,  and 
also  by  the  Lord  Provost  and  Bailies  of  Glasgow,  as 
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trustees^  and  by  other  parties ;  that  they  (the  Bank  of 
Scotland)  were  ready  to  pay  the  said  sums  with 
interest  to  such  claimants  as  could  show  best  right 
thereto,  but  as  they  were  liable  only  in  a  single  pay- 
ment, it  was  necessary  that  the  several  claimants 
should  be  convened  in  process,  that  they  may  dispute 
their  differences ;  therefore,  &c.,  the  $aid  claimants, 
and  all  other  persons  pretending  a  right  to  the  said 
sums,  should  produce  the  grounds  of  their  respective 
^claims. 

Condescendences   and  claims  were  made  in  this 
action  by  the  Appellant,  by  the  two  sets  of  trastees 
in  the  trust  disposition,  by  the  Leith  Banking  Com- 
pany, and  by  the  representatives  of  a  Captain  Lock- 
hart,   an   alleged   creditor  of    the    deceased   James 
'  Yates.    The  Lord  Ordinary,  by  an  interlocutor  dated 
,the  17th  of  January  1832,  decerned  in  favour  of  the 
trustees  of  Shuna.    Against  this  interlocutor  the  Ap- 
'pellant  reclaimed  to  the  Lords  of  the  Second  Division, 
tand  their  Lordships,  on  the  24th  of  May  1 832,  pro- 
nounced this   interlocutor :    They   "  adhere   to   the 
Lord  Ordinary's  interlocutor ;  find  the  trustees  of  the 
iate  James  Yates  entitled  to  the  fund  in  medioy  and 
the  interest  that  has  accrued  thereon,  and  decern, 
with  this  explanation,  that  the  said   trustees  shall 
apply  the  fund  in  mediOy  and  interest  thereon,  in  pay- 
ment of  the  heritable  debt  over  the  island  of  Shuna, 
held  by  the  Leith  Banking  Company,   upon  their 
t^learing  the  incumbrances  on  the  property,  and  per- 
forming any  other  stipulations  that  may  be  incumbent 
on  them;  and  remit  to  the  Lord  Ordinary  to  hear 
parties  thereon,  and  also  as  to  the  question  whether 
the  expenses  of  the  confirmation  obtained  at  the  in- 
stance of  the  claimant,  Jacob  Yates,  as  executor  of  the 
deceased  James  Yates,  and  claimed  by  him,  should  be 
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1835.       paid  out  of  the  fund  in  medio  \  and  to  hearpaitiei 
Z^    '      thereon,  and  do  therein  as  he  ghall  see  caufle  (6)."  :  - 
V.  These  two  interlocutors  were  the  subjects  of  tin 

Tnomoii  i 

oDdotbeii.    appeal. 

Dr.  Lushingtan  and  Mr.  Kenyan  JParAer  Ibr  the 
Appellant : — 

The  question  at  issue  relates  to  the  disposal  4 
about  2,000/.  remaining  in  the  Bank  of ,  Sootlaodi 
and  formerly  belonging  to  Mr.  Yates,  the  testaiai; 
The  Appellant  claims  this  sum  under  the  testatiKr's 
last  will,  dated  17th  April  1820 ;  the  Shuoa  trusiM 
claim  it  either  as  bequeathed  to  them  bj  the  deoeasedi 
or  as  appropriated  and  destined  by  him  for  xedseoK 
ing  the  incumbrance  on  that  estate ;  the  Leith  Bank- 
claimed  the  sum,  either  as  appropriated  for  papoMl: 
of  the  debt  due  to  them  under  the  bond  and  secuitf: 
assigned  to  them  by  Colonel  Macdonald,  or  as  attachml 
by  an  arrestment,  which  they  had  used.  Captait 
Lockhart's  representatiyes  also  appeared  in  die  wA 
tiplepoinding,  claiming  merely  as  ordinary  creditan' 
of  the  deceased;  but  these  are  not  parties  to  tbe 
appeal.  The  trustees  of  Shuna  and  the  Leith  Bank 
are  Respondents  in  the  same  interest. 

In  considering  the  question  raised,  two  points  le* 
quire  attention :  1st,  What  would  be  the  rights  d 
the  parties  under  the  general  terms  and  effect  oi  tbt 
deeds  and  wills,  independent  of  any  special  beqaert 
or  direction  regarding  the  money  deposited  in  Bank? 
2dly,  Whether  any  such  special  bequest  or  direcrioa 
subsisted  at  the  testator's  death,  or  formed  part  of  the 
settlement  of  his  succession,  as  to  supersede  the  gene- 
ral rule  of  law  on  the  subject  ?  On  the  first  poiat 
of  this  inquiry  there  is  no  difficulty ;  for,  on  the  one 

(b)  See  report,  lo  Shaw,  D.  &  B.  565. 
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hand,  it  is  clear  that  the  testator's  last  will  of  the  17th 
April  1829,  bequeathing  to  the  Appellant  his  ^'  goods 
and  chattels  wherever  situated/'  and  appointing  him 
his  sole  executor  and  residuary  legatee,  followed  by 
administration  in  England  and  confirmation  in  Scot- 
land, is  sufficient  to  vest  in  the  Appellant  all  the 
testator's  funds  and  money,  whether  in  England  or 
Scotland,  and  in  particular  the  sum  deposited  in  a 
bank  upon  an  ordinary  receipt;  the  testator  being 
domiciled  in  England,  where  also  his  will  was  made, 
it  mtist  be  construed  by  the  law  of  England.  On  the 
other  hand,  it  is  equally  clear,  that,  by  disponing  to 
trustees  the  lands  and  island  of  Shuna,  burdened  with 
a  debt  which  was  declared  to  be  a  heritable  lien  or 
Teal  charge  on  the  lands,  the  testator  gave  to  them 
the  lands^  cum  mo  onere — ^with  every  incumbrance  of 
a  real  nature  attaching  to  them.  The  Appellant,  as 
executor,  could  never  be  called  on  to  pay  out  of  the 
noveable  funds  a  debt  which  had  been  made  herit- 
able over  these  lands^  in  the  person  of  the  testator 
himself.  Stair,  b.  3,  tit.  5,  sect.  17,  and  tit.  8,  sect. 
06  ;  Erskine,  b.  3,  tit.  8,  sect.  52,  and  tit.  9,  sect.  48; 
Gayton  v.  Lowt1Aan{h).  No  proposition  can  be 
clearer  than  that  an  heir,  or  mortis  causd  disponee  in 
Scotland,  succeeding  to  an  encumbered  estate,  must 
take  it  with  all  its  burdens. 

The  next  inquiry  is,  whether  any  such  special  be- 
quest or  direction  subsisted  at  the  testator's  death  as 
to  supersede  the  general  rule  of  law  on  the  subject. 
There  are  two  ways  in  which  it  may  be  contended 
that  the  money  deposited  was  set  aside  for  the  relief 
of  the  Shuna  trustees  ;  firsts  that  the  testator  by  des- 
tination or  the  expression  of  a  testamentary  intention, 
devoted  this  money  for  that  purpose ;  or,  secondly^ 

(6)  3  Wils.  &  Sliaw,  40. 
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i  1835.       that  the  money  was  appropriated  for  payment  of  the 

1 1  Y^^^       Shuna  debt,  not  merely  by  the  ultimate  intention  o( 

1;  V-         the  testator,  but  by  some  previous  agreement  witli 

,;  aud  others,    third  parties,  creating  a  vested  interest  in  this  deposit 

I  But  these  two  grounds  are  distinct  and  independeal 

of  each  other.    The  question  of  testamentary  dis- 
posal is  different  from  an  agreement  inter  vivas ;  dM 
H  two  views  ought  not  to  be  mixed  up  together,  imi 

ought  to  be  separately  examined ;  and  if  it  appean 
I  on  such  an  examination  that  neither  of  them  sin^ 

is  well  founded,  it  will  not  be  possible  to  support  th 
interlocutors  appealed  from,  by  endeavouring  to  UomI 
them  together.  If  there  was  neither  a  clear  appro- 
priation of  this  fund  as  inter  vwos,  nor  a  clear  desd- 
nation  of  it  mortis  causdj  it  would  be  impossible  ti 
make  a  third  ground  for  depriving  the  Appellant  d 
his  rights,  out  of  these  two  inadequate  and  defectin 
views. 

With  respect  to  the  first  question^  whether  in  the 
testamentary  deeds  there  is  an  effectual  destinatioQ  d 
the  deposit  in  favour  of  the  Shuna  trustees,  to  the 
exclusion  of  the  executor  and  residuary  legatee,  sq^ 
posing  that  at  one  time  Mr.  Yates  harboured  dM 
intention  of  giving  this  money  for  the  benefit  of  tb 
trustees,  and  that  such  intention  had  been  effcctaallj 
expressed,  it  cannot  be  doubted  that  it  was  eompetoi 
for  him  to  alter  that  intention.  It  is  equally  cletf, 
on  the  other  hand,  that  if  he  ever  had  any  such  ii- 
tention,  it  was  de  facto  recalled  by  hini,  and  that  Ae 
result  of  his  last  will  is  to  leave  this  part  of  his  sir- 
cession  to  rest  upon  the  ordinary  principles  of  lav, 
and  to  devolve  on  the  Appellant  as  part  of  the  pe^ 
sonal  estate.  The  will  of  15th  April  1828,  which 
destined  the  fund,  was  wholly  superseded  bv  suh- 
sequent  deeds.     That  will  contained  a  devise  of  the 
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island  of  Shuna,  but  as  that  devise  was  found  to  be 
insufficient,  by  tiie  law  of  Scotland,  to  carry  heritable 
property,  a  new  deed  was  framed  by  the  testator,  and 
by  that  deed  the  whole  provisions  of  the  first  will 
were  virtually  cancelled.  It  is  impossible  to  look  at 
the  will  of  15th  April  1828,  and  the  trust  disposition 
of  1st  April  1829,  without  being  satisfied  that  none 
of  the  provisions  of  the  first  are  to  be  considered  as 
subsisting,  except  in  so  far  as  they  are  repeated  in 
the  second,  and  that,  where  any  of  the  provisions 
have  in  the  second  deed  been  altered  or  modified  in 
form  or  substance,  the  terms  of  the  second  deed  are 
to  be  taken  as  the  rule. 

The  deed  of  1st  May  1828  requires  no  comment, 
because  it  was  actually  cancelled  by  the  testator, 
and  was  marked  ^^  cancelled  by  another  will,"  which 
could  be  no  other  than  the  will  of  17th  April  1829, 
in  favour  of  the  Appellant,  leaving  him  the  testator's 
whole  goods  and  chattels,  and  appointing  him  sole 
executor  and  residuary  legatee.  This  and  the  trust 
disposition  of  the  1st  of  April  1829  are  the  only  sub- 
sisting deeds.  The  latter  was  mainly  intended  as  a 
€K>nveyance  of  the  island  of  Shuna,  and  as  a  de- 
scription of  the  purposes  to  which  it  was  to  be  applied. 
The  subject  of  the  deposited  money  is  introduced  in- 
cidentally, ^^  As  the  island  of  Shun^  appeared  fix)m  the 
public  records,"  &c.  (c).  Upon  well  considering  this 
passage,  no  one  can  say  that  it  contains  a  substantive 
€ir  direct  bequest  of  the  deposited  money,  or  that  the 
disposal  of  it  was  intended  to  be  regulated  by  that 
deed ;  it  is  mentioned  merely  by  relation  to  another 
will,  the  terms  of  which  can  alone  be  considered  the 
testator's  ultimate  declaration  of  his  intention  upon 
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the  subject ;  reference  to  the  separate  will  cannot  be 
considered  of  itself  as  determining  the  testator  s  final 
intentions,  if  that  will  is  either  differently  expressed 
or  has  been  recalled,  and  if  the  testator's  last  will  of 
all  contains  no  such  provision. 

It  is  clear  that  the  testator  in  that  passage  refers  to 
the  will  of  1st  May  1828,  which  is  the  only  previous 
will  respecting  his  property  m  England,  and  which, 
in  all  probability,  was  subsisting  when  the  trust  dis- 
position of  the  1st  of  April  was  executed.  On  the 
17th  of  April  1829  the  testator  executed  anotha 
will,  containing  the  ultimate  declaration  of  his  in- 
tentions as  to  his  English  property,  and  as  to  h» 
personal  funds  generally.  It  was  then  most  probaUjr 
that  the  will  of  the  1st  of  May  1828  was  cancelled. 
In  so  far  as  regards  the  last  will  (of  17th  April  1829)^ 
it  is  all  in  favour  of  the  Appellant's  pleas ;  it  givci 
him  the  whole  goods  and  chattels  of  the  testatoi^ 
wherever  situated,  appoints  him  sole  executor  and  resi- 
duary legatee,  and  subjects  him  to  payment  of  certain 
bequests,  but  it  contains  no  provisions  as  to  the  de- 
posited money.  It  does  not,  as  pointed  at  in  the  trasl 
disposition  (ofthelst  of  Aprill829),direct  the  executor 
to  assign  or  indorse  the  notes  or  receipts  of  the  bonk 
to  the  trustees,  nor  does  it  qualify  the  general  bequest 
in  the  Appellant's  favour,  by  any  condition  or  ex- 
ception on  the  subject.  It  is  submitted,  therefaR, 
that  under  the  last  will  the  Appellant  takes  all  the 
testator's  moveable  property,  including  the  fund  ii 
dispute,  subject  only  to  the  legacies  therein  men- 
tioned, and  free  from  any  obligation  to  indorse  or 
assign  the  receipts.  The  Respondents  cannot  claim 
this  part  of  the  succession  under  the  will  of  15th  A|irii 
1828,  because  that  was  entirely  superseded  by  Ae 
trust  disposition  of  1st  April  1829.      They  cannot 
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claim  it  under  the  will  of  1st  May  1828,  because  that 
was  actually  cancelled.  They  cannot  claim  it  under 
Che  trust  disposition  of  1st  of  April  1829,  because  that 
merely  refers  to  a  separate  will,  which  is  cancelled, 
and  the  directions  therein  given  to  the  executors  are 
consequently  revoked,  and  the  executors  themselves 
are  superseded ;  and  they  cannot  claim  it  under  the 
last  will  of  17th  April  1829,  because  by  that  will  all 
former  settlements  of  the  testator's  goods  and  chattels 
and  of  all  his  moveable  property  are  virtually  recalled, 
and  they  are  bequeathed  to  the  Appellant  without 
restriction  or  exception. 

The  next  question  is,  whether  there  was  any  pre- 
vious arrangement  or  agreement  inter  vivos  as  to  the 
appropriation  of  this  money  for  the  redemption  of  the 
debt  and  lien  over  Shuna.  There  could  be  no  agree- 
ment of  that  sort  between  the  testator  and  the  Shuna 
trustees,  because  their  interest  in  the  succession  was 
altogether  mortis  causd,  and  of  a  revocable  nature. 
There  were  no  other  parties,  except  the  Leith  Bank, 
with  whom  any  agreement  of  appropriation  could 
effectually  be  made,  and  the  whole  case  shows  that 
there  never  was,  as  between  the  testator  and  the  Leith 
Bank,  a  concluded  agreement  for  appropriating  this 
fund.  Mr.  Yates  at  first  deposited  the  money  in 
bank,  in  the  hope  that  it  would  lead  to  an  immediate 
discharge  of  the  incumbrances  on  Shuna,  or  would 
stop  the  currency  of  legal  interest  upon  the  debt. 
But  the  Leith  Bank  never  closed  with  that  proposition, 
and  never  recognised  the  deposit  as  affecting  them, 
or  made  for  their  behoof.  If  they  were  to  have  the 
same  general  claim  as  before,  for  principal  and  in- 
terest of  the  assigned  bond  and  lien,  and  were  not 
bound  on  their  part  to  recognise  the  deposit,  there 
could  not  be  any  obligation  as  against  Mr.  Yates,  and 

0  0  2 


1835. 
Yates 

V. 

Thomsov 
and  others. 


660 


CASES  IN  THE  HOUSE  OF  LORDS 


18S5. 

' V — ' 

YilTES 

V. 

Thomsoii 
and  otiien. 


the  deposit  must  be  looked  on  as  an  ex-parte  operation ; 
and  that  such  was  truly  the  state  of  the   case,    is 
manifest  from  the  steps  taken  by  the  Leith  Bank  in 
the  action  and  dilisrence  raised  bv  them  afiter  Mr. 
Yates's  death.    The  mode  also  in  which  the  testator 
himself  dealt  with  this  money,  demonstrates  that  it 
was  not  considered  as  definitely  appropriated  under 
any  binding  agreement  with   the   Leith  Bank  :  the 
money  had  been  deposited  in  1819,  in  the  name  of 
Mr.  Rose,  in  trust  for,  and  to  be  under  the  directum  of 
Mr.  Yates,  and,  from  beginning  to  end  of  the  transac- 
tion, the  Leith  Bank  directors  were  never  parties  to  the 
deposit.     The  risk  was  with  Mr.  Yates ;  if  the  Bank  of 
Scotland  holding  the  money  had  foiled,  he  alone  must 
have  suffered  the  loss.     As  a  consequence  of  the  same 
view,  the  claim  of  the  Leith  Bank  was  in  no  way 
restricted  to  the  fund  deposited.     Supposing  that  Mr. 
Yates  had  become  insolvent  before  his  death,  the 
Leith  Bank  could  not  set  up  such  vested  interest  in 
the  money  deposited  as  would  have  enabled  them  to 
compete  preferably  with  his  general  creditors;   or, 
supposing  that  any  claims  had  arisen  to  the  Bank  of 
Scotland  against  Mr.  Yates,  it  is  obvious  that  they 
would  have  been  entitled  to  retain  the  money  de- 
posited with  them  after  the  receipts  were  taken  in  his 
own  name,  in  payment  or  security  of  their  claims. 
Again,  supposing  that  the  creditor  on  the  bond  and 
real  lien  had  not  been  a  banking  company,  but  an 
individual,  it  is  clear  that  the  debt  in  his  person  so 
secured  over  Sliuna  would  have  been  heritable,  and 
would  descend  on  the  heir,  and  not  on  the  executor  of 
the  debtor.     Supposing,  finally,  that  tlie  Leith  Bank 
were  to  be  considered  as  entitled  to  preference  on  the 
fund  in  medio,  in  virtue  of  their  arrestment,  the  Appel- 
lant would  be  entitled  to  receive  an  assignation  of  their 
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debt  and  security,  and  to  keep  it  up  and  enforce  it  as 
a  real  charge  or  burden  on  the  estate  of  Shuna,  in  the 
hands  of  the  trustees  and  all  others. 

Apprehending  that  the  Respondents  would  rely 
on  the  judgment  moved  by  Lord  GiflTord,  in  the  case 
of  Earl  of  Mvnto  v.  Elliott  (d),  the  learned  counsel 
cited  it,  and  distinguished  it  from  this  case ;  and  in  sup- 
port of  their  own  argument  on  the  construction  of  the 
will,  they  referred  to  the  cases  of  Hog  v.  Lashley  (e), 
Stanley  v.  Bemes(f)y  Anstruther  v.  Chalmers  {g). 

The  Lord  Advocate  (Mr.  Murray),  and  Mr.  James 
Parker,  for  the  Respondents : — 

The  points  for  consideration  are,  first.  What  was 
the  intention  of  the  testator  ?  Secondly,  How  far  has 
he  succeeded  in  the  legal  execution  of  his  intention  ? 
On  the  first  question  there  can  be  no  doubt.  The 
whole  of  the  testator's  conduct,  in  every  circumstance 
connected  with  the  disputed  fund,  clearly  shows  that 
it  never,  at  any  moment,  was  his  intention  to  bestow 
that  fund  on  the  Appellant ;  but  that,  on  the  contrary, 
it  was  his  settled  determination  throughout,  that  it 
should  be  employed  in  the  disincumbrance  of  his  pro- 
perty of  Shuna.  The  letter  which  his  agent,  Mr. 
Pearson,  addressed  to  Mr  Kerr,  who  represented  the 
Leith  Bank,  is  a  document  of  much  importance ;  and 
bearing  date  the  very  day  after  the  stipulated  term  of 
payment,  it  proves  that  the  postponement  of  payment 
took  place  in  spite  of  Mr.  Yates,  and  not  in  further- 
ance directly  or  indirectly  of  any  object  or  intention 
of  his.  This  letter  is  fiirther  of  importance,  as  proving 
that  the  consignation  of  the  deposit  was  with  the  full 
cognizance  of  the  Leith  Bank,  then  representing  Mr. 
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1835.      Macdonald  in  the  character  of  creditor,  and  under 

Yates      ^^press  notice,  that,  as  the  fault  of  non-pajnment  lay 

V.        with  them,  Mr.  Yates  was  thenceforth  to  be  liable  in 

and  others.  ^^  more  than  bank  interest.     The  money,  as  it  lay 

in  the  bank,  was  to  be  dealt  with  as  the  money  of  the 

creditor,  to  remain  deposited  only  until  the  creditor, 

by  fulfilling  his  obligations,  should  put  himself  in 

condition  to  uplift  it.     From  this  letter  it  appears, 

that  the  Licith  Bank  had  for  some  time  previous  been 

in  communication  with  Mr.  Pearson,  who  thus  writes, 

"  Agreeably  to  what  I  stated  to  you,  I  wrote  to  Mr. 

Rose,  and  communicated  to  him  your  wish,'*  &c.  (A). 

The  Leith  Bank  at  last  obtained  a  discharge  of  a 
portion  of  the  incumbrances  on  the  estate  of  Shuna, 
and  availing  themselves  of  Mr.  Pearson's  readiness  to 
pay  any  sum  to  account  on  a  proper  discharge,  they 
applied  for  and  obtained  4,000/.  of  the  deposited 
fund,  which  was  the  amount  of  the  incumbrances 
then  extinguished,  and  they  could  then  have  obtained 
the  whole  deposit  had  they  been  in  a  condition  to 
produce  discharges  of  the  whole  incumbrances. 

It  is  impossible  to  peruse  the  will  of  the  16th 
April  1828,  without  being  satisfied  that  it  was  the 
testator's  intention  to  vest  the  island  in  his  trustees, 
free  from  every  burden.  It  was  not  his  inte/est  in 
the  island,  subject  to  the  reserved  burden  of  a  con- 
rfderable  portion  of  its  price,  but  the  whole  and  entire 
property  of  the  island  that  was  meant  to  be  conveyed, 
and  a  perfect  freedom  from  incumbrances  was  implied 
in  the  very  purposes  of  the  trust.  Any  doubt  on  this 
head  is  completely  removed  by  refen'ing  to  the  special 
clause,  respecting  the  consigned  money :  **  As  the 
island  of  Shuna,"  &c.  (£).      The  second  testamentary 

(/*)  See  the  letter,  antCf  p.  546. 
(f)  See  the  clause,  ante,  p.  549. 
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deed,  executed  by  Mr.  Yates  on  the  1st  of  May  1828, 
distinctly  following  up  the  intent  of  the  first,  conveyed 
his  whole  remaining  estate  to  two  of  the  three  indi- 
viduals whom  he  had  already  appointed  trustees 
under  the  first  deed.  In  so  far,,  therefore,  as  these  two 
deeds  are  to  be  read  separately,  it  is  plain  that  it  is 
under  the  first,  and  not  under  the  second,  that  the 
testator  disposed  of  Shuna  and  of  the  deposit  of  money 
now  in  dispute.  As  however  the  two  deeds  have 
relation  to  each  other,  and  between  them  embody 
a  universal  conveyance  of  the  whole  estate  belonging 
to  the  testator,  they  may  properly  be  read  together, 
as  constituting  but  one  settlement.  But  it  is  clear, 
whether  they  are  read  together  or  separately,  that  the 
deposited  money  is  dealt  with  as  a  special  bequest  in 
favour  of  the  Respondents,  and  not  intended  to  form 
part  of  the  residuary  estate  under  the  second  deed. 
The  words  of  the  residuary  bequest  are,  "  I  give  and 
bequeath  all  my  chattels  and  effects  of  whatever 
nature  to  Jacob  Yates,"  &c.,  "  together  with  the  life- 
rent of  all  my  lands  and  houses  in  the  above  parishes 
and  other  places,  except  the  island  of  Shuna,  in 
Argyllshire,  which  I  have  otherwise  disposed  of,"  &c. 
The  present  question,  therefore,  could  never  have 
arisen  if  there  had  been  no  other  deeds  beyond  the 
two  that  have  now  been  noticed. 

The  question  then  comes  to  be,  whether  Mr.  Yates 
having  once  unquestionably  conferred  upon  the 
Respondents  a  right  to  the  deposited  money,  and 
having  in  direct  terms  excluded  the  residuary  legatee 
from  all  right  to  that  fund,  did  afterwards  change  his 
mind  as  to  the  disposal  of  this  portion  of  his  property  ? 
It  is  an  undoubted  fact  in  the  case,  that  Mr.  Yates 
never  cancelled  or  revoked  his  first  will,  (of  the  15th 
of  April    1828).      In    consequence  of   some   hints 
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1835.      dropped  in  a  correspondence  between  him  and  Mr. 
Thomson,  one  of  his  intended  trustees,  he  entertained 

Yates 

V.  doubts  how  far  that  deed  might  be  technically  suffi- 

and^oSere.  ^^^^^  ^V  ^^^  ^^^  ^^  Scotland  to  carry  heritage  situate 
there.  He  in  fact  never  considered  the  deposited 
fund  as  forming  any  part  of  his  own  estate.  He 
looked  upon  it  as  money  set  apart  for  Colonel  M ac- 
donald,  from  whom  he  had  purchased  Shuna,  and 
for  the  Leith  Banking  Company  which  had  come  in 
his  place.  In  a  letter  of  the  28th  May  1827,  he  says, 
"There  is  1,600  /.,  with  several  years'  interest,  lying 
in  my  name,  in  the  Bank  of  Scotland,  till  certain 
defects  in  the  title  deeds  of  Shuna  are  removed.  The 
Leith  Bank  have  an  assignment  of  the  sum,  and  it  is 
odd  that  though  only  three  per  cent,  is  allowed  on  the 
deposit,  they  seem  to  be  careless  about  the  business,'* 
&c.  Again,  on  the  23d  of  January  1828,  he  writes, 
"  There  is  likely  to  be  litigation  between  the  trustees  of 
Colonel  Macdonald  and  the  Leith  Bank,  Mdth  respect 
to  the  part  of  the  purchase-money  which  is  deposited 
with  the  Bank  of  Scotland,"  &c. 

But  the  new  deeds  which  Mr.  Yates  executed, 
require  no  external  aid  from  presumptive  circum- 
stances to  show  that  they  were  no  ways  intended  either 
to  cut  down  the  interests  conferred  upon  the  Respon- 
dents, or  to  enlarge  the  only  interest  which  the  original 
deeds  had  conferred  on  the  Appellant.  In  the  deed 
of  the  1st  of  April  1829  is  this  passage:  "As  the 
island  of  Shuna  appeared,"  &c.  (j).  The  only  other 
deed  which  he  executed,  was  the  will  of  17th  of 
April  1829.  Can  it  be  pretended  that  within  this 
short  interval  of  16  days  between  the  two  deeds,  Mr. 
Yates  changed  his  mind,  upon  a  matter  which  had 

(/)  See  the  extract,  anlCy  p.  550. 
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been  the  favourite  scheme  of  his  life?     There  is  not       i835. 
a  vestige  of  evidence  that  he  did.     One  most  im-      ^^""^"^ 
portant  feature  in  this  deed,  as  in  all  the  other  deeds,  v. 

is,  that  it  contains  no  express  words  of  revocation,    and^othew. 
applicable  to  any  of  the  former  deeds,  and  therefore, 
in  so  far  as  it  is  not  absolutely  irreconcileable  with 
these  deeds,  it  must  be  construed  in  conformity  with 
them.     But  not  only  does  it  not  contain  any  words  of 
express  revocation,  but  it  contains  words  of  positive 
recognition;    thus  it  says,    "It  may  be   proper  to 
observe,  that  by  a  will  made  by  me  in  this  present 
month  and  year,  I  have    disposed  of  the  island  of 
Shuna,  in  Argyllshire,  Scotland."     The  only  clause 
fix)m  first  to  last  of  all  the  four  deeds  which  affords 
the  Appellant  the  slightest  pretence  for  maintaining 
his  present  claim,  is  the  following,  which  is  contained 
in  the  last  deed,   "As  to  my  goods  and  chattels^ 
wherever  situated,  I  give  and  bequeath  them  to  the 
said  Jacob  Yates,  his  heirs  and  assigns,  requesting," 
&c.  (k).     Is  this  general  bequest  of  residue  to  destroy 
the  special  destination  of  a  specific  fiind  which  had 
already  been  fixed  by  another  deed,  executed  but  a 
few  days  before,  and  expressly  referred  to  and  recog- 
nised in  the  very  deed  which  bequeaths  the  residue  ? 
Revocation  is  never  to  be  presumed,  except  where  the 
deeds    are    such    that  they  cannot    possibly  stand 
together,  which  most  assuredly  is  not  the  case  here. 
But  the  words  of  residuary  bequest  do  not  stand  alone; 
they  are  immediately  followed  up  by  this  explanatory 
clause  :  "  It  may  be  well  to  mention,  that  I  include 
in  this  bequest,  my  stock  of  cattle  and  other  effects  in 
Shuna,  which  are  considerable,"  &c.  (/). 

The  Respondents  submit,  in  the  first  place,  that  the 

(k)  See  this  passage,  anlCf  p.  552, 
(/)  See  the  extract,  antCy  ibid. 
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fund  belongs  to  them  by  express  and  positive  bequest^ 
under  those  words  in  the  deed  of  15th  April  1828 : — 
"  My  will  is,  that  after  my  decease  these  notes  or  receipts 
shall  become  the  property  of  my  trustees,  the  magis- 
tracy of  Glasgow."  That  bequest  stands  unrevoked* 
The  trust  disposition  of  1st  April  1829,  indeed,  again 
touches  on  tJie  same  matter,  but  there  is  nothing 
incompatible  in  the  two  deeds  to  prevent  their  stand- 
ing together;  if  the  second  should  be  thought  to 
labour  under  any  ambiguity,  the  first  may  be  made 
use  of  to  explain  it.  The  deed  of  17th  April  1829, 
on  which  the  Appellant  more  immediately  founds, 
contains  nothing  which  could  by  possibility  detract 
from  the  previous  special  bequest.  Throwing  aside 
the  deed  of  1st  April  1829,  and  taking  the  deeds  of 
15th  April  1828  and  of  17th  April  1829,  as  the  only 
subsisting  settlements,  the  Respondents  submit  that 
there  is  nothing  in  the  general  residuary  bequest  con- 

• 

tained  in  the  latter,  which  can  in  any  respect  destroy 
the  specific  disposal  of  the  deposited  fund  contained 
in  the  former.  A  bequest  of  residue  necessarily  im- 
plies, that  it  can  only  come  into  operation  after  all 
special  bequests  shall  have  received  their  full  effect. 

The  Respondents  have  in  the  next  place  to  submit, 
that  even  though  there  should  be  held  to  be  no  direct 
bequest  of  the  deposited  money  in  their  favour,  there  is 
such  a  plain  appropriation  and  destination  of  it  for 
their  benefit,  in  the  setting  of  it  apart  for  the  dis- 
charge and  extinction  of  the  unpaid  balance  of  the 
price  of  Shuna,  as  completely  to  take  it  out  of  the 
residuary  portion  of  the  estate,  and  to  entitle  the 
Respondents  to  insist  that  it  shall  be  applied  to  the 
special  end  for  which  the  testator  had  thus  destined 
it.  Had  there  been  no  testamentary  deeds  whatever, 
and  had  the  question  arisen  between  the  heir  and 
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executor  of  Mr.  Yates  dying  intestate,  the  Respon-  1835. 
dents  would  still  contend  that  the  very  peculiar  yates 
destination  which  exists  as  to  this  deposited  money,     _  *'• 

Thomson 

would  have  entitled  the  heir-at-law  to  have  insisted  and  others, 
upon  its  being  applied  in  extinction  of  the  price  of 
Shuna.  Stair,  B.  3.  tit.  1.  sect.  4  ;  Traquair  v. 
BlushieU  (m),  Aikman  v.  HdrSy  Sfc.  of  Boyd  {n\  Earl 
ofMinto  v.  JElliott(o)y  Waugh  v .  Jamieson  (p)  ;  Ersk. 
B.  3,  tit.  8,  sect.  17  &  18. 

But  the  Appellant  may  object  that  these  authorities 
proceed  upon  the  footing  that  the  price,  in  payment  of 
which  the  executor  was  subjected,  had  not  been  con- 
stituted, by  reservation  or  otherwise,  a  real  burden  on 
the  land ;  and  that  wherever  a  real  burden  has  been 
created,  it  is  the  heir,  and  not  the  executor,  who  is 
left  to  clear  off  that  burden.  It  is  quite  true,  that  in 
the  ordinary  case,  where  the  price  is  converted  into  a 
real  burden  at  the  instance  and  for  the  ends  of  the 
purchaser,  the  objection  would  be  well  founded,  be- 
cause it  is  by  his  own  act  and  will  that  the  liability  is 
converted  from  a  personal  obligation  into  a  real  right. 
But  in  this  case  the  postponed  payment  of  the  price 
was  not  rendered  necessary  from  any  fault  of  Mr. 
Yates's ;  it  arose  from  the  incapacity  of  the  seller  to 
give  an  unincumbered  title.  Mr.  Yates's  anxiety 
and  wish  was  to  pay  the  price  and  be  quit  of  his 
money,  but  the  seller  was  not  equally  ready.  From 
the  moment  that  the  fund  has  been  actually  placed  in 
deposit,  or  consigned  in  bank,  and  set  apart  frx)m 
the  debtor's  other  estate,  with  a  view  to  such  payment 
and  extinction,  the  fund  becomes  heritable  destina- 
Hone ;  the  executor,  if  the  original  debtor  dies  whilst 
the  money  remains  in  this  situation,  is  not  entitled  to 

(m)  Morr.  3591  and  11337.  (o)  i  Wils.  &  S.  G78. 

(«)  Id.  1 1 347.  ip)  Morr.  5453. 
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1 835.      demand  it  as  a  portion  of  the  testator's  assets,  but  on 
*r][^;^      the  contrary,  the  heir  who  would  have  benefited  by 
^'         the  payment,  if  the  creditor's  refusal  or  incapacity  to 
uDd^otiien.  receive  payment  had  not  rendered  consignation  un- 
avoidable, is  entitled  to  insist  that  he  shall  not  be 
deprived  of  this  benefit  through  the  act  of  the  creditor, 
but  that  the  deposited  fund  shall  be  applied  to  the 
purposes  for  which,  from  the  moment  of  its  deposit,  it 
had  been  destined ;  viz.,  the  pajrment  and  extinction 
of  that  heritable  debt  which  would  otherwise  fall  a 
burden  upon  him  as  heir.     The  consignation  of  the 
deposit  in  this  case  was  in  all  other  respects  equivalent 
to  payment. 

If  such,  therefore,  would  have  been  the  Appellant's 
predicament  in  a  competition  with  the  heir-at-law, 
upon  the  mere  abstract  principle  of  destination,  with- 
out any  aid  firom  the  express  declaration  of  the 
testator's  intention  contained  in  his  testamentary 
deeds,  how,  under  the  infinitely  more  favourable  cir- 
cumstances which  support  the  Respondent's  case,  can 
he  maintain  his  claim  to  the  deposited  money  which 
here  forms  the  fund  ?  The  destination  of  that  fund 
appears,  not  merely  from  the  indicated  purpose  of 
paying  off  the  balance  of  price  due  to  those  in  tlie 
right  of  Colonel  Macdonald ;  not  merely  fi-om  the 
actual  tender  of  payment,  which  is  proved  to  have 
been  made  at  the  stipulated  term  of  Candlemas  1819  ; 
not  merely  from  the  consignation  of  the  money  on  the 
creditors'  failure  to  accept  of  this  tender ;  not  merely 
from  the  subsequent  payment  to  account  out  of  the 
deposited  fund,  which  the  same  creditor  afterwards 
accepted  of  and  discharged ;  but  from  the  total  sepa- 
ration which,  for  upwards  of  ten  years,  was  made 
between  the  deposited  money  and  the  deceased's 
other  estate  ;  from  the  cessation  to  pay  interest  upon 
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the  debt  to  the  creditor  during  the  whole  of  this        i835. 
period  of  deposit ;  from  the  express  notice  given  to      ^^ 
the  creditor,   that   he  must  be  content  with  such  v. 

interest  as  the  bank  in  deposit  might  give ;  from  the  ^*^^[h^. 
tacit  acquiescence  of  the  creditor  in  the  notification 
thus  given ;  and,  above  all,  from  the  reiterated,  ex* 
press  declarations  of  purpose  contained  in  the  first, 
as  in  the  last,  of  the  deceased's  testamentary  deeds ; 
that  this  fund  was  "  to  be  kept  by  his  trustees,  in  the 
same  depository  where  it  now  is,  till  the  defects  in  the 
title  of  Shuna  are  cured :"  and  that  upon  that  event, 
and  upon  all  encumbrances  being  cleared,  then, — so 
iar  from  being  handed  over  to  the  Appellant,  either 
as  residuary  legatee  or  as  executor, — the  deposited 
money  and  "  the  notes  or  receipts  I  hold  of  the  Royal 
Bank,  with  the  interest  due  upon  them,  will  become 
the  property  of  Colonel  Macdonald's  creditors  or 
assigns,  and  must  be  given  up,  on  delivery  or  dis- 
charge of  my  heritable  bond  for  the  balance  of  the 
price  of  Shuna." 

Lord  Brougham^  in  the  course  of  the  arguments  for 
the  Appellant,  made  the  following  observations : — In 
England  we  should  have  some  difficulty  in  admitting 
the  wills  in  evidence, — I  do  not  know  how  the  practice 
is  in  Scotland, — how  could  any  Court  before  which  this 
question  should  have  arisen  have  access  to  those  two 
instruments  ?  By  the  laws  of  evidence  in  England,  where  R?  the  law  of 
the  personalty  is  in  question,  you  cannot  produce  the  England,  a 
will  itself  for  any  purpose  of  a  civil  action,  and  prove  ^|gj^i"®i^  ^^' 
the  testator's  handwriting  by  the  attesting  witnesses ;  evidence  in  an 
that  could  not  be  given  in  evidence ;  it  could  not  get  ^g  the'^ta- 
to  the  Court ;  the  only  evidence  is  the  probate,  unless  ^°^**  personal 
on  certain  issues,  such  as  a  question  of  sanity,  for  only  evidence 
instance,  or  a  collateral  question ;  but  for  no  testa-  " '  ®  P"' 
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1835.       mentary  purpose,  as  I  apprehend,  could  the  will  itself 

Y  "  be  produced.     I  do  not  say  that  is  the  Scotch  law 

V.  of  evidence.  But  it  does  not  follow  that  the  case  is  to  be 

and  otbm.    ^^cided  by  English  law ;  it  may  be  that  the  Scotch 

Courts,  acting  as  Scotch  Courts  with  respect  to  Scotch 

property,  must  decide  by  the  Scotch  law.     These  are 

feelers  by  which  they  are  to  arrive  at  their  point, 

though  the  general  principle  would  be  that  the  English 

law  is  to  prevail. 

[Dr.  Lushington. — I  submit  that  the  will  of  a  person 
domiciled  in  England,  made  according  to  the  law  of 
England,  governs  the  distribution  of  the  testator's 
personal  estate  all  over  the  world  :  Anstruther  v. 
Chalmers  (y).] 

Lord  Brougham. — The  law  of  England  must  be 
looked  to  for  the  lex  domicilii^  for  the  construction  as 
well  as  the  eflPect  of  a  will,  and  Sir  John  Leach's 
decision  in  Anstruther  v.  Chalmers  would  be  a  grave 
authority  to  show  it  was  so ;  but,  as  this  was  a  Scotch 
estate,  it  might  be  a  question,  under  the  law  of  Scot- 
land, whether,  in  construing  an  English-made  instru- 
ment, though  the  party  was  a  domiciled  Englishman, 
upon  a  personal  matter  you  were  not  to  look  to  the 
rules  of  the  law  of  Scotland.  I  feel  some  difficulty  as  to 
that  question ;  the  law  of  Scotland  knows  nothing  of 
ordinary  executory  devises ;  they  have  one  chapter  that 
comes  near  them — ^the  doctrine  of  list  deliveries  on 
general  failure  of  issue ;  but  the  subtleties  of  our  law  of 
executory  devises  they  know  nothing  of ;  it  is  one  of  the 
nicest  points  in  the  English  law,  upon  the  effect  of  all 
those  64  cases  often  mentioned   in  Lord  Thurlow's 

{q)  2  Sim.  1. 
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time;  and  I  asked  Mr.  Preston  a  few  days  ago  how  1835. 
many  more  he  could  show  me,  and  he  said  140.  A  y^^^^^ 
domiciled  Englishman  in  England  making  an  English  v. 

will,  according  to  your  present  contention,  the  Scotch  and  otben. 
Courts  must  construe  that  English  will  according  to 
the  English  law ;  but  supposing  he  limits  a  chattel 
personal,  say  some  bank  stock  made  personal  chattel 
by  Act  of  Parliament,  upon  a  general  failure  of  issue, 
that  is  to  say,  to  A.  J3.,  and,  according  to  the  English 
law,  I  will  say  with  remainder  to  C.  jD., — the  Scotch 
would  say,  "  whom  failing ;" — and  if  C.  D.  should  die 
without  issue,  or  without  children,  then  over  to  E.  F., 
the  English  law  would  then  raise  this  question,  must 
it  be  to  CD.  dying  without  issue  generally,  or  must 
the  bequest,  in  order  to  vest,  be  given  over  to  JE.  jP., 
if  C.  jD.  dies  without  having  issue  living  at  the  time 
of  his  death :  and  then  you  go  into  all  the  general 
learning,  to  show  whether  it  is  a  general  or  a  special 
fi&ilure  of  issue ;  in  the  one  case  an  executory  devise 
i¥0uld  be  good,  in  the  other  bad. 

I  am  inclined  to  think,  in  the  first  place,  if  you  read 
these  words,  without  going  out  of  the  four  corners  of 
.this  paper  and  without  looking  into  the  cancelled  will, 
it  contains  a  sufficient  indication  and  a  declaration 
that  will  do  :  "  Now,  if  this  transaction  should  not  be 
closed  before  my  death,  I  have,  in  a  separate  will, 
^prhich  respects  my  property  in  England,  directed  my 
trustees  or  executors  in  that  will"  what  they  shall  do. 
Supposing  it  had  been  so,  that  would  raise  a  question 
whether  you  had  a  right  to  travel  out  of  this  instru- 
ment, and  to  look  at  the  unproved  or  cancelled  will. 
But  it  is  no  such  thing ;  the  deed  says,  "  to  assign  or  in- 
dorse the  notes  or  receipts  of  the  Royal  Bank  to  my  said 
trustees."  (His  Lordship  having  read  the  passage  as  in 
p.  551 ,  ant€j  proceeded  to  observe.)  They  will  contend. 


*— ^ 
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1835.  on  the  other  side,  that  this  is  a  sufficient  testamenti  diclto 
without  travelling  out  of  this  deed  into  the  cancelled 
will ;  and  that  they  do  not  require  the  cancelled  words. 
In  cases  with  respect  to  property  in  England,  it  has  been 
held,  that  reciting  and  referring  to  a  thing  as  done  ii 
If  a  testator  sufficient,  though  it  was  never  done.  If  a  man  says^ 
hM  in  the  first  '^  I  havc,  in  the  first  part  of  my  will,  given  such  an 
^ven'^S^  estate  to  A.,''  A.  shall  have  that  estate,  though  the  gift 
estate  to  J^    is  not  Contained  in  the  first  part  of  the  will. 

that  estate 
passes  to  ii. 

^h^fT*  •        ^^^*  Ltuhingtan. — But  the  persons  appointed  to  do 
the  will.         the  act  are  the  executors  mentioned  in  that  instru- 
ment, and  can  your  Lordship  doubt,  that  if  the  testator 
cancelled  that  very  thing  which  appoints  them,  it  all 
fiedls  to  the  ground  ?] 

Lord  Brougham. — I  will  tell  you  my  idea  of  that 
If  by  a  valid  subsisting  will  admitted  to  probate, 
a  man  gives  1,000  /.  to  ^.  B.,  whom  he  has  appointed 
his  executor  in  his  former  will,  and  if  he,  the  next 
day  after  he  has  executed  that  instrument,  cancels  the 
will  by  which  he  appointed  A.  B.  his  executor,  no 
man  can  doubt  that,  under  the  subsisting  will,  A.  B. 
would  take  the  1,000  /.  Suppose  A.  B.  is  not  men- 
tioned, but  the  testator  says,  "  I  hereby  give  the  person 
whom  I  have  appointed  my  executor  in  my  will, 
made  on  such  a  day,  1,000/.,'*  and  next  day  he 
revokes  or  cancels  that  will.  May  you  look  into  such 
a  will  for  the  purpose  of  seeing  who  the  person  is  ? 
For  that  raises  the  question  to  which  we  must  come 
in  this  case,  and  it  is  a  very  important  one ;  and  it 
never  has  been  decided  yet,  either  in  this  country  or  in 
Scotland,  that  if  the  law  of  the  country  where  the  tes- 
tator lives  and  dies  (his  lex  domicilii)  is  to  regulate  the 
disposition  of  his  personal  property  under  the  will,  that 
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law  is  also  to  regulate  the  construction  of  the  will,        i835. 
which  is  one  difficulty.     That  point  has  never  been      ^yTteT 
decided,  and  I  have  very  great  doubt  about  it,  namely,  v. 

whether  the  Judges  in  Scotland  must  not  only  take  the  audTotherL 
English  law  as  their  guide  in  the  construction  of  the 
will,  and  in  working  out  what  was  the  intention  of  the 
testator,  but  whether  they  must  also  take  the  technical 
rules  of  the  English  law  as  to  evidence  in  getting  to 
the  case  in  the  Scotch  Court :  that  is  what  you  have  got 
to  combat ;  and  I  have  great  doubts  about  it.  I  must 
say,  though  I  incline  to  the  opinion  of  the  Judges  of 
the  Court  below,  still  I  am  very  far  from  thinking  it  so 
very  clear  a  case,  because  the  points  are  raised  for  the 
first  time,  viz.  first,  whether  the  English  rule  of  con- 
struction is  to  be  applied ;  and,  secondly,  whether  the 
English  rule  of  evidence  is  to  be  applied  ?  Both  those 
questions  are  distinctly  raised  and  we  must  decide 
them;  we  cannot  travel  to  a  decision  here  without 
deciding  those  questions,  and  yet  the  Judges  below 
never  seem  to  have  said  a  word  about  them.  Could 
the  appropriation  not  have  been  effected  by  the  tes- 
tator himself  in  his  lifetime  ? 

[Dr.  liushington. — Imean  to  establish  before  your 
Lordships,  on  the  authority  of  the  case  of  Lord  Minto 
▼.  JEUiottj  that  it  could  not ;  for,  in  order  to  make 
a  valid  appropriation  during  the  party's  lifetime,  there 
must  be  an  interest  created  in  some  third  party. — He 
read  extracts  from  the  judgments  of  Lord  Giffard,  in 
the  case  just  cited,  and  of  Chief  Baron  Alexander,  in 
Gaskell  V.  Gaskell  (r).] 

Lord  Brougham. — The  reason  why  they  talk  of  a 
testamentary  deed  in  Scotland  is  this :  By  a  testament 

(rj  3  You,  &  J.  502. 510. 
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yTteT     ^*  ^*  ^^^ »  ^*  ™^^*  ^  "^y  ^^^   iw'er  ricoj,  but  theo 

V.        there  is  in  Scotland  the  seal ;  there  is  no  difference 

■ndotbere.   between  simple  contract  and  bond  debts,  consequendj 

they  do  not  talk  of  a  deed  as  we  do.     By  a  deed,  thej 

mean  an  instrument  under  seal;  a  will  does  not  reqniie 

a  seal,  a  deed  does. 

His  Lordship  further  said  in  the  course  of  die  aip- 
ments  for  the  Respondents^  I  take  the  csase  to  eoD- 
sist  of  two  branches,  the  one  is  the  question  of  evidence 
of  English  instruments,  and  the  Scotch  Courts  dealiii{[ 
with  them  in  two  ways;  the  other  is  the  appropriatka 
Perhaps  you,  my  Lord  Advocate,  do  not  mean  to  deij. 
nor  does,  I  suppose.  Dr.  Lushingtou  on  his  part  mm 
to  deny,  that  his  case  might  stand  on  the  semJ 
ground,  that  of  appropriation,  whichever  way  tk 
first  is  disposed  of?  You  have  two  points  whicbeftf 
way  we  decide ;  the  first  point  is  the  one  I  wbh  puti- 
cularly  to  call  my  Lord  Advocate's  attention  to,  ttl 
that  is, — ^you  have  to  show,  though  I  think  you  nHj 
assume,  that  the  law  of  domicile  is  to  govern  the  deo- 
sion — then  two  questions  arise  in  applying  that  pria- 
ciple ;  are  you  to  take  the  construction  whidi  the 
English  law  would  put  upon  the  instrument,  (Mr  at 
you  to  come  at  the  construction  by  the  Scotch  hf 
principle  ?  That  is  the  first  question,  and  upm  tkt 
question  I  am  inclined  to  think  that  it  is  the  Engtt 
law  that  is  to  govern.  The  second  is  a  differ* 
question,  whether  or  not  the  English  or  the  Se(*4 
law  of  evidence  is  to  regulate  the  admission  or  ^ge^ 
tion  of  certain  evidence  in  this  case.  We  are  pot- 
ting the  two  points  on  the  true  ground,  whether  the 
one  law  or  the  other  is  to  be  the  governing  nk 
Again,  supposing  it  is  decided  that  the  Scotch  kv 
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is  to  govern,  you  are  to  satisfy  me  that  by  the  Scotch 
law,  regard  being  had  to  the  confirmation  and  the 
proceedings  there,  you  have  a  right  to  avail  yourselves 
of  them.  Then  cometf  the  question  of  appropriation 
kept  apart  from  the  other  two.  That  seems  to  me 
to  be  the  scheme  of  the  argument.  It  is  not  merely  a 
technical  matter,  but  a  very  substantial  matter,  for  it 
is  whether  it  is  the  man's  last  will  or  hot ;  the  question 
raised  on  admitting  a  paper  to  probate  is,  whether  it 
is  testamentary  or  not  ?  He  may  have  one  will  which 
i»  a  testamentary  paper  and  not  revoked  by  the  last 
will,  but  he  may  also  have  a  paper  which  ceased  to  be 
his  will,  because  he  has  made  his  last  will.  A  man 
may  have  two  wills,  but  he  cannot  have  two  last  wills. 
How  you  can  ever  make  this  out  to  be  a  subsisting 
will,  my  Lord  Advocate,  I  cannot  say.  This,  I  take 
upon  me  to  say,  would  never  be  admitted  to  probate  in 
England — I  mean  the  former  will  of  April  1828. 

The  question  is,  whether  an  English  rule  of  evidence 
18  to  be  applied,  or  a  Scotch  rule  of  evidence.  By  the 
law  of  England,  if  a  man  makes  a  will  written  all  with 
las  own  hand,  and  bequeaths  1,000  /.  to  one  and  1,000  /. 
to  another,  and  the  residue  to  a  third,  and  signs  it 
-with  his  own  hand,  and  it  is  in  every  respect  in  the 
form  of  a  will  according  to  the  English  law  as  it  at 
presei^t  stands, — in  short,  suppose  he  makes  such  a  will 
as  would  be  admitted  to  probate,  suppose  it  to  have 
been  proved  as  his  last  will  at  Doctors  Commons ; 
then  suppose  any  person  gets  possession  of  that  will 
(which  ought  to  have  been  regularly  filed  at  Doctors 
Commons)  by  spoliation  or  by  negligence  of  the  officer 
in  bringing  it  down,  which  he  may  be  compelled  to  do 
by  a  subpoena  duces  tecum^ — suppose  you  bring  down 
that  original  will  and  produce  it  at  York,  at  nisi  priuSy 
and  even  prove  it  was  out  of  Doctors  Commons  and 
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Yatei       thi^t  ^f  *h^^  ^^  Scotland  would  be,  that  it  would  be 
V.         the  most  perfect  proof  of  the  instrument,  yet  by  the 
•nd^otben.   Tules  of  evidence  in  England,  it  cannot  be  received  at 
nisi  prius,  and  the  party  would  be  nonsuited,  or  have 
a  verdict  passed  against  him  if  he  did  not  choose  to  be 
nonsuited,  if  he  had  not  another  instrument,  and  if  he 
only  produced  the  original  will.     By  our  rules  of  evi- 
dence he  must  produce  the  probate,  which  is  a  sentence 
of  a  Court  of  competent  jurisdiction  declaring  that  to  be 
the  will ;  that  is  the  probate  without  the  will,  but  with 
a  copy  of  the  will,  so  that  that  is  a  case  in  which  a  copy 
is  evidence  and  not  the  original.    It  is  the  sentence  of  a 
Court,  and  proves  itself  under  the  seal  of  the  Court 
Now,  if  that  be  so  in  the  case  of  a  will  which  has  had 
probate,  how  much  more  is  it  the  case  where  you  pro- 
duce a  will  which  never  has  had  probate,  consequently 
a  Court  and  Jury  here,  or  a  Court  of  Equity,  never 
could  look  at  that  instrument,  it  is  the  probate  alone  that 
lets  it  in  qtuisi  will.     They  might  see  it  for  other  pur- 
poses, as  in  a  question  of  forgery,  or  they  might  see  it  if  it 
were  referred  to  in  another  instrument,  or  in  a  question 
of  sanity.  Now  that  is  the  law  here;  and  this  being  the 
case  of  a  domiciled  Englishman,  is  the  law  here  to  be 
the  governing  rule  as  to  the  admissibility  of  evidence 
in  Scotland,  where  the  action  is  brought? 

I  will  state  to  you  my  only  difficulty  and  see 
whether  you  can  help  me  over  it,  because  I  agree  with 
you,  generally  speaking,  that  the  lex  loci  domicilii  is  not 
applicable  to  the  course  of  procedure ;  that  the  Court 
is  to  proceed  by  its  own  course  of  procedure,  the  law 
of  the  Court  being  the  course  of  the  Court,  and  con- 
sequently I  am  inclined  to  think  that  the  admission  of 
evidence  being  rather  matter  of  procedure  than  a  sub- 
stantial matter  of  law,  it  is  to  be  governed  by  the  law 
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of  the  country  where  the  Court  sits.  But  then  in  all 
questions  of  jurisprudence  it  is  easy  to  say  how  things 
are  here  and  there,  when  there  is  a  very  great  diflference 
between  the  points;  but  when  you  come  to  the  confines, 
and  when  the  one  province  runs  into  the  other,  then 
arises  the  difficulty  and  then  we  get  inter  apices  juris. 
Here  is  a  case  which  partakes  of  the  nature  of  the  law 
of  evidence  and  also  of  the  substance  of  the  weightier 
matter  of  law.  I  will  put  the  case  I  have  already 
hinted  at ;  suppose  the  English  law  were  to  change, 
as  it  is  now  in  the  course  of  changing,  and  that  no 
will  of  personalty  could  henceforth  be  valid  unless  it 
was  attested  by  two  witnesses.  Now  observe,  an  Eng- 
lishman domiciled  in  England  makes  his  will  touch- 
iiig  Scotch  property ;  mohilia  sequuntur  personam^  and 
therefore  the  lex  loci  of  England  prevails.  You  go 
into  a  Court  of  Scotland  and  tender  the  will,  in  order 
to  get,  by  the  rules  of  the  English  law,  possession  of  the 
fund ;  the  Scotch  Court  says,  "  willingly  you  shall 
have  it ;  whoever  would  get  it  in  England  shall  get  it 
here,  whether  it  would  be  the  same  person  our  law 
would  give  it  to  or  no,  because  the  English  law  is  to 
govern,  but,"  says  the  Court,  "  let  us  look  at  the  will." 
The  will  is  produced,  it  has  only  one  witness  or  no 
witness  at  all,  then  the  Court  says,  "  this  is  no  will,  it 
would  riot  in  England  be  held  to  pass  the  property  to  any 
human  being.  The  law  has  said,  that  in  order  to  pass 
property,  to  extend  after  a  man's  death  the  right  that 
he  has  to  his  chattels  during  his  lifetime,  which  is  not 
a  natural  right  but  entirely  conventional,  he  must  have 
complied  with  the  formality  of  two  witnesses  attesting 
it."  Now,  my  Lord  Advocate,  how  would  you  deal 
with  that  matter  ?  Would  it  be  by  the  English  or  the 
Scotch  law?  because  if  it  be  by  the  Scotch  law  there  is 
a  great  difficulty,  which  is  neither  more  nor  less  than 
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this,  that  Englishmen  would  acquire  personal  property 
by  the  English  law,  though  that  property  was  only 
attached  by  a  will  executed  without  complying  with 
the  formality  of  that  law ;  that  is  the  difficulty. 

The  Counsel  for  the  Respondents  proceeded,  and 
with  a  view  of  showing  that  their  Lordships,  sitting  as 
a  Court  of  Appeal  on  Scotch  law,  might  look  to  the 
will  without  reference  to  probate,  and  for  the  general 
purposes  of  their  argument,  they  cited  Ersk.  B.  3, 
tit.  3,  sect.  14,  In  re  Ewin  («),  Attorney-general 
V.  Dimond  (<),  JEarl  Minto  v.  Elliott  {u). 

Dr.  LttshingtoTij  in  his  reply,  was  arguing  that  their 
Lordships  could  not  look  to  the  instrument  as  a 
testamentary  act- 
Lord  Brougham. — I  admit  that  no  probate  could 
be  had  of  any  but  the  second  will,  in  England.  It 
does  not,  however,  follow  that  the  Scotch  Court  may 
not  look  at  both  instruments ;  at  that  which  has  not 
probate,  as  well  as  at  that  which  has.  That  Court 
will  give  faith  to  what  has  been  sanctioned  by  a  Court 
of  competent  jurisdiction,  but  it  does  not  follow  that, 
upon  a  matter  in  which  no  Court  has  exercised  any 
judgment,  the  Scotch  Court  would  reject  that  matter 
because  it  was  not  proved  in  an  English  Court,  if  it  is 
not  contrary  to  the  rules  of  evidence,  and  to  the  prac- 
tice of  the  Scotch  Court,  to  receive  it.  It  is  going  too 
far  to  suppose  the  Scotch  Court  would  say,  "if 
this  instrument  had  been  offered  to  an  English  Court 
it  would  not  be  admitted,  and  we  therefore  reject  it." 
Do  you  think,  my  Lord  Advocate,  you  can  for  your 
argument  throw  overboard  the  first  will  of  1828? 
Could  you  rely  safely  on  the  passage  in  the  deed  of 
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the  1st  of  April  1829?  "Now,  if  this  transaction  should 
not  be  closed  before  my  death,  I  have  in  a  separate 
will  which  respects  my  property  in  England,  directed 
my  trustees  or  executors  in  that  will,  to  assign  or 
indorse  the  notes  or  receipts  of  the  Royal  Bank  to  my 
said  trustees,  the  lord  mayor  and  bailies,  to  be  kept 
by  them  in  the  same  depository  where  they  now  are 
till  the  above  defects  are  cured."  Would  that  sustain 
your  argument  without  the  first  will  ?  This  is  a  sub- 
sisting trust  deed,  a  conveyance  inter  vivos^  operative 
at  this  moment.  I  mean  your  argument  respecting 
the  appropriation ;  does  it  require  no  other  aid,  and 
can  it  stand  without  the  first  will  of  1828,  as  well  as 
without  the  cancelled  will?  [The  Lord  Advocate. — 
Certainly;  I  apprehend  it  is  quite  sufficient,  if  a 
person  declares  "  I  deposit  this  money,"  meaning  it 
should  be  paid  for  a  certain  debt.]  Lord  Brougham. 
— Suppose  now,  Dr.  Lushington,  there  had  been  a 
will,  not  proved  in  Scotland,  but  a  will  which  by  the 
law  of  Scotland,  for  want  of  two  witnesses  (a  will  of 
personalty),  could  not  be  admitted  to  probate  there, 
and  suppose  probate  had  been  sought  of  that  will  here, 
would  probate  be  refused  here  for  want  of  two  wit- 
nesses? 
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Dr.  Lushington. — Decidedly;  the  case  of  Stanley 
v.  Bernes{x)  is  one  in  point. 


Lord  Brov^hanij  after  the  arguments  were  closed, 
said: — My  Lords,  another  reason, — besides  the  import- 
ance of  the  matter, — for  which  I  wish  to  postpone  the 
further  consideration  of  this  question,  is,  that  though 
the  subject  is  of  great  importance,  and  some  parts  of 
it  are  not  without  difficulty — though  undeniably  the 

(x)  3  Hagg.  373. 
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decision,  if  pronounced,  will  be  for  the  first  time  pro- 
nounced in  this  House  upon  those  points — though 
undeniably  also  the  decision  upon  the  same  points  in 
the  Court  below  has  been  pronounced  for  the  first 
time  in  any  Court  of  England  or  of  Scotland — ^though, 
therefore,  these  points  are  matters  of  first  impression, 
yet  in  this  case  I  desiderate  that  which  is  a  great  help 
to  any  Court  of  Review  dealing  with  the  judgment 
of  a  Court  below,  brought  before  it  by  appeal— I 
desiderate  the  reasons  of  the  learned  Judges  who  pn>> 
nounced  the  decision  in  the  Court  below.  I  find  four 
learned  Judges  have  given  their  opinions,  but  not  one 
of  them  has  given  one  tittle  of  reason  for  his  opinion. 
The  question  that  arises  here,  and  which  brings  the 
laws  of  the  two  countries  into  conflict,  is  this  first  and 
general  question:  Shall  the  Scotch  practice  or  the 
English  practice  respecting  the  law  of  evidence,  as 
well  as  the  Scotch  principle  or  the  English  princifJe 
in  respect  of  the  construction  of  the  instrument,  pre- 
vail as  the  governing  rule  in  this  case  ?  That  is  the 
first  and  general  question,  and  for  solution  of  that 
question  one  should  look  to  the  opinions  of  learned 
Judges  and  for  their  reasons,  to  know  the  view 
which  they  take  of  so  important  a  matter.  But 
that  is  not  the  only  question ;  there  is  another  and 
much  more  material  one ;  and  that  is  one  upon 
which  above  all  things  it  is  material  to  know  the 
views  of  the  Scotch  Judges. — Granting  that  the 
Scotch  law  is  to  prevail,  in  construing  the  instrument, 
and  the  Scotch  practice  also  in  admitting  or  rejecting 
evidence,  what  is  the  Scotch  practice,  and  what  is 
the  Scotch  law ;  the  Scotch  law  respecting  construc- 
tion of  instruments,  and  the  Scotch  practice  respecting 
the  admission  or  rejection  of  evidence  ?  I  desiderate 
the   authority,   the  authentic  and  consequently  the 
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most  valuable  statement  which  can  be  had  as  to  what 
is  the  Scotch  law  and  practice,  but  particularly  the 
Scotch  practice  as  to  admitting  or  rejecting  evidence. 
I  desiderate  that  the  more,  because  one  wishes  to  know 
how  these  things  are  dealt  with  in  the  Scotch  Courts, 
and  to  see  exactly  what  the  difference  is,  and  upon  the 
highest  authority,  between  the  Scotch  and  the  English 
Courts  in  the  administration  of  the  important  law  of 
evidence.  Unfortunately  we  are  left  without  any 
light  from  that  quarter,  from  which  above  all  others  I 
should  wish  to  receive  it,  and  that  is  an  additional 
reason  for  wishing  your  Lordships  to  postpone  the 
fnrther  consideration  of  this  case. 


Lord  Brougham. — My  Lords,  the  question  which 
I  considered  it  right  to  give  reasons  upon  in  this  case, 
relates  rather  to  the  first  than  to  the  second  part  of  the 
subject  as  taken  in  the  order  of  the  argument  at  the 
bar — to  the  manner  in  which  the  instruments,  executed 
in  England  by  a  domiciled  Englishman,  are  to  be 
construed  and  dealt  with  in  respect  of  evidence  by  a 
Scotch  Court,  in  so  far  as  these  instruments  relate  to 
the  distribution  of  personal  property,  situated  within 
the  territory  of  Scotland,  rather  than  to  the  question 
of  valid  or  effectual  appropriation. 

James  Yates,  merchant  in  London,  and  residing 
always  in  England,  had  purchased  the  island  of 
Shuna,  one  of  the  Hebrides,  at  the  price  of  10,600  /., 
of  which  6,600  /.  was,  by  agreement,  left  as  a  burden 
upon  the  estate.  The  transaction  took  place  in  1816, 
•and  at  Candlemas  1819  the  remaining  part  of  the 
price  was  to  be  paid,  the  parties  having  no  doubt  of 
the  seller  being  able  before  that  time  to  clear  off  the 
incumbrances  affecting  the  estate.  Meanwhile  an 
heritable  bond  was  granted  for  the  6^600 /«,  and  was 
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1835.  ^^^y  i^ecorded,  so  as  to  constitute  an  effectual  lien  on 
the  estate  by  the  laws  of  Scotland.  At  the  stipulated 
period,  (the  2d  February  1819,)  payment  of  the 
a^otfa^  bond  was  tendered,  but  the  seller  was  still  unable  to 
give  a  clear  title,  and  Mr.  Yates  accordingly  consigned 
the  money  with  the  Bank  of  Scotland.  Before  this 
period  the  rights  of  the  vendor  had  been  transferred 
to  the  Leith  Banking  Company,  to  whom  accordingly 
Mr.  Yates's  agents  gave  notice  of  the  consignment,  in 
order  that  their  client  might  be  relieved  from  any 
claim  of  interest  after  the  consignment  was  notified. 
The  Bank  Company  acted  upon  this  notice ;  for  Mr. 
Yates  having  intimated  to  them  that  they  might  draw 
out  a  sum  of  the  deposit  equal  to  the  debts  upon  the 
estate  which  they  should  pay  off  and  produce  dis- 
charges for,  they  actually  paid  off  4,000/.,  or  at  least 
produced  discharges  to  that  amount,  and  received  so 
much  of  the  fund  out  of  the  Bank  of  Scotland,  leaving 
only  1,649/.  2^.  5  c/.,  the  balance  still  deposited,  and 
now  in  dispute,  together  with  the  sum  of  387  /.  2  s.  ed. 
interest.  The  deposit  had  originally  been  made  in 
the  name  of  Mr.  Rose,  as  a  kind  of  trustee  or  stake- 
holder for  all  parties,  but  in  August  1826  it  was,  at 
Mr.  Rose's  desire,  transferred  to  Mr.  Yates's  own 
name.  The  whole  course  of  the  transaction,  as  I  have 
stated  it  from  the  facts  admitted  on  all  hands,  plainly 
shows  Mr.  Yates's  desire  from  the  beginning  to  finish 
the  affair,  to  pay  the  price,  and  to  receive  the  titles  of 
the  estate,  and  his  intention  of  keeping  this  business 
apart  from  his  general  concerns;  nor  can  anything  be 
more  contrary  to  probability  than  the  supposition 
that  he  should  allow  it  to  be  mixed  up  with  the 
arrangement  of  his  affairs,  and  to  influence  the  testa- 
mentary disposition  of  his  property. 
With  this  strong  probability  arising  from  the  con- 
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duct  of  the  parties,  and  from  the  course  of  the  trans-  1 835. 
action  generally,  we  come  to  consider  that  which  forms  ^"^^^ 
the  whole  question  in  the  cause, — whether  an  appro-  v. 

priation  of  the  fund  deposited  with  the  Bank  of  Scot-  ^^j  oihcrs. 
land  was  effectually  made  by  Mr.  Yates  ?  And  first 
let  us  see  how  far  the  trust  disposition  of  the  1st  of 
April  1829  will  carry  us,  without  any  regard  to  the 
will  of  April  1828.  The  island  of  Shuna  seems  to  be 
the  subject  of  that  deed ;  the  maker  having  probably 
discovered  since  April  1828,  that  the  devise  of  real 
property  situated  in  Scotland,  which  he  had  in  the 
will  of  that  date  endeavoured  to  make,  by  executing 
it  so  as  to  pass  lands  in  England,  was  wholly  ineffec- 
tual for  his  purpose.  He  appears,  however,  to  have 
deemed  that  will  sufficient  for  executing  his  intention 
respecting  his  personalty  as  connected  with  the  island, 
as  indeed  it  was  while  unrevoked,  and  accordingly  it 
is  said  that  he  rather  refers  to  it  as  having  declared 
those  intentions,  than  repeats  his  declaration.  I  can- 
not, however,  either  consider  the  passage  of  the  trust 
deed  to  which  I  am  alluding  as  a  mere  reference  to 
the  will;  nor  can  I  think,  even  if  it  were,  that  this 
circumstance  would  destroy  its  force;  if  it  were  a  mere 
reference,  nothing  is  more  certain  than  that  by  words 
of  recital,  you  may  validly  bequeath  or  devise,  and 
that  saying  you  have  done  so,  if  you  say  it  distinctly, 
is  as  valid  a  gift  as  if  there  was  a  reference  or  recital 
in  the  passage.  But  granting  that  the  subsequent 
cancelling  of  the  will  to  which  reference  is  made, 
would  have  the  effect  of  cancelling  also  this  reference, 
the  last  words  of  the  passage  appear  substantive  and 
not  relative  to  the  will.  "  Now,  if  this  transaction 
should  not  be  closed  before  my  death,"  &c.  (His  Lord- 
ship read  the  whole  clause  as  in  p.  561, ante),  **and  till 
the  entry  stipulated  to  be  made  with  the  superior  is 
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1835.  implemented;  or  if  the  latter  is  called  far  before  the 
titles  are  purged,  it  may  with  no  impropriety  be  taken 
from  the  sum  in  deposit. ^^  These  words,  "or  if  the  latter/* 
&c.  do  not  in  form  relate  to  the  will  previously  made, 
but  contain  a  direction,  or  a  declaration  of  an  in- 
tention, nowhere  to  be  found  in  the  will,  and  they  are 
therefore  an  addition  to  the  declaration  there  contained. 
But  let  us  consider  the  last  will,  which  was  admitted 
to  probate.  It  is  dated  the  17th  April  1829,  sixteen 
days  after  the  date  of  the  trust  disposition ;  and  it 
clearly  refers  to  the  English  property  only.  He  con- 
sidered that  in  the  trust  deed  he  had  disposed  fully  of 
his  Scotch  property ;  and  the  will  is  addressed  to  the 
English  property.  This  circumstance  and  the  express 
reference  to  the  provision  of  the  deed  in  the  will, 
appear  to  me  sufficient  to  render  them  both  parts 
of  one  conveyance ;  for  he  says  in  the  will,  "  It  may 
be  proper  to  observe,  that  by  a  will  made  in  this 
present  month  and  year  I  have  disposed  of  the  island 
of  Shuna,  in  Argyllshire ;"  and  he  also  mentions  his 
"  stock  of  cattle  and  other  effects  in  Shuna"  as  part  of 
the  residue.  Now  supposing  this  last  will  to  have  the 
eflTect,  which  it  undoubtedly  has,  generally  speaking, 
of  revoking  the  first  will,  it  seems  to  me  by  no  means 
so  clear  that  it  revokes  whatever  part  of  that  first  will 
is,  by  reference  to  it  in  the  trust  deed,  republished 
and  imported  into  that  trust  deed ;  for  the  sounder 
view  of  the  matter  seems  to  be,  that  the  trust  deed  and 
the  will  of  1829  being  taken  as  one,  the  will  of  1829 
only  revokes  so  much  of  the  will  of  1 828  as  is  not 
imported  into  or  referred  to  by  the  deed.  Indeed,  if 
the  trust  disposition  and  last  will  be  regarded  as  one 
conveyance,  the  last  will  no  more  revokes  the  part  of 
the  trust  disposition  referring  to  the  generally  re- 
voked will  of  1828,  than  if  the  reference  had  been 
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contained  in  the  last  will,  that  of  1829.     This  con- 
sideration goes  far  to  satisfy  me  that  the  revocation 
operated  by  the  last  will,  after  the  date  of  the  trust 
disposition,  renders  the  passage  in  the  trust  disposition, 
which  refers  to  the  will  of  1828,  substantive  and  not 
relative,  and  prevents  the  general  revocation  subse- 
quently effected  from  having  any  force  to  destroy  the 
import  of  that  passage  as  a  valid  declaration  of  the 
testator's  intention.     It  might  even  be  argued  that 
you  would,  upon  this  ground,  have  a  right  in  our 
Courts,  and,  according  to  our  strict  practice,  to  look 
at  the  revoked  will  by  means  of  the  reference,  first  in 
the  trust  deed  to  that  will,  and  next  in  the  last  will  to 
the  trust  deed.     But  this  needs  not  now  be  considered. 
Although,  therefore,  I  am  of  opinion  that  there  is 
no  necessity  for  admitting  the  first  will  in  order  to 
dispose  of  this  case  and  to  support  the  decree  of  the 
Court  below,  yet  the  importance  of  the  question  con- 
nected with  its  admission  in  evidence  is  sufiicient  to 
require  that  I  should  state  in  what  light  I  view  it.    It 
is  on  all  hands  admitted  that  the  whole  distribution 
of  Mr.  Yates's  personal  estate  must  be  governed  by 
the  law  of  England,  where  he  had  his  domicile  through 
life,  and  at  the  time  of  his  decease,  and  at  the  dates  of 
all  the  instruments  executed  by  him.     Had  he  died 
intestate,  the  English  statute  of  distributions,  and  not 
the  Scotch  law  of  succession  in  moveables,  would 
have  regulated  the  whole  course  of  the  administration. 
His  written  declarations  must,   therefore,   be   taken 
with  respect  to  the  English  law,     I  think  it  follows 
from  hence,    that    those  declarations    of   intention 
touching  that  property   must  be  construed    as  we 
should  construe  them  here  by  our  principles  of  legal 
interpretation.     Great  embarrassment  may,  no  doubt, 
arise  from  calling  upon  a  Scotch  Court  to  apply  the 
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principles  of  English  law  to  such  questions,  many 
of  those  principles  being  among  the  most  nice  and 
difficult  known  in  our  jurisprudence.  The  Court  of 
Session  may,  for  example,  be  required  to  decide 
whether  an  executory  devise  is  void  as  being  too  re- 
mote, and  to  apply,  for  the  purpose  of  ascertaining  that 
question,  the  criterion  of  the  gift  passing  or  not  passing 
what  would  be  an  estate  in  realty,  although  in  the 
language  of  the  Scotch  law  there  is  no  such  expres- 
sion as  executory  devise^  and  within  the  knowledge  of 
Scotch  lawyers  no  such  thing  as  an  executory  estate 
tail.  Nevertheless,  this  is  a  difficulty  which  must  of 
necessity  be  grappled  with,  because  in  no  other  way  can 
the  English  law  be  applied  to  personal  property  situated 
locally  within  the  jurisdiction  of  the  Scottish  forum, 
and  the  rule  which  requires  the  law  of  the  domicile 
to  govern  succession  to  such  property  could  in  no 
other  way  be  applied  and  followed  out.  Nor  am  I 
aware  that  any  distinction  in  this  respect  has  ever  been 
taken  between  testamentary  succession,  and  succession 
ab  intestatOy  or  that  it  has  been  held  either  here  or  in 
Scotland  that  the  Court's  right  to  regard  the  foreign 
law  was  excluded  wherever  a  foreign  instrument  had 
been  executed.  It  is  therefore  my  opinion  that  in 
this,  as  in  other  cases  of  the  like  description,  the  Scotch 
Court  must  inquire  of  the  foreign  law  as  a  matter  of 
feet,  and  examine  such  evidence  as  will  show  how  in 
England  such  instruments  would  be  dealt  with  as  to 
construction.  I  give  this  as  my  opinion  upon  prin- 
ciple, for  I  am  not  aware  of  the  question  ever  having 
received  judicial  determination  in  either  country. 

But  here  I  think  the  importing  of  the  foreign  code 
(sometimes  incorrectly  called  the  comitas)  must  stop : 
what  evidence  the  Courts  of  another  country  would 
receive,  and  what  reject,  is  a  question  into  which 
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I  cannot  at  all  see  the  necessity  of  the  Courts  of  iap5. 
any  one  country  entering.  Those  principles  which  yates 
regulate  the  admission  of  evidence  are  the  rules  by  v 

which  the  Courts  of  every  country  guide  themselves  aud  others, 
in  all  their  inquiries.  The  truth  with  respect  to 
men's  actions,  which  form  the  subject-matter  of  their 
inquiry,  is  to  be  ascertained  according  to  a  certain 
definite  course  of  proceeding,  and  certain  rules  have 
established  that  in  pursuing  this  investigation  some 
things  shall  be  heard  from  witnesses,  others  not  lis- 
tened to;  some  instruments  shall  be  inspected  by 
the  judge,  others  kept  from  his  eye.  This  must 
evidently  be  the  same  course,  and  governed  by  the 
same  rules,  whatever  be  the  subject-matter  of  investi- 
gation ;  nor  can  it  make  any  difference  whether  the 
facts,  concerning  which  the  discussion  arises,  hap- 
pened at  home  or  abroad ;  whether  they  related  to  a 
foreigner  domiciled  abroad,  or  a  native  living  and 
dying  at  home.  As  well  might  it  be  contei^ded  that 
another  mode  of  trial  should  be  adopted  as  that  an- 
other law  of  evidence  should  be  admitted  in  such 
cases.  Who  would  argue  that  in  a  question  like  the 
present  the  Court  of  Session  should  try  the  point  of 
&ct  by  a  jury  according  to  the  English  procedure,  or 
ehould  follow  the  course  of  our  dispositions  or  in- 
terrogatories in  courts  of  equity,  because  the  testator 
was  a  domiciled  Englishman,  and  because  those  me- 
thods of  trial  would  be  applied  to  his  case  were  the 
question  raised  here  ?  The  answer  is,  that  the  ques- 
tion arises  in  the  Court  of  Session,  and  must  be  dealt 
with  by  the  rules  which  regulate  inquiry  there.  Now 
the  law  of  evidence  is  among  the  chief  of  these  rules ; 
nor  let  it  be  said  that  there  is  any  inconsistency  in 
applying  the  English  rules  of  construction  and  the 
Scotch  ones  of  evidence  to  the  same  matter,  in  in- 
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1 835.      vestigating  facts  by  one  law  and  intention  by  another. 

r*'^"'  The  diflTerence  is  manifest  between  the  two  inquiries ; 
V.  for  a  person's  meaning  can  only  be  gathered  from 
flod^ochm.  A^uii^^Qg  that  he  intended  to  use  words  in  the  sense 
affixed  to  them  by  the  law  of  the  country  he  belonged 
to  at  the  time  of  framing  his  instrument.  Accord- 
ingly, where  the  question  is  what  a  person  intended 
by  an  instrument  relating  to  the  conveyance  of  real 
estate  situated  in  a  foreign  country,  and  where  the 
kx  loci  rei  sites  must  govern,  we  decide  upon  his 
meaning  by  that  law,  and  not  by  the  law  of  the  country^ 
where  the  deed  was  executed,  because  we  consider 
him  to  have  had  that  foreign  law  in  his  contempla- 
tion. 

The  will  of  April  1828  has  not  beeb  admitted  to 
probate  here ;  it  has  not  even  been  offered  for  proof, 
so  that  there  is  no  sentence  of  any  Court  of  competent 
jurisdiction  upon  it  either  way.  But  in  England  it 
would  never  be  received  in  evidence  nor  seen  by  any 
Court ;  neither  would  it  have  been  seen  if  it  had  been 
proved  ever  so  formally.  Our  law  holds  the  pro- 
bate as  the  only  evidence  of  a  will  of  personalty,  or  of 
the  appointment  of  executors;  in  short,  of  any  dis- 
position which  a  testator  may  make,  unless  it  regards 
his  real  estate.  Can  it  be  said  that  the  Scotch  Court  is 
bound  by  this  rulfe  of  evidence,  wliich,  though  founded 
upon  views  of  convenience,  and  for  anything  I  know 
well  devised,  is  yet  one  which  must  be  allowed  to  be 
exceedingly  technical,  and  which  would  exclude  from 
the  view  of  the  Court  a  subsequent  will,  clearly 
revoking  the  one  admitted  to  probate.  The  English 
Courts  would  never  look  at  this  will,  although  proof 
might  be  tendered  that  it  had  come  to  the  knowledge 
of  the  party  on  the  eve  of  the  trial.  A  delay  might 
be  granted  to  enable  him  to  obtain  k  revocation  of  the 
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probate  of  the  former  will.     It  is  absurd  to  contend,       isss. 
that  the  Court  of  Session  shall  admit  all  this  techni-     "^^ 
cality  01  procedure  into  its  course  of  judicature  as         v, 
often  as  a  question  arises  upon  the  succession  of  a    and^otiwr*. 
person  domiciled  in  England. 

Again,  there  are  certain  rules  just  as  strict,  and 
many  of  them  not  less  technical,  governing  the  ad- 
mission of  parol  evidence  with  us.  Can  it  be  con- 
tended, that,  as  often  as  an  English  succession  comes 
in  question  before  the  Scotch  Court,  witnesses  are  to 
be  admitted  or  rejected  upon  the  practice  of  the 
English  Courts;  nay,  that  examination  and  cross- 
examination  are  to  proceed  upon  those  rules  of  our 
practice,  supposing  them  to  be  (as  they  may  possibly 
be)  quite  different  from  the  Scotch  rules  ?  This  would 
be  manifestly  a  source  of  such  inconvenience  as  no 
Court  ever  could  ^et  over.  Among  other  embarrass- 
ments equally  inextricable  there  would  be  this  :  that 
a  host  of  English  lawyers  must  always  be  in  attend- 
ance on  the  Scotch  Courts,  ready  to  give  evidence,  at 
a  moment's  notice,  of  what  the  English  rules  of  practice 
are  touching  the  reception  or  refusal  of  testimony, 
and  the  manner  of  obtaining  it ;  for  those  questions 
which,  by  the  supposition,  are  questions  of  mere  fact 
in  the  Scotch  Courts,  must  arise  unexpectedly  during 
each  trial,  and  must  be  disposed  of  on  the  spot  in 
order  that  the  trial  may  proceed. 

The  case  which  I  should  however  put,  as  quite 
decisive  of  this  matter,  comes  nearer  than  any  other 
to  the  one  at  bar,  and  it  may,  with  equal  advantage 
to  the  elucidation  of  the  argument,  be  put  as  arising 
both  in  an  English  and  in  a  Scotch  Court.  By  our 
English  rules  of  evidence  no  instrument  proves  itself, 
unless  it  be  thirty  years  old,  or  is  an  office  copy 
authorized  by  law  to  be  given  by  the  proper  oflicer, 
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1 835.       or  is  the  London  Gazette,  or  is  by  some  special  Act  made 
Yates       evidence,  or  is  an  original  record  of  a  Court  under  its 
»•  seal,  or  an  exemplification  under  seal,  which  is  quad 

aud  others.    ^  record.     By  the  Scotch  law  all  instruments  pre- 
pared and  witnessed  according  to  the  provisions  of  the 
Act  of  1681  are  probative  writs,  and  maybe  given 
in  evidence  without  any  proof.     Now  suppose  a  will 
of  personalty  or  any  other  instrument  relating  to 
personal  property,    attested  by  two  witnesses   and 
executed  in  England  according  to  the  provisions  of 
the  Scotch  Act,  is  tendered  in  evidence  before  llie 
Court  of  Session  ;  it  surely  never  will  be  contended 
that  the  learned  Judges,  on  being  satisfied  that  the 
question  relates  to  English  personal  succession,  ought 
straightway  to  examine  what  is  the  English  law  rf 
evidence,  and  to  require  the  attendance  of  one  or  other 
of  the  subscribing  witnesses,  where  'the  instrument  is 
admissible  by  the  Scotch  law  as  probative.     Of  this  I 
can  have  no  doubt.     But  suppose  the  question  to 
arise  in  England,  and  that  a  deed  is  executed  in 
Scotland  according  to  the  Act  of  1681  by  one  domi- 
ciled here,  would  any  Court  here  receive  it  as  proving 
itself,  being  only  a  year  old,   without  calling   the 
attesting  witnesses  ?    It  would  have  a  strange  effect 
to  hear  the  circumstance   of  there  being  two  sub- 
scribing witnesses  to  the  instrument,  which  makes  it 
prove  itself  in  the  Parliament  House  of  Edinburgh, 
urged  in  Westminster  Hall    as  the    ground  of  its 
admission  without  any  parol  testimony.     The  Court 
would  inevitably  answer,  "two  witnesses — then,  because 
there  are  witnesses,  it  cannot  be  admitted,  but  they 
must,  one  or  other  of  them,  be  called   to  prove  it." 
The   very  thing  that  makes   the  instrument  prove 
itself  in  Scotland,  makes  it  in  England  necessary  to 
be  proved  by  witnesses.     I  have,  therefore,  no  doubt 
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whatever  that  the  rules  of  evidence  form  no  part  of 
the  foreign  law,  according  to  which  you  are  to  proceed 
in  disposing  of  English  questions  arising  in  Scotch 
Courts. 

It  by  no  means  follows,  that  where  a  sentence  of  a 
foreign  Court  is  oflfered  in  evidence  in  Court — the  pro- 
bate, for  example,  of  an  English  will,  it  should  not  be 
admitted ;  nor  do  I  think  it  should  be  denied  its 
natural  and  legitimate  force.  But  that  it  must,  like  all 
other  instruments,  be  received  upon  such  proof  as  is 
required  by  the  rules  of  evidence,  followed  by  the 
Court  before  which  it  is  tendered,  I  hold  to  be  quite 
clear ;  it  will  follow,  that  though  a  probate  striking 
out  part  of  a  will  would  be  received,  and  the  Court 
of  Session  would  have  no  right  to  notice  the  part 
struck  out — for  this  would  be  reversing  or  at  least 
disregarding  the  very  sentence  of  the  court  of  probate, 
yet  the  non-probate  of  a  person's  will  would  not  pre- 
vent the  Court  from  receiving  and  regarding  that 
will  if  its  own  rules  of  evidence  did  not  shut  it  out. 
So,  too,  it  is  unnecessary  here  to  decide  what  would  be 
the  course  in  the  Scotch  Courts  in  the  case  of  an  Eng- 
lish will  of  personalty  attested  by  one  witness,  after 
an  Act  should  have  passed  requiring  two.  I  think, 
that  though  it  might  be  admissible  in  evidence  by 
the  rules  of  evidence  which  would  then  govern,  yet  no 
effect  could  be  given  to  its  disposition,  because  of  the 
rules  of  English  law  requiring  two  witnesses,  that 
being  a  requisition  not  of  form,  in  order  to  make  the 
paper  evidence,  but  of  substance,  in  order  to  protect 
testators  on  their  dying  beds. 

Upon  these  principles  I  am  of  opinion  that  the 
Court  of  Session  had  a  right  to  receive  and  to  look  at 
the  first  will,  with  a  view  to  examine  the  testator's 
intention  regarding  this  fund  in  medio.      Upon  the 
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1 835.  effect  of  that  first  will  it  is  unnecessary  to  dwell  fiir- 
Yj^j^  *h^^'  The  trust  disposition  seems  to  me  a  sufficient 
V.  declaration  of  intention  to  appropriate.  But  the  will 
•od'ot^ra.  leaves  that  intention  free  from  all  doubt.  No  doubt,  if 
that  will  was  wholly  revoked  by  the  subsequent  one 
of  April  1829,  there  would  be  an  end  of  such  a  de- 
claration in  Scotland  as  well  as  in  this  country.  But 
I  have  stated  why  I  think  the  trust  deed,  and  even 
the  connexion  between  that  and  the  last  will,  cannot 
be  regarded  as  revoking  any  intention  respecting  the 
fund  and  the  island  expressed  in  the  earlier  will,  ao^ 
why  quoad  that  intention  it  cannot  be  held  revoked. 
The  whole  course  of  the  transaction  and  the  whole 
circumstances  of  the  parties  confirm  this  view  of  the 
case.  I  therefore  move  your  Lordships  that  the  judg- 
ment of  the  Court  below  be  affirmed,  but  without 
costs. 

Ordered  accordingly,  "  that  the  appeal  be  dismissed, 
and  the  interlocutors  complained  of  affirmed,  without 
costs." 
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APPEAL  '835. 

24  March. 
FROM   THE   COURT   OF   CHANCERY. 

Stephen  Turner  and  Mary  Fournier,] 
.. .  Executor  and  Executrix  of  J,  L.  Four-  \Appellants. 
,  NiER,  deceased J 

WiLUAM  Henry  Dickenson,  Assiffneel  n  ,    ^ 

of  Emma  D1CKEN8ON      ....    .j^^ondent. 

A\  became  possessed  of  a  tract  of  open  waste  ground  called     Agrrement 
\.  the  Lydes.     He  built  houses  upon  it,  and  gave  the  row  of     ^or^g^S^' 
.  houses  thus  built  the  name  of  Somerset-place.    There  - 
were  gardens  behind  these  houses,  and  a  lawn  in  front,  and 
roads  and  footpaths  connecting  them  with  the  roads  of  the 
neighbourhood.     A.,  to  carry  on  the  building  speculation 
in  which  he  was  engaged,  borrowed  money  at  different 
times  from  B.,  and  occasionally  made  up  accounts  of 
advances  and  payments,  and  struck  balances,  for  which  he 
gave  different  securities.     In  the  year  1808,  he  gave  as  a 
security  for  the   repayment  of  the  money  then  due,  an 
agreement,   whereby  he  charged   certain  houses  at  that 
time  unfinished,  ''  and  likewise  all  and  every  other  the 
messuages  or  dwelling-houses,  lands,  hereditaments,  and 
fee-farm  ground  rents,  also  situate  and  lying  in  Somerset- 
place  aforesaid,  adjoining  the  said  unfinished  messuages 
or  dwelling-houses,"  veith  the  payment  of  tlie  sum  then 
found  due  to  8. ;  and  he  thereby  agreed  to  execute  to  iS. 
''  a  good  and  sufficient  mortgage  of  all  and  every  his  said 
messuages  or  dwelling-houses,  lands,  hereditaments,  and 
fee-farm  or  ground  rents."     In  1810,  A.  collected  the  water 
firom  springs  on   the   Lydes   into  a   reservoir,  which   he 
formed  on  the  lawn,  and  he  agreed  with  certain   other 
persons  to  supply  their  houses  with  water  on  receiving  a 
compensation  "  in  the  nature  of  a  rent  issuing  out  of  their 
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1 835.  premises  for  ever  after,  and  recoverable  in  the  usual  niaoner 

by  distress  and  entry."     In  1813  another  settlement  took 
place  between  him  and  B,,  and  A.  entered  into  another 
DicKEVMiif.        agreement  with  B.,  in  the  same  terms  as  the  former,  for 

securing  payment  of  the  sum  then  found  due  to  B.  The 
title-deeds  of  the  Lydes  were  then  left  by  A.  in  the  hands 
of  iS.'s  solicitor.  After  all  this  had  been  done,  a  house 
called  the  Ivy  House  was  built  upon  a  strip  of  land  at  the 
south-western  extremity  of  the  space  which  had  been 
called  the  Lydes,  and  outside  the  carriage-road  which  ran 
round  the  lawn  to  the  houses.  Held,  that  the  reservoir 
and  the  Ivy  House  were  by  force  of  the  terms  in  A.*s  agree- 
ment chargeable  with  the  payment  of  the  debt  to  B. 
Where  there  is  a  statement  of  a  fact  in  the  case  presented  by 
the  Appellant  to  this  House  as  the  subject  of  appeal,  the 
Respondent,  if  he  objects  to  such  statement,  should  apply 
to  have  it  struck  out.  If  he  omits  to  do  so,  such  fiict  will 
*    be  afterwards  taken  as  uncontradicted. 

Under  two  several  conveyances  made  in  the  yean 
1784  and  1786,  Thomas  Paine  was,  previously  to  the 
month  of  November  1805,  entitled  to  a  piece  of  ground 
in  the  parish  of  Walcot,  in  the  county  of  Somerset,  on 
which  he  intended  to  build  certain  dwelling-houses. 
This  ground  was  called  the  Lydes,  or  the  Great  Lydes. 
The  houses  were  afterwards  erected,  and  formed  a 
crescent  called  Somerset-place.  The  spot  called  the 
Lydes  was,  when  Paine  first  became  the  purchaser  of 
it  in  1784  and  1786,  an  open  space  of  ground,  inclos- 
ing in  its  area  the  ground  on  which  the  houses  after- 
wards called  Somerset-place  were  built,  a  lawn  in 
front  thereof,  gardens  and  coach-road  behind,  and  a 
house,  called  indifferently  Protection  House  or  Ivy 
House,  at  the  extreme  end  of  the  lawn.  From  the 
year  1805  to  1813  inclusive,  Emma  Dickenson,  at 
different  intervals,  advanced  money  to  Paine  for  the 
purposes  of  the  buildings  he  was  then  erecting,  and 
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from  time  to  time  settlements  of  accounts  were  made  1835. 
between  them,  and  balances  were  struck,  and  securities  jurker 
given.  On  the  2d  November  1806,  the  sum  of  v. 
200  /.  being  due  to  Emma  Dickenson,  Paine  gave  his 
bond,  conditioned  in  the  penal  sum  of  400/.,  to  secure 
its  repayment  with  five  per  cent,  interest.  On 
the  2d  November  1807,  another  settlement  of 
accounts  took  place,  when  835  L  Ss.  S  d.  were  found 
to  be  due,  and  Paine  then  executed  an  agreement  to 
**  charge  or  subject  the  two  messuages  or  dwelling- 
houses  lately  erected  and  built,  but  not  finished,  and 
also  the  two  messuages  or  dwelling-houses  adjoining, 
now  erecting  and  building,  with  their  appurtenances, 
and  respectively  situate  and  lying  in  the  parish  of 
Walcot,  in  the  county  of  Somerset,  and  near  the  city 
of  Bath,  with  the  payment  of  the  said  sum." 

The  two  messuages  or  dwelling-houses  described  as 
being  lately  erected  but  not  finished,  and  the  two 
messuages  or  dwelling-houses  described  as  adjoining 
those  erections  and  buildings,  with  their  appurtenances, 
were  afterwards  known  by  the  numbers  17,  18, 19  and 
20,  in  Somerset-place.  On  the  24th  of  June  1808, 
another  account  was  made  out,  and  a  balance  of 
2,225  /.  2  s.  was  found  to  be  due  to  Emma  Dickenson, 
and  Paine  further  charged  the  premises  with  the  pay- 
ment of  that  sum,  and  lawful  interest  for  the  same. 
A  further  settlement  of  accounts  took  place  on  the 
14th  of  September  in  that  year,  when  Paine  was 
found  indebted  in  the  sum  of  2,425  /.,  and  signed  a 
memorandum  in  writing,  at  the  foot  of  the  account, 
whereby  he  acknowledged  the  account  to  be  correct, 
and.  charged  the  before-mentioned  premises,  ^^and 
likewise  all  and  every  other  the  messuages  or  dwelling- 
houses,  lands,  hereditaments  and  fee-farm  ground- 
rents,  also  situate  and  lying  in  Somerset-place  afore- 
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id35.  said,  adjoining  the  said  before  unfinished  messuageft 
TuAMER  ^^  dwelling-houses,  with  the  payment  to  the  aaid 
^  *•  Emma  Dickenson,  her  heirs,  executors,  administratora 
and  assigns,  of  the  sum  of  2,425/.  0^.  Oa«,  and  be 
theriiby  agreed  to  make  and  execute  unto  the  aaid 
Emma  Dickenson  a  good  and  sufiicient  mortgage  pf: 
all  and  every  his  said  messuages  or  dwelling^housea^ 
lands,  hereditaments  and  fee-farm  or  ground-renta." 

Previously  to  September  1808,  Paine  had  collected 
the  water  from  the  upper  part  of  the  Lydes,  aad 
brought  the  same  into  a  reservoir  at  the  lower  end  of 
the  lawn,  and  laid  out  the  lawn  for  an  ornament  to 
the  buildings  called  Somerset-place. 

On  the  28th  of  June  1810,  an  agreement  was  entered 
into  between  Paine  of  the  one  part,  and  William 
Broom  and  James  Chapman,  builders,  of  the  other 
part,  whereby,  after  reciting  that  Paine  was  possessed 
of  the  piece  of  land  called  the  Lydes,  and  that  there 
were  springs  of  water  thereon,  and  that  Broom  and 
Chapman  were  possessed  of  a  piece  of  land  adjoining 
the  land  belonging  to  Paine,  and  that  they  intended 
to  build  houses  thereon  (they  were  afterwards  built  and 
called  Cavendish-place),  Paine  agreed  to  supply  such 
houses  with  water,  and  to  erect  for  that  purpose  cis* 
terns,  and  to  connect  the  same  with  the  reservoir  by 
means  of  a  main  pipe.  The  consideration  for  this 
agreement  was  to  be  the  payment  ofa  rent  in  respect  of 
each  house,  and  it  was  stipulated  that  the  sum  or  sums 
of  money  to  be  paid  for  the  supply  of  water  to  each 
house  should  be  considered  in  the  nature  of  a  rent 
issuing  out  of  the  same  premises  for  ever  thereafter, 
and  recoverable  in  the  usual  manner  by  distress  and 
entry  on  the  same  premises ;  and  it  was  thereby  agreed 
and  declared,  that  if  the  said  intended  reservoir  should, 
by  or  in  consequence  of  the  failure  of  the  springs,  or 


ON  APPEALS  AND  WRITS  OF  ERROR.  507 

in  eoiiBequence  of  any  other  unavoidable  means  except       1 835. 
the  neglect  or  default  of  Broom  and  Chapman,  cease     x""""^ 
to  afford  any  water  for  the   purposes   thereinbefore         «. 
mentioned,  then  all  the  annual  rents  should  cease  and 
bi?  no  longer  payable.     A  similar  agreement  was  made 
between  the  same  parties  for  the  supply  of  water  to  a 
pile  of  buildings  called  Cavendish-crescent. 

On  the  14th  September  1813',  a  further  account 
was  settled  between  the  parties,  when  Paine  was  found 
indebted  in  the  sum  of  7,768  /.  65.  4  rf.,  and  an  apjree- 
ment  of  that  date  was  duly  executed,  whereby  Paine 
*•  chained  the  four  messuages  or  dwelling-houses  lately 
built  by  him,  with  their  respective  appurtenances,  in 
a  certain  place  or  site  of  buildings  called  Somerset- 
place,  in  the  said  parish  of  Walcot,  and  likewise  all  and 
every  other  the  messuages  or  dwelling-houses,  lands, 
tenements  and  fee-farm  or  ground-rents,  also  situate 
and  lying  in   Somerset-place,  adjoining  the  aforesaid 
four  newly  erected  messuages  or  dwelling-houses,  with 
the  payment  to  the  said  Emma  Dickenson,  her  heirs, 
executors,  administrators  and  assigns,  of  the  said  sum 
6f  7)768/.  6  8.  4d.;   and    the    said   Thomas  Paine 
thereby  promised  and  agreed  to  execute  to  the  said 
Emma  Dickenson  a  good  and  sufficient  mortgage  of  all 
and  every  his  said  messuages,  dwelling-houses,  lands, 
hereditaments  and  fee-farm  or    ground-rents  situate 
and  l3ang  in  Somerset-place,  including  therein  the  four 
newly  erected  messuages  or  dwelling-houses,  subject  to 
theseveral  charges  andmort^age  incumbrances  thereon, 
as  soon  as  such  mortgage  could  be  prepared  and  ten- 
dered to  him  for  execution."  The  title-deeds  by  which 
Paine  held  the  Lydes,  from  and  after  the  10th  of  March 
181  a,  remained  in  the  possession  of  one  John  Blade, 
who  was  the  solicitor  of  Mrs.  Emma  Dickenson.     The 
house  called  the  Protection  orIvy.Hoiise,  was  afterwards 
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1 835.  built  on  part  of  the  land  called  the  Lydes.  It  was 
TuRKiR  separated  from  the  lawn  in  front  of  the  houses  in 
Somerset-place,  by  a  dwarf  wall  and  by  the  coach- 
road  going  up  to  the  houses,  but  it  had  the  appear- 
ance of  a  sort  of  entrance  lodge  to  the  larger  buildings. 
By  an  indenture  of  the  31st  of  August  1816,  be- 
tween Paine  of  the  one  part,  and  John  Lewis  Foumier, 
since  deceased,  of  the  other  part ;  after  reciting  that 
Foumier  had  at  several  times  lent  to  Paine  certain  sums 
of  money,  making  in  the  whole  700  /.,  and  had  engaged 
to  lend  him  the  further  sum  of  300  /.,  but  that  all  the 
interest  in  respect  of  the  700  /•  had  been  paid  or  secured 
up  to  the  day  of  the  date  of  the  indenture  now  in  re- 
cital ;  and  also  reciting,  that  Foumier  had  not  as  yet 
received  any  securities  whatever  for  the  monies  so 
advanced,  and  therefore  had  applied  to  Paine  for  that 
purpose,  who  had  proposed  to  give  him  his  bond  for 
the  700  /.,  and  to  enter  into  the  covenant  thereinafter 
mentioned  for  granting  and  executing  to  Foumier  a 
mortgage  in  fee  or  for  a  term  of  years  of  a  messuage 
or  tenement  which  Paine  was  then  building  upon  a 
certain  plot  of  ground  situate  and  being  near  Somer- 
set  House,  in  the  parish  of  Walcot,  with  the  rights, 
members  and  appurtenances,  and  to  assign  to  Four- 
nier,  by  way  of  mortgage  or  by  way  of  further  or 
collateral  security,  the  beneficial  interest  of  him, 
Paine,  in  the  agreements  of  the  28th  and  29th  days  of 
June  1810,  which  it  was  agreed  should,  with  the 
indenture  now  in  recital,  in  the  meantime  be  deposited 
in  the  hands  of  Foumier ;  and  also  reciting  that  Paine, 
in  part  performance,  had  by  his  bond  bearing  even 
date  with  the  indenture  now  in  recital,  become  bound 
unto  Foumier,  his  executors,  &c.  in  the  penal  sum  of 
1,400  /.,  with  a  condition  thereunder  written  for  making 
the  same  void  on  payment  by  Paine,  his  heirs,  &c.  to 
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Fournier,  his  executors,  &c.  of  the  sum  of  700  i.,  with  1835. 
lawful  interest  for  the8ame,on  the  ]  st  day  of  March  then  ]Jr^'  ' 
next  ensuing :  it  was  witnessed  that  in  performance  _  v. 
of  the  proposal,  and  in  consideration  of  the  700  /.  so 
advanced,  and  of  300  /•  intended  to  be  advanced  to 
Paine  by  Fournier,  Paine  did  thereby  for  himself,  his 
heirs,  &c.  covenant  and  agree  with  Fournier,  his 
Jtieirs,  &c.,  that  Paine,  his  heirs,  &c.  should,  on  the 
1st  of  March  1816,  execute  a  good  mortgage,  for  the 
purpose  of  securing  the  said  sum  of  700  /•,  with  law- 
ful interest  for  the  same,  to  be  calculated  from  the  dav 
of  the  date  of  the  indenture  now  in  recital,  together 
with  the  300  /.  intended  to  be  advanced,  with  lawful 
interest  thereon,  with  all  the  other  monies  which,  at 
the  time  of  the  execution  of  such  mortgage,  should 
have  been  advanced  by  Fournier  to  Paine,  together 
with  lawful  interest  upon  such  last-mentioned  monies; 
and  tiiat  Paine  did  thereby  further  covenant  that 
Paine,  his  heirs,  &c.  would,  by  such  mortgage,  con- 
vey, release,  assign,  or  otherwise  assure  to  Fournier, 
his  heirs,  &c.,  all  that  plot,  piece,  or  parcel  of  ground 
situate,  lying,  and  being  near  or  opposite  Somerset 
House,  in  the  occupation  of  Paine,  and  the  messuage 
or  tenement  then  building  and  intended  to  be  built 
thereon  (afterwards  built  and  called  Protection  or  Ivy 
House),  with  their  and  every  of  their  rights,  members, 
and  appurtenances,  and  also  the  water  rents  reserved 
in  and  by  the  agreements  or  contracts  thereinbefore 
severally  referred  to,  together  with  the  said  contracts, 
and  all  deeds,  muniments  of  title,  and  papers,  relating 
to  the  said  premises  respectively.  The  agreements  of 
the  28th  and  29th  of  June  1810  were,  before  the  31st 
of  August  1815,  deposited  by  Paine  in  the  hands  of 
Fournier. 
Fournier,  in  Trinity  Term  1820,  filed  his  bill  in 
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ias5.  t^e  Court  of  Chancery  against  Paine  and  Eauna 
Dickenson,  stating  the  indenture  of  the  31st  of 
«r"*  August  1815,  and  that  after  the  execution  thereof 
DicKEBsoN.  FQumier  advanced  to  Paine  the  sum  of  SSOLes.1 1  rf., 
making  the  total  sum  due  to  Foumier  1,033/.  6^.  11  dL 
principal  money,  with  interest  thereon,  and  praying 
amongst  other  things  that  an  account  might  be  taken 
of  what  was  due  to  Fournier  for  principal  and  inlerett^ 
upon  the  security  of  the  premises,  and  that  Paine 
might  be  decreed  to  pay  to  Foumier  what  should 
appear  to  be  due  upon  such  account,  together  wilii 
his  costs,  or  in  default  thereof  that  Paine,  and  all 
persons  claiming  under  him,  might  be  comp^ed  t6 
convey  and  assign  to  Foumier  the  house  situate  near 
Somerset  House,  and  the  water  rents,  and  all  his  and 
their  right  and  interest  therein  respectively,  and  to 
deliver  to  Foumier  all  deeds  and  writings  relating  to 
the  premises,  and  every  part  thereof,  not  already  ia 
Foumier's  possession,  or  that  the  said  mortgaged  {»^ 
mises  might  be  sold  under  the  direction  of  the  Court, 
and  that  the  money  arising  thereby  might  be  applied 
towards  satisfaction  of  what  should  be  found  due  to 
Fournier  as  aforesaid. 

Answers  having  been  put  in,  by  an  order  made  by 
the  Vice-Chancellor  in  the  cause,  bearing  date  the  4th 
of  August  1821,  it  was  ordered  that  it  should  be 
referred  to  Mr.  Dowdeswell,  one  of  the  Masters,  to 
appoint  a  proper  person  to  be  receiver  of  the  rent  of 
the  house  and  premises  called  Protection  or  Ivy  House, 
and  also  of  the  water  rents  in  the  pleadings  men- 
tioned,  with  the  usual  directions :  And  it  was  ordered, 
that  the  Master  should  inquire  and  state  to  the  Court 
the  extent  and  priority  of  the  securities  held  by  Four- 
nier and  Emma  Dickenson,  and  in  order  thereto  the 
parties  were  to  produce  before  him,  upon  oath,  all 
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deeds,'  papers,  and  writings  relating  thereto,  and  were       1 835. 
to  be  examined  upon  interrogatories  as  the  Master      1   "  ^^ 
should  direct.  v. 

On  the  death  of  J.  L.  Foumier  the  Appellants  became 
entitled  as  executor  and  executrix  of  his  will,  and 
Emma  Dickenson  assigned  her  interest  in  the  pre- 
mises to  the  Respondent.  The  suit  was  continued 
in  the  names  of  these  new  parties. 

The  Master  made  his  report,  dated  the  20th  of  July 
1824,  and,  after  stating  the  several  facts,  he  certified 
that  the  securities  of  Emma  Dickenson,  under  and 
by  virtue  of  the  several  agreements  of  the  2d  Novem- 
ber 1805,  the  2d  November  1807,  the  24th  June 
1808,  and  14th  September  1813,  and  by  the  deposit 
of  the  title-deeds  of  the  lands  and  premises  formerly 
called  Lydes  or  Great  Lydes,  extended  over  the  whole 
of  the  premises,  and  comprised  the  lawn  on  which  the 
reservoir  was  formed,  and  whence  the  houses  in  Caven- 
dish-place and  Cavendish-crescent  were  supplied  with 
vater,  and  also  the  house  called  the  House  of  Protec- 
tion or  Ivy  House ;  and  he  certified  that,  by  virtue 
of  the  indenture  of  the  31st  of  August  1815,  and 
by  the  deposit  of  the  several  indentures  of  the  28th 
and  29th  of  June  i8i0,  the  security  of  Foumier  ex- 
tended over  the  water  rents  reserved  by  the  several 
indentures  of  the  28th  and  29th  of  June  1810  ;  and 
also  the  plot,  piece,  or  parcel  of  ground,  described  in 
the  indenture  of  the  31st  of  August  1815,  situate  near 
or  opposite  Somerset  House,  in  the  occupation  of 
Paine,  and  the  messuage  or  tenement  then  intended  to 
be  built  thereon,  and  which  had  since  been  built,  and 
had  been  called  the  House  of  Protection  or  Ivy  House, 
but  subject  as  to  such  piece  or  parcel  of  ground,  and 
messuage  or  tenement,  to  the  prior  security  whicli 
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1835.      Emma  Dickenson  acquired  by  the  means  therein- 
1_"         before  mentioned. 

Turner 

V.  The  Appellants  took  two  exceptions  to  the  report ; 

first,  that  the  Master  ought  not  to  have  found  that  the 
securities  of  Emma  Dickenson  extended  over  the  whole 
of  the  premises  in  the  report  in  that  behalf  mentioned, 
and  comprised  the  lawn  on  which  the  reservoir  therein 
mentioned  is  formed,  and  whence  the  houses  in  Caven- 
dish-place and  Cavendish-crescent  are  supplied  with 
water,  and  also  the  house  called  the  House  of  Protec- 
tion or  Ivy  House;  secondly,  that  the  said  Master 
ought  not  to  have  found  that  the  security  of  Foumier, 
upon  the  House  of  Protection  or  Ivy  House,  was  sub- 
ject to  the  prior  security  which  Emma  Dickenson 
acquired  by  the  means  thereinbefore  mentioned.  On 
the  11th  of  March  1826  the  Vice-Chancellor  allowed 
the  exceptions.  The  Respondent  then  appealed  to 
Lord  Ljnidhurst,  then  Lord  Chancellor ;  which  appeal 
was  heard  on  the  IWh  of  November  1828,  when  his 
Lordship  overruled  the  exceptions. 

The  cause  came  on  to  be  heard  before  his  Lordship 
on  the  19th  of  May  1829,  when  the  Appellants  declin- 
ing to  redeem  the  Respondent  on  the  footing  of  the 
Master's  report,  as  confirmed  by  the  order  made  on 
appeal,  it  was  ordered  that  the  suit  should  be  dis- 
missed with  costs,  to  be  paid  by  the  plaintiffs. 

The  Appellants  presented  their  petition  of  appeal 
from  this  order  of  dismissal,  which  last-mentioned 
appeal  came  on  to  be  heard  before  Lord  Chancellor 
Brougham  on  the  lOth  of  August  1832,  when  the 
Appellants  asserted  that  they  were  willing  to  redeem 
the  Respondent  on  the  footing  of  the  Master's  report, 
so  confirmed  as  aforesaid ;  and  thereupon,  by  the 
decree  of  his  Lordship,  the  decree  of  the  1 9th  of  May 
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1829,  dismissing  the  suit,  was  reversed,  and  it  was       is$5, 
ordered  that  it  should  be  referred  to  the  Master,  to      )!"'' — ' 

'I'll  •  MB  n, 

whom  the  cause  was  referred,  to  take  an  account  of         v. 
what  was  due  to  the  Respondent  as  representative  of  ^'^*"'*®*' 
Emma  Dickenson,  for  principal  and  interest  on  the 
security  which  Emma  Dickenson  acquired,  as  in  the 
report  mentioned,  and  to  tax  the  costs  of  the  Re* 
spondent;  and  upon  the  Appellants  paying  to  the 
Respondent  what  should  be  reported  due  for  such 
principal,  interest,  and  costs,  within  six  months  after 
the  Master  should    have   made  his  report,  it  was 
ordered  that  the   Respondent  should   re-assign  the 
premises  comprised  in  his  securities,  &c.  to  the  Ap- 
pellants ;  but  in  default  of  the  Appellants  paying  to 
the  Respondent  what  should  be  reported  due  as  afore- 
said, the  Appellants'  bill  was  to  stand  dismissed  out 
of  Court,  with  costs  to  be  taxed  by  the  Master ;  but 
in  case  the  Appellants  should  redeem  the  Respondent, 
it  was  ordered  that  the  Master  should  take  an  account 
of  what  was  due  to  them  for  principal  and  interest  on 
their  mortgage,  and  tax  their  costs  of  suit,  and  com- 
pute interest  on  what  they  should  have  so  paid  to  the 
Respondent,  and  upon  his  paying  to  them  what  should 
be  reported  due  to  them  for  principal,  interest,  and 
6o^ts,  together  with  what  they  should  have  paid  to 
him,  with  interest  thereon  as  aforesaid,  within  three 
months  after  the  Master  should  have  made  his  report, 
it  was  ordered  that  they  should  reconvey  the  mort- 
gaged premises,  free  and  clear  from  all  incumbrances, 
&c. ;  but  in  default  of  the  Respondent  paying  to  the 
Appellants  what  should  be  reported  due  to  them  as 
aforesaid,  he  was  thenceforth  to  stand  absolutely  fore- 
closed as  to  the  mortgaged  premises. 

The  Appellants  appealed  from  the  order  of  the  19th 
of  November  1828,  and  from  the  decree  of  the  10th 
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1835.  of  August  18'32,  except  so  far  as  the  latter  reversed 

l""'    '  the  decree  of  the  19th  of  May  1829. 

TURMER  •^ 


V, 

Dickenson. 


Mr.  Knight  and  Mr.  Lynch  for  the  Appellants: — It 
is  impossible  to  say,  that  the  words  of  the  agreements 
made  with  Mrs.  Dickenson  convey  to  her  a  mortgage 
of  the  whole  of  the  premises.  The  four  houses^ 
especially  mentioned  by  their  numbers  in  the  first 
agreement,  are  situated  at  one  end  of  the  property.  It 
is  a  forced  construction  to  say,  that  the  mortgage  in- 
cludes all  the  Somerset-place  property.  The  reservoir 
and  the  Ivy  House  are  clearly  not  included  in  the  grant 
[Lord  Lyndhurst^  Lord  Chancellor. — ^What  is  it  con- 
stitutes a  square  ?  Is  it  a  row  of  houses.]  Primd  facie 
it  is.  [Lord  Lyndhurst. — On  the  contrary,  does  not 
the  word  square  primd  facie  include  the  whole  area 
surrounded  by  the  houses,  as  well  as  the  houses  them- 
selves ?  Lord  Brotigham. — Suppose  there  was  a  lease 
with  these  words,  "All  my  freehold  premises  called 
Grosvenor-square,"  might  it  mean  the  houses,  or  the 
enclosed  square,  or  the  houses  pltis  the  square?] 
That  is  hardly  the  case  here,  which  more  nearly 
resembles  a  lease  conveying  the  houses  numbered 
1,  2,  3  and  4,  in  Grosvenor-square,  and  the  land  and 
ground  rents  adjoining.  It  would  be  difficult  to 
say,  that  a  piece  of  pleasure  ground  divided  by  a 
pavement  and  a  carriage-road  from  the  houses, 
would  pass  under  such  a  conveyance.  Paine  here  con- 
tinued entitled  to  the  exclusive  possession  of  the  Ivy 
House  and  reservoir,  which  would  ^ake  a  difference 
between  this  case  and  the  supposed  case  of  Grosvenor- 
square,  for  the  right  of  walking  in  the  pleasure  ground 
there  is  reserved  to  the  inhabitants,  who  might  cut  down 
any  obstruction  to  the  enjoyment  of  that  right.  There 
was  evidence  taken  in  this  case  before  the  Master,  which 
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is  important  as  ascertaining  the  probable  meaning  of       i8?5. 
the  parties.     The  Bath  chairmen  stated,  that  if  hired      JT^' 

n  ^  Turner 

to  go  to  Somerset-place  they  should  not  stop  at  the         v. 
Ivy  House,  but  go  on  to  the  row  of  buildings  properly 
80  called.     The  evidence  is  all  in  favour  of  the  Ap- 
pellants, so  are  the  probabilities  of  the  case ;  for  it  is 
not  likely  that  if  Paine  had  deemed  the  whole  of  the 
land  to  be  already  mortgaged,  he  would  have  laid  out 
any  additional  sum  of  money  in  erecting  the  reservoir 
and  the  Ivy  House  upon  it.     Then,  as  to  the  rule  of 
construction.     In  construing  conveyances,  bonds,  and 
other  instruments,  the  Courts  correct  certain  words, 
however  general,  when  the  context  of  the  whole  docu- 
ment requires  such   correction.     The  context   here 
does  require  such  correction  of  particular  expressions, 
and  the  evidence  shows  the  nature  and  extent  of  the 
required  correction.     The  fact  of  the  alleged  deposit 
of  the  deeds  with   Emma   Dickenson  in  1813,    is 
denied  by  the  Appellants.     It  is  wholly  inconsistent 
with  the  language  of  the  trust.     The  Appellants  there- 
fore say,  that  no  equitable  mortgage  was  created  in 
.  her.     [Lord  Brougham. — That  deposit  is  stated  as  a 
fact  in  the  case,  presented  to  us  by  the  Appellant  as 
the  subject  of  appeal.     If  you  objected  to  the  state- 
ment, you  should  have  applied  to  have  it  struck  out  of 
the  Appellants'   case.     That  is  always  the  course  in 
this  House ;  else  we  might  be  proceeding  on  matters 
which  were  noj;  in  evidence.]     But  even  supposing 
Mrs.  Dickenson  to  be  an  equitable  mortgagee  by  de- 
posit of  deeds,  her  title,  contradicted   as  it  is  by  a 
written  instrument,  will  not  be  favoured  by  the  Court. 
That  doctrine  was  distinctly   laid  down  in  Exparte 
Coombes  (a),   and  has  been  acted  upon  ever  since. 
There  was  no  adverse  possession  here,  for  Slade,  in 

(a)  17  Ves.  369;  1  Rose,  261, 
VOL.  in.  R  R 
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ISS5.  whose  possession  the  deeds  were  left,  was  the  solicitor 
^r^  '  not  only  of  Mrs.  Dickenson  but  of  Mr.  Payne.  There 
V.  is  no  evidence  beyond  the  fact  that  the  deeds  were  in 
his  hands,  certainly  none  that  he  held  them  as  solicitor 
for  Mrs.  Dickenson  and  adversely  to  Mr.  Payne.  On 
the  other  hand,  the  deposit  of  the  contracts  and  the 
indenture  made  between  Payne  and  him  in  August 
1816,  gave  him  a  prior  security  over  the  reservoir 
and  the  Ivy  House,  those  portions  of  Pajme's  property, 
under  the  description  of  the  ground  and  building 
lying  near  to  and  opposite  Somerset  House  and  the 
water  rents,  being  distinctly  mentioned  therein. 

Mr.  Pemberton  and  Mr.  Simkinson  for  the  Respon- 
dent:— There  was  clearly  an  equitable  mortgage 
effected  by  the  deposit  of  these  deeds,  and  it  is  too  late 
>  for  the  Appellants  now  to  dispute  that  question.  Then 
do  the  agreements  under  which  that  mortgage  was 
made  include  the  Ivy  House  and  the  reservoir  ?  They 
do;  for  the  terms  used  give  as  specific  a  description  of 
the  property  as  was  then  capable  of  being  applied  to 
it.  The  doctrine  in  the  case  cited  may  be  admitted, 
but  the  equitable  mortgage  here  is  distinguishable  from 
the  one  made  in  that  case,  for  here  it  was  made  in 
conformity  to  and  under  the  provisions  of  a  written 
agreement.  The  terms  employed  in  the  agreement  are 
such  as  to  cover  property  of  every  description  "  situ- 
ate and  lying  in  Somerset-place,"  and  the  words 
"  Somerset-place"  include  the  whole  of  that  property 
which  had  formerly  been  known  by  the  name  of  the 
Lydes.  Those  words  cannot  be  restricted  to  the  row 
of  houses,  but  must  be  taken  to  refer  to  the  lawn, 
garden-ground,  reservoir,  and  Ivy  House,  all  of  which 
formed  part  of  the  land  taken  by  Payne,  and  con- 
stituted a  portion  of  the  new  district  called  Somerset- 
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place.     To  give  a  different  construction  would  be  to       18S5. 
suppose  that  Mrs.  Dickenson  had  continued  to  make      turner 
advances  on  property  which  she  must  have  known  to         »• 
be  insufficient  to  secure  her  repayment.     The  four 
dwelling-houses  would  not   have    offered  sufficient 
security,  and  therefore  all  the  property  designated  by 
one  general  name  was  charged  with  the  payment. 

Lord  Brougham. — My  Lords,  I  have  no  doubt  that 
the  construction  put  by  the  Master  upon  these  instru- 
ments when  he  made  his  report  was  right.  The  ques- 
tion we  have  to  decide  is,  whether  the  words  used  in 
them  are  large  enough  to  convey  the  Ivy  House  and 
the  reservoir.  The  burden  of  proving  that  they  are  not 
large  enough  for  this  purpose  lies  on  the  person  who 
would  exclude  those  places  from  their  operation.  Is 
there  any  intention  to  except  them  apparent  on  the 
fece  of  these  instruments  ?  I  think  that  there  is  none. 
The  terms  used  are  as  large  as  they  well  can  be.  [His 
Lordship  read  them.]  Somerset-place  in  these  in- 
struments seems  to  me  to  include  the  whole  of  the 
area  formerly  called  the  Lydes.  Let  us  try  the  ques- 
tion by  a  familiar  instance.  Somerset  House  in  Lon- 
don supplies  one.  The  expression  Somerset  House, 
used  with  reference  to  the  place  known  by  that  name 
in  London,  is  used  to  designate  the  great  square  or 
pile  of  building  in  the  Strand ;  but  it  most  certainly 
also  includes  the  open  space  there  in  the  centre  of 
which  the  statue  is  situated.  If  any  of  your  Lord- 
ships should  be  asked  where  the  Treasurer  of  the^ 
Navy  lived,  you  would  probably  answer,  "  in  Somer- 
set House ;"  you  would  in  that  answer  intend  to  in- 
clude the  whole  site  of  the  buildings.  Yet  it  would 
be  said,  according  to  this  argument,  that  the  meaning 
of  the  answer  must  be  confined  to  the  house  alone, 
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ia35.  for  that  otherwise  it  would  not  be  properly  described. 

Tim*iEB  ^^^  ^^  seems  to  me  that  the  mortgagor  here  used  the 

«.  words  in  both  senses,  "  all  and  every  other  my  houses, 

DicKsoM.  j^^^^  hereditaments,  and  fee-farm  or  ground-rents 

adjoining  to  the  said  unfinished  messuages."  The 
question  then  is,  does  the  land  in  question  lie  in 
Somerset-place,  and  is  it  adjoining  to  those  mes- 
suages? On  referring  to  the  description  and  com- 
paring it  with  the  plan,  it  does  appear  to  lie  in 
Somerset-place,  and  it  does  adjoin  the  unfinished 
premises.  But  then  it  is  said  that  it  is  unlikely  that 
a  house  of  the  description  of  the  Ivy  House,  and  at  this 
distance  from  the  rest  of  the  buildings,  and  forming 
part  of  property  of  this  peculiar  kind,  should  pass 
under  these  general  words  without  a  particular  spe- 
cific description.  The  answer  is,  that  in  1808  all 
these  buildings  and  the  reservoir  did  not  exist,  and 
no  one  who  had  then  the  property  could  dream  of 
such  a  thing  as  the  reservoir  or  the  Ivy  House  being 
built.  The  building  of  that  house  was  not  then  even  in 
contemplation,  and  that  was  the  sufficient  reason  why 
it  and  the  reservoir  were  not  specifically  mentioned. 
But  unless  the  mortgagor  had  excepted  any  build- 
ings he  might  afterwards  erect,  these  words  would  be 
sufficient  to  carry  the  house  and  the  reservoir  when- 
ever they  might  be  erected.  It  is  said  that  he  would 
not  be  likely  to  lay  out  any  money  if  he  thought 
there  was  a  mortgage  already  existing  on  what  he 
was  about  to  build.  But  that  is  not  so,  for,  having 
'  the  equity  of  redemption,  he  would  be  benefited  by 
the  amount  of  the  increased  value  of  the  property,  and 
would  be  the  more  able  to  pay  oflf  the  mortgage.  If 
the  road  had  been  a  frequented  road,  and  a  measured 
boundary  had  at  that  time  existed  so  as  to  cut  off  the 
narrow  slip  of  ground  on  which  the  Ivy  House  is  built, 
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that  house  and  the  reservoir  might  have   been  ex-       i835. 
eluded ;  but  all  we  know  is,  that  there  was  then  an      tvrvlk 
open  space  of  waste  ground,  and  that  there  was  no-  ^y 

thing  to  form  a  natural  boundary  separating  any  one 
part  of  that  space  from  any  other  part  of  it.  Why 
then  was  he  to  exempt  the  strip  of  ground  from  the 
operation  of  the  deed  ?  If  the  road  now  in  existence 
had  been  then  made,  and  the  wall  at  present  separat- 
ing the  Ivy  House  from  the  road  had  been  then  built, 
I  should  say  that  that  might  be  sufficient  to  found 
the  argument  now  employed;  but  at  the  time  that 
this  agreement  was  made,  nothing  whatever  existed 
as  a  natural  boundary,  and  there  was  nothing  to  dis- 
tinguish the  watercourse  or  the  strip  of  ground  on 
which  the  Ivy  House  has  since  been  built  from  the 
rest.  I  really  have  no  doubt  whatever  that  the  lan- 
guage used  in  the  agreements  was  meant  to  charge  the 
whole  of  the  property  in  the  Somerset-place,  and  that 
the  burden  of  proof  is  on  the  other  side,  to  show  the 
exemption  of  these  portions  of  it  from  that  charge. 
There  is  no  exception,  nor  any  intention  of  exception 
manifested,  and  I  therefore  think  that  the  Master  came 
to  a  right  conclusion,  and  that  the  judgment  of  the 
Court  below  should  be  affirmed.  But  under  all  the 
circumstances  of  the  case,  as  I  think  that  there  is  some 
hardship  in  it,  I  should  recommend  your  Lordships 
to  affirm  it  without  costs. 

Lord  Lyndhurst  (Lord  Chancellor)  concurred. 

Judgment  affirmed  accordingly. 
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1B35.  APPEAL 


■V ' 


Jane  84.  39,  FROM    THE   COURT   OF   SESSIOlf. 

and  Julj  6. 

John  Swan,  John  Carruthers,  J^^nI^^^/,  •/. 
Pool,  and  James  Martin  -    -     -     -j    PP^ 

Alexander   Blair,    Treasurer   of  the-i 

Governor  and  Company  of  the  Bank  VRespondent. 
of  Scotland -J 

Surti'm.      W.  M.  and  others  bound  themselves  by  bond,  jointly  and 

SiimpAeti.        severally,  to  pay  to  the  Bank  of  Scotland  such  sums  as 

AccowUt,         should  be  drawn  out  by  W.  M.,  or  be  due  from  bun,  on  a 

cash  credit  opened  by  the  bank,  in  his  name ;  and  the  cer- 
tificate of  the  bank  accoimtant  was  to  be  held  sufficient  to 
ascertain  the  balance  due,  and  to  warrant  execution  of 
law  for  such  balance  (not  exceeding  5,000  /.)  against  the 
obligoi-s.  W.  M.  drew  on  the  bank  by  orders,  written  on 
unstamped  paper,  payable  to  bearer;  and  though  these 
drafts  purported  to  be  issued  in  tlie  town  where  the  bank 
was  situated,  they  were  in  fact  drawn  and  issued  at  a  place 
more  than  ten  miles  distant,  and  were  also  post-dated,  and 
the  bank  agent  knew  that  they  were  wrong  dated  in  point 
of  place  and  time.  W.  M.,  having  become  insolvent,  was 
found  to  owe  to  the  bank  on  the  cash  credit  account  up- 
wards of  4,000/.,  as  certified  by  the  bank  accountant,  and 
for  that  debt  the  bank  put  the  bond  iii  suit  against  his 
co-obligors. 
Held  by  the  Lords  (reversing  the  decree  of  the  Court  of 
Session),  that  no  obligation  arose  on  the  bond  to  pay  any 
balance  alleged  to  be  due  on  drafts  so  drawn  and  issued, 
contrary  to  the  provisions  of  the  Stamp  Act,  65  Geo.  3, 
c.  184,  s.  13,  which,  in  addition  to  penalties  on  the  parties 
offending,  declares,  moreover,  that  a  banker  shall  not  be 
allowed  any  money  paid  on  such  drafts  in  account  against 
the  drawer  or  his  representatives. 

The  Appellants  were  co-obligors  with  one  William 
Martin  in  a  bond,  for  securing  to  the  Bank  of  Scotland 
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repayment  of  monies  advanced  to  W.  Martin  by  the  i835.  . 
bank,  or  its  agents.  W.  Martin  became  insolvent  in  SwT^ 
1831,  and  the  Respondent  on  behalf  of  the  bank  took  •nd  «therf 
proceedings  on  the  bond,  and  gave  against  the  Appel-  Blair. 
lants  a  charge  for  payment  of  upwards  of  4,300  /., 
alleged  to  be  due  to  the  bank  in  respect  of  the  said 
advances  of  money,  together  with  a  penalty  of  2,000  /. 
mentioned  in  the  bond.  The  Appellants  presented  to 
the  Court  of  Session  a  bill  of  suspension  of  the  charge, 
and  the  appeal  is  against  interlocutors  pronounced  in 
that  action.  (The  case  is  reported  13  Shaw,  Dunlop, 
&  Bell,  403.)  The  facts,  as  collected  from  the 
pleadings,  were  these : — Mr.  William  Martin,  writer  in 
Lockerbie,  which  is  upwards  of  ten  miles  distant 
from  Dumfries,  besides  practising  as  a  writer,  carried 
on  from  the  year  1819  to  1831  a  considerable  busi- 
ness as  a  discounter  of  bills,  but  not  having  sufficient 
c^apital  of  his  own  to  maintain  this  trade,  he  obtained 
accommodation  from  the  Bank  of  Scotland  at  their 
office  in  Dumfries,  by  giving  them  bonds  of  caution 
for  cash  credit.  The  first  of  these  bonds  was  granted 
in  the  year  1819  for  600  /.,  and  the  Appellant  Swan 
was  one  of  the  obligors,  W.  Martin  afterwards  re- 
quiring a  further  credit,  a  new  bond  was  granted  in 
September  1825,  in  which  all  the  Appellants  and 
other  persons,  since  deceased,  became  co-obligors  with 
W.  Martin.  This  bond  was  in  the  common  form  of 
cash-credit  bonds,  and,  as  far  as  it  is  material  to  set 
it  forth,  was  in  the  following  terms :  ''  We  [obligors* 
names  and  descriptions]  in  consideration  of  a  credit  of 
10,000  /.  sterling,  given  by  the  directors  of  the  Bank  of 
Scotland  to  us,  on  cash-account,  in  name  of  me,  W.Mar- 
tin, with  the  said  bank,  at  the  office  thereof  in  Dumfries, 
&c.,  do  hereby  bind  and  oblige  ourselves,  conjunctly 
and  severally,  &c.,  to  pay  to  the  said  bank,  and  to 

R  R  4 
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I8d5.  their  treasurer  for  their  behoof,  kc.y  all  such  sums,  not 
g^^j^  exceeding  10,000  /.  sterling,  as  shall  be  drawn  out  from 
and  others  the  Said  bank  by  me,  W.  Martin,  or  as  may  be  con- 
Blaib.  tained,  due,  paid,  payable  or  claimable  on  any  drafb, 
orders,  bills,  promissory  notes,  receipts,  guarantees, 
letters,  obligations  and  documents  whatever,  drawn, 
accepted,  granted,  indorsed,  or  any  how  signed  by  me 
the  said  William  Martin,  or  on  my  procuration,  or  liable 
on  me  by  any  legal  construction,  and  whether  discount- 
ed or  paid  to  me  the  said  William  Martin,  or  to  any 
other  party,  or  retired  by  the  said  bank,  or  otherwise 
taken  or  holden  by  or  for  the  said  governor  and  com- 
pany, all  thereby  ipso  facto  to  be  due  hereon,  and 
chargeable  to  the  said  cash  account,  and  of  all  such 
sums  hereon,  to  make  payment  aforesaid,  whenever 
required,  with  legal  interest,  &c.,  together  also  with 
2,000/.  sterling  of  liquidate  penalty  in  case  of  failzie, 
&c. ;  and  any  account  or  certificate  signed  by  the 
principal  accountant  of  the  said  governor  and  com- 
pany, or  by  their  agent  and  accountant  for  the  office 
where  the  said  cash  account  may  be  kept,  shall  be 
sufficient  to  ascertain,  specify,  and  constitute  the 
sums  or  balances  such  as  aforesaid,  to  be  due  hereon 
in  principal,  and  thereon  legal  interest  aforesaid,  and 
shall  warrant  hereon  all  executorials  of  law  against 
us  conjunctly  and  severally,  for  such  sums  or  balances 
in  principal,  and  thereon  legal  interest  aforesaid,  and 
for  the  said  liquidate  penalty  :  Providing  hereby 
that  the  said  governor  and  company,  and  their 
aforesaid,  shall  not  hereby  nor  by  any  execution  or 
process  whatever  to  follow  hereon,  have  more  from 
us  (the  co-obligors)  than  5,000  /.  sterling,  and  thereon 
legal  interest,  from  the  date  of  demand,  &c.,  but 
these  presents,  without  limitation,  shall  be  available 
and  effectual  against  me  the  said  W.  Martin." 
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This  bond  contained  no  reference  to  the  bond  given        i835. 
in  1819,  which  latter  however  continued  to  be  in      *T" 

SWAH 

force  and  to  be  operated  upon,  but  the  accounts  were  and  others 
kept  distinct.  The  bonds  and  cash  credits  were  blair. 
arranged,  on  behalf  of  the  bank,  by  Mr.  Barker,  their 
agent  in  the  branch  at  Dumfries,  who,  as  the  Appel- 
lants alleged,  was  well  acquained  with  the  way  in  which 
Martin  transacted  his  discounting  business,  which  was 
this:  The  bank  furnished  Martin  with  unstamped 
printed  checks  or  orders,  all  bearing  "  Dumfries"  as 
the  place  of  issue,  and  having  blank  spaces  for  the 
sums  and  dates;  Martin  filled  up,  and  issued  at 
Lockerbie,  these  blank  drafts  in  the  course  of  his 
business,  and  so  continued  his  operations  on  the  bank 
account  from  the  date  of  the  bond  in  1825  until  his 
bankruptcy  in  1831.  He  did  not  carry  on  business 
in  Dumfries.  In  the  bond  he  was  designated  "  Writer 
in  Lockerbie;"  and  the  annual  accounts  furnished 
by  the  bank  during  the  currency  of  the  bond  were 
titled,  "  State  of  cash  account  in  name  of  William 
Martin,  writer,  Lockerbie,  with  the  Bank  of  Scotland, 
in  books  thereof  at  Dumfries."  The  checks  or  orders 
were  used  by  him  in  discounting  at  Lockerbie,  for  his 
own  profit,  bills,  which  were  made  payable  at  the  Bank 
of  Scotland's  oflBice  in  Dumfries,  charging,  besides  a 
commission,  a  higher  rate  of  discount  than  was  charged 
to  him  by  the  bank.  The  bills  so  discounted  were  ge- 
nerally transmitted  from  Lockerbie,  in  letters  and  par- 
cels addressed  to  Mr.  Barker  (a),  the  bank  agent  at 

(a)  Speciraens  of  letters  and  drafts : 

"  John  Barker,  Esq.  Lockerbie,  ay  July  1836. 

I  enclose  in  mixed  notes  the  sum  of        -        -  £.721     -    - 
Draft  by  Mr.  William  Mitchell       -        -        -         10    -    - 

731     -    - 
Amount  of  bills,  see  Bill  Book        -        -        -    1,041  10    6 

£.  1,77a  10    6 

'*  1  also 
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1 835.  Dumfries,  who  discounted  such  of  them  as  he  considered 
good,  and  accounted  to  Martin  for  their  proceeds,  re- 
turning to  him  such  bills  as  he  refused  to  discount. 
Martin  frequently  discounted  other  bills,  which  did 
not  pass  into  Barker's  hands,  and  having,  besides  the 
discounting  of  bills,  a  variety  of  miscellaneous  trans- 
actions in  the  line  of  his  business,  he  used  the  bank 
drafts  for  these  general  purposes,  sometimes  sending 
them  by  a  messenger  from  Lockerbie  to  Dumfries,  and 
getting' back  the  cash  from  Barker;  and  he  often 
gave  such  drafts  to  third  parties  for  value,  who  after- 
wards drew  the  amount  from  the  bank  at  Dumfries. 
Although  all  these  drafts  bore  the  printed  word, 
"  Dumfries,"  purporting  to  be  issued  there,  they  were 
in  fact  issued  at  Lockerbie,  and  many  of  them  were 
dated  one  or  more  days  subsequent  to  the  day  on 
which  they  were  actually  issued  or  delivered  by 
Martin.  This  post-dating  of  the  drafts  was  alleged 
by  the  Appellants  to  arise  from  the  circumstance  of 
their  not  being  expected  to  be  presented  to  the  bank 
until  some  time  after  they  had  been  delivered  at 
Lockerbie,  on  account  of  the  distance.  Most  of  the 
drafts  were  made  simply  payable  to  the  ^*  bearer,"  but 
some  of  them,  given  to  third  parties  for  value,  were 
made  payable  to  particular  individuals,  named  in  the 
drafts. 

The  accounts  of  these  transactions  between  Martin 
and  the  bank  agent  at  Dumfries  were  settled   and 

«  I  also  enclose  a  draft  on  my  account  for  1,000/.  sterling,  cash 
for  which  you  will  send  me  by  the  bearer.     I  remain,  &c 

**  Copy. — Draft  enclosed. 

Dumfries,  31  July  1826. 
*'  To  the  agent  of  the  Bank  of  Scotland,  Dumfries.     Pay  the 
bearer  1,000  /.  sterling,  and  charge  to  account  of, 

'*  £.  1,000  sterling.  (signed)         Wm.  MartinJ' 
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doquetted  annually,  and  the  vouchers  delivered  up;       1835. 
as  thus,  "  Dumfries,  6th  April  1830.     This  account      "7^     ' 
settled,  vouchers  exchanged,  and  the  balance  of  2,687  /•    and  others 
4  s.  4  d.  brought  to  the  debit  of  new  account  at  1st       blai*. 
ultimo.  Signed  William  Martin."  So  also  the  account 
ending  the  28th  February  1831    was  settled  on  the 
13th  of  April  following,  and  the  vouchers  mutually 
exchanged,  leaving  then  a  balance  of  3,266  Ll4s.4d. 
to  the  debit  of  the  account. 

Martin  became  bankrupt  in  July  1831,  and  Mr. 
Barker  was  appointed  trustee  on  his  sequestrated  estate. 
The  whole  balance  due  by  him  to  the  bank,  as  ascertained 
by  the  certificate  of  their  agent  and  accountant  for  the 
branch  at  Dumfries,  dated  August  1832,  was  4,709/. 
ISs.  3(/.,  including  590/.  175.  alleged  to  be  due  on 
foot  of  the  account  opened  in  1819  ;  and  for  the  whole 
sum  the  bank  was  admitted  to  rank  on  the  sequestrated 
estate.  For  this  sum  and  for  the  penalty  in  the  bond, 
the  Respondent  on  behalf  of  the  bank  issued  a  charge, 
as  before  mentioned,  against  the  Appellants.  They 
resisted  the  claim,  alleging  in  their  reasons  for  the  bill 
of  suspension,  ^r5<,  that  they  were  not,  as  obligors  in 
the  bond  of  1826,  in  any  way  liable  for  the  balance 
alleged  to  be  due  on  the  separate  bond  of  1819,  and 
that  the  Appellant  Swan,  who  alone  was  obligor  in 
that  bond,  was  released  by  the  delay  and  negligence 
of  the  bank  in  respect  to  that  account;  secondly y  that 
they  were  not  concluded  from  disputing  the  claim 
by  reason  of  the  settlement  of  accounts  with  Martin,  or 
ranking  of  the  debt  on  his  sequestrated  estate,  as  these 
transactions  took  place  without  notice  to  them;  thirdly j 
and  chiefly,  that  the  whole  transactions  out  of  which  the 
claim  arose,  were  in  violation  of  the  1 3th  section  of  the 
Stamp  Act,  55  Geo.  3,  c.  184.  "  And  for  the  more 
effectually  preventing  of  frauds  and  evasions  of  the 
duties  hereby  granted  on  the  bills  of  exchange,  drafts, 
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1 835.       or  orders  for  the  payment  of  money,  under  colour  of  the 
"^  exemption  in  favour  of  drafts  or  orders  upon  bankers,  or 

and  others    persous acting as  bankers,containedintheschedulehere- 
Blair.      ^Mito  annexed  (i),  be  it  further  enacted,  that  if  any  per- 
son or  persons  shall,  after  the  31st  day  of  August  18159 
make  and  issue,  or  cause  to  be  made  and  issued,  any  bill, 
draft,  or  order  for  the  payment  of  money  to  the  bearer 
on  demand,  upon  any  banker  or  bankers,  or  any  per- 
son or  persons  acting  as  a  banker  or  bankers,  which 
shall  be  dated  on  any  day  subsequent  to  the  day  on 
which   it  shall  be  issued,  or  which  shall  not  truly 
specify  and  express  the  place  where  it  shall  be  issued, 
or  which  shall  not  in  every  respect  fall  within  the  said 
exemption,  unless  the  same  shall  be  duly  stamped  as  a 
bill  of  exchange,  according  to  this  Act, — the  person  or 
persons  so  offending  shall,  for  every  such  bill,   draft, 
or  order,  forfeit  the  sum  of  100  L     And  if  any  person 
or  persons  shall  knowingly  receive  or  take  any  such 
bill,  draft,  or  order,  in  payment  of,  or  as  a  security  for  the 
sum  therein  mentioned,  he,  she,  or  they  shall,  for  every 
such  bill,  draft,  or  order,  forfeit  the  sum  of  20/.  And  if 
any  banker  or  bankers,  or  any  person  or  persons  acting 
as  a  banker,  upon  whom  any  such  bill,  draft,  or  order 
shall  be  drawn,  shall  pay,  or  cause  or  permit  to  be 
paid,  the  sum  of  money  therein  expressed,  or  any  part 
thereof,  knowing  the  same  to  be  post-dated,  or  know- 

(Jb)  The  exemption  referred  to  is  in  the  first  part  of  the  schedule 
to  the  Act  under  the  head  <<  Bills/*  and  is  as  follows:  "  All  drafb 
or  orders  for  the  payment  of  any  sum  of  money  to  the  bearer  on 
demand,  and  drawn  upon  any  banker  or  bankers,  or  any  person  or 
persons  acting  as  a  banker,  who  shall  reside  or  transact  the  business 
of  a  banker  within  ten  miles  of  the  place  where  such  drafts  or 
orders  shall  be  issued,  provided  such  place  shall  be  specified  in 
such  drafts  or  orders,  and  provided  the  same  shall  bear  date  on  or 
before  the  day  on  which  the  same  shall  be  issued,  and  provided 
the  same  do  not  direct  the  payment  to  be  made  by  bills  or  pro. 
missoryvDotes." 
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ing  that  the  place  where  it  was  issued  is  not  truly       i835. 
specified  and  set  forth  therein,  or  knowing  that  the      "swUT 
same  does  not,  in  any  other  respect,  fall  within  the     and  othei» 
said  exemption,  then  the  banker  or  bankers,  or  person       blaib. 
or  persons   so  offending,  shall,  for  every  such  bill, 
draft,  or  order,  forfeit  the  sum  of  lOOZ. ;  and,  more- 
over, shall  not  be  allowed  the  money  so  paid,  or  any 
part  thereof,  in  account  against  the  person  or  persons 
by  or  for  whom  such  bill,  draft,  or  order  shall  be  drawn, 
or  his,  her,  or  their  executors  or  administrators,  or  his, 
or  her,  or  their  assignees  or  creditors,  in  case  of  bank- 
ruptcy or  insolvency,  or  any  other  person  or  persons 
claiming  under  him,  her,  or  them." 

The  bank,  in  their  answer  to  the  bill  of  suspension, 
submitted  that  as  they  were  admitted  to  rank  on  the 
sequestrated  estate  for  the  whole  debt  charged  for,  the 
suspenders  must  be  held  to  have  acknowledged  that 
debt,  and  to  be  barred  by  acquiescence  from  insisting 
in  the  suspension ;  that  the  balance  of  590  /.  8  s.  being 
ascertained  by  a  regular  voucher,  they  did  not  lose 
their  right  thereto  by  delay  or  negligence ;  that  the 
whole  balance  charged  for  being  legally  constituted, 
not  only  by  accounts  certified  by  the  bank's  agent  and 
accountant,  according  to  the  provision  in  the  bond, 
but  also  by  accounts  finally  settled  and  doquetted  by 
the  parties,  the  allegations  of  the  suspenders  respecting 
the  draft,  being  in  violation  of  the  stamp  laws,  were 
irrelevant;  that  the  operations  of  Martin  with  the 
bank  were  conducted  lawfully  on  the  part  of  the  bank; 
that  they  did  not  know  that  Martin  post-dated  or 
issued  at  Lockerbie  any  of  the  checks ;  that  the  drafts 
and  other  vouchers  having  been  mutually  given  up  at 
each  annual  settlement  of  the  accounts,  it  must  be  pre- 
sumed that  a  great  many  of  them  were  lost  or 
destroyed,  and  the  allegations  of  the  suspenders  were 
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1835.      thus  quite  incapable  of  being  proved.     But  even  sup- 
'T'^'^    '     poeing  it  necessary  for  the  bank  to  found  upon  drafts 
and  otben    or  Other  vouchers  which  had  been  given  up  as  useless, 
BiI'iE.      ^^^  might  have  been  legally  destroyed,  there  would  be 
no  room  for  holding  that  the  drafts  were  issued  in 
violation  of  the  Stamp  Act,  or  that  the  money  paid 
upon  them  could  not  be  recovered ;  for  that  as  Locker- 
bie was  admitted  to  be  only  1 3  miles  from  Dumfries, 
Martin's  drafts,  even  if  issued  at  Lockerbie,  wer^  within 
the  protection  of  the  Act  9  Geo.  4,  c.  49,  s.  1 5,  enacting 
'^  That  from  and  after  the  passing  of  this  Act,  all  drafts 
or  orders  for  payment  of  any  sum  of  money  to  the 
bearer  on  demand,  and  drawn  in  any  part  of  Great 
Britain  upon  any  banker  or  bankers  who  shall  reside 
or  transact  the  business  of  a  banker  within  1 5  miles  of 
the  place  where  such  drafts  or  orders  shall  be  issued, 
shall  be,  and  the  same  are  hereby  exempted  from  any 
stamp-duty  imposed  by  an  Actor  Acts  in  force  imme* 
diately  before  the  passing  of  this  Act,  any  thing  in  such 
Act  or  Acts  to  the  contrary  notwithstanding,  provided 
the  place  where  such  drafts  or  orders  shall  be  issued 
shall  be  specified  therein,  and  provided  the  same  shall 
bear  a  date  on  or  before  the  day  on  which  the  same 
shall  be  issued,  and  provided  the  same  do  not  direct 
the  payment   to   be   made  by    bills    or  promissory 
notes." 

The  case  having  been  reported  by  the  Lord  Ordi- 
nary to  the  Lords  of  the  Second  Division  of  the  Court 
of  Session,  their  Lordships  of  that  division,  after  hear- 
ing the  case  twice  argued,  pronounced  this  interlocutor : 
"6th  February  1836. — The  Lords  &c.,  in  respect  that 
the  present  charge  proceeds  only  on  the  bond  of  credit 
dated  in  1826,  sustain  the  reasons  of  suspension  as  to 
that  portion  of  the  debt  charged  for,  which  had  been 
contracted  under  the  previous  bond  of  credit  dated  in 
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1819;  suspend  the  letters  simpliciter  to  that  extent,  i835. 
and  decern,  without  prejudice  to  any  competent  action 
to  be  brought  by  the  chargers  for  recovery  of  the 
balance  due  under  that  previous  bond^  as  effeirs;  giLoad 
ultra,  as  to  the  debt  contracted  under  the  second  bond 
above  alluded  to,  and  in  respect  of  the  accounts  doquet- 
ted  and  balances  certified  by  the  proper  parties,  repel 
the  reasons  of  suspension,  and  find  the  letters  orderly 
proceeded,  and  decern :  find  the  charger  entitled  to 
the  expenses  of  process,  but  subject  to  modification ; 
allow  the  account  to  be  given  in,  and  when  lodged, 
remit  to  the  auditor  to  tax  and  report." 

The  Respondent  lodged  an  account  of  expenses, 
and  after  it  had  been  taxed,  the  Lords  of  the  Second 
Division  pronounced  the  following  interlocutor :  "27th 
February  1836. — The  Lords  having  advised  this 
amount,  with  the  report  of  the  auditor,  approve  thereof, 
and  modify  the  account  to  the  sum  of  117/.  148.  Sd., 
and  decern  for  payment  of  that  sum  to  the  chargers, 
with  dues  of  extract." 

The  appeal  was  against  these  interlocutors. 

Sir  JVUliam  Follett  and  Mr.  Stuart  for  the  Appel-r 
lants: — 

The  Court  of  Session  sustained  the  Appellants' 
first  reason  of  suspension  under  which  they  objected  to 
the  bank's  charge,  so  far  as  it  embraced  a  balance 
claimed  under  the  bond  of  1 81 9 ;  but  repelled  the 
objections  to  the  whole  charge  on  the  ground  of  its 
being  void  under  the  Stamp  Acts.  This  latter  part 
of  the  interlocutor  is  founded  on  a  misconstruction  of 
the  bond,  in  virtue  of  which  the  charge  is  given.  One 
leading  argument  for  the  Respondent,  to  which  the 
Court  of  Session  inclined,  was,  that  the  Appellants 
were  not  to  be  viewed  in  this  discussion  as  sureti^  for 
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1835.  Martin,  they  being  co-obligants,  and  bound  "con- 
junctly and  severally"  with  him  for  the  whole  debt. 
That  was  an  erroneous  construction  of  the  bond,  with 
reference  both  to  its  terms  and  to  the  judicial  views 
taken  of  similar  instruments  by  the  Courts.  The 
bond  is  an  ordinary  bond  of  caution  for  a  cash 
account,  so  framed  as  to  make  all  parties  thereto  co- 
obligants  to  the  bank,  and  giving  the  bank  a  joint 
and  several  claim  against  the  sureties,  without  first 
resorting  to  the  principal,  but  not  otherwise  afiecting 
their  general  rights.  Even  if  the  purport  of  the  bond 
had  not  been  fully  revealed  upon  the  face  of  it,  still  it 
would  have  been  competent  for  the  Appellants  to 
explain  the  real  nature  of  the  obligation  by  extraneous 
proofs,  Smollett  v.  Bell  (c),  Hume  v.  Youngsan  (d); 
and  so  in  a  late  case  in  this  House,  it  was  held  that  a 
person  boimd  as  full  debtor  for  another  in  a  bond  for  a 
cash  account  was  a  surety,  and  entitled  to  all  the 
equities  as  such :  Mackenzie  v.  Macartney ^  23d  Sep* 
tember  1831  {e).  In  the  bond  there  is  no  authority, 
either  express  or  implied,  empowering  Martin  to 
waive  or  renounce  any  legal  defence  which  might  be 
competent  to  the  Appellants  as  cautioners  in  the  obli- 
gation; yet  the  Court  below  has,  by  implication, 
found  such  a  stipulation  in  the  bond,  and  decided  the 
case  upon  that  view,  assuming  a  general  authority  in 
Martin  to  act  for  the  cautioners  in  regard  to  the  claim 
of  the  Bank.  According  to  the  view  on  which  the 
case  was  decided,  Martin,  by  settling  and  doquetting 
the  accounts  and  recognising  the  claim,  discharged 
not  only  the  objection  of  illegality  founded  on  the 
Stamp  Acts,  but  all  other  objections  which  might 
previously  have  been  competent  against  the  claim. 

(c)  Morr.  12354.  (d)  8  Shaw  &  Dunlop,  ^gs* 

(e)  Now  reported,  5  WHs.  &  S,  504, 
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The  judgment  of  the  Court  below  is  also  founded  on 
a  misconstruction  of  the  Stamp  Acts.  Some  of  the 
Judges  of  the  Court  of  Session  seemed  to  be  of  opinion 
that  these  Acts  were  to  be  construed  strictly,  and  that 
their  provisions  ought  not  to  be  extended  to  cases  not 
falling  directly  within  their  enactments.  The  Appel- 
lants do  not  dispute  this  rule  of  construction,  to  a  cer- 
tain extent ;  they  even  admit  that  Acts  of  Parliament 
imposing  duties  are  to  be  so  construed  as  not  to  make 
any  instruments  liable  to  them  unless  manifestly 
within  the  intention  of  the  l^slature.  But  this  rule 
is  not  applicable  to  the  present  case,  in  which  the  ques- 
tion is  not  whether  the  drafts  did  or  did  not  require 
Btamps,  it  being  undeniable  that  they  did ;  but  the 
Stamp  Acts  must  be  construed  so  as  to  give  full  effect 
.to  their  provisions,  and  any  interpretation  leading  to 
an  evasion  of  them  ought  to  be  rejected.  Here  their 
provisions  have  been  directly  violated,  by  a  tacit 
arrangement  between  a  third  party  and  the  bank, 
both  contraveners  of  the  statutes.  The  bank  had  for 
years  been  enabled,  with  impunity,  to  conduct  the 
banking  business  of  a  lai^e  district,  extending  far 
beyond  the  distance  referred  to  in  the  exception  in  the 
schedule  to  the  Stamp  Act,  and  had  transactions  to 
the  extent  of  some  hundred  thousand  pounds,  in  mani- 
fest evasion  of  the  Act.  The  provisions  of  an  enact-* 
jaeat  intended  for  a  public  purpose  cannot  be  waived 
by  any  private  arrangement,  even  in  a  question 
between  the  parties  to  that  arrangement :  pactis  priva-^ 
tarum  publico  juri  derogari  nequit.  The  case  as  deter- 
smined  by  the  Court  of  Session  exhibits  this  anomalous 
lesult,  that  the  bank  and  Martin  have,  by  a  private 
arrangement  in  violation  of  the  Stamp  Act,  not  only 
'wiped  away  the  effects  of  their  own  illegal  acts,  but 
have  rendered  those  acts  binding  on  third  parties,  and 
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excluded  them  from  maintaining  the  objection  on  the 
statute.  The  reason  which  seemed  chiefly  to  prevail 
with  the  Court  below  was,  that  the  claim  of  the  bank 
was  not  made  upon  the  illegal  drafts  but  upon  the 
doquetted  accounts,  which  were  said  to  be  sufficient 
evidence  to  support  the  claim,  and  which  required  no 
stamp. 

The  doquettiug  of  the  accounts,  being  the  private 
acts  of  Martin  and  of  the  bank,  is  not  obligatory  upon 
the  Appellants*  As  furnishing  a  claim  against  Martin, 
the  doquetted  accounts  may  or  may  not  be  sufficient; 
but  the  Appellants  are .  in  a  very  different  situation, 
and  they  repudiate  the  doquet,  as  being  res  inter 
oKos  acta.  This  view  of  the  case  casts  the  Bespon* 
dents  back  upon  the  original  account,  which  they 
cannot  prove  except  by  the  original  drafts,  which  are 
subject  to  the  Appellants'  objection.  The  settled 
accounts,  which  are  alleged  to  constitute  an  acknow* 
ledgment  of  the  debt,  do  not  remove  the  ill^ali^ 
in  the  original  contraction  of  the  debt.  The  acknow- 
ledgment of  a  debt  merely  prevents  the  operation  of 
the  Statutes  of  Limitation ;  the  original  evidence  of  the 
obligation  remains  unaffected ;  any  defect  in  it  cannot 
be  cured  by  the  bare  acknowledgment  of  a  debt ;  an 
acknowledgment  will  not  make  that  good  which  was 
bad  originally :   Castleman  v.  Ray  (e). 

As  the  settled  accoudts  specially  refer  to  the  drafts, 
that  reference  subjects  the  drafts  to  inquiry,  and  then 
arises  the  objection  on  the  Stamp  Acts.  Where  the 
written  instrument  cannot  be  read  in  evidence,  it 
frequently  happens  that  other  evidence  maybe  resorted 
to ;  but  that  evidence  must  have  no  reference  to  the 
rejected  instrument,  or  at  least  must  be  sufficient 


(e)  a  Bos.  &  P.  383. 
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without  calling  it  in  aid.  The  reference  made  in  the  i8S5. 
doquetted  accounts  to  the  drafts,  renders  it  competent 
to  the  Appellants  to  demand  an  inquiry  as  to  the 
nature  of  the  drafts,  which  confessedly  form  the 
elements  of  the  bank's  claim ;  even  if  the  doquetted 
accounts  were  to  be  regarded  ssprimd  facie  proofs  of  a 
legal  debt,  still  it  would  be  competent  for  the  Appel- 
lants to  disprove  the  debt  by  showing  that  the  original 
consideration  was  illegal. 

With  respect  to  the  Respondents'  plea  of  the  pro- 
tection of  the  Act  9  Geo.  4,  c.  49,  s.  15,  the  eflfect 
of  that  was  merely  to  extend  the  distance  for  the 
operation  of  the  exemption  from  10  to  15  miles. 
That  provision  does  not  repeal  or  affect  in  any  way 
the  express  enactments  in  the  prior  Stamp  Act  as 
to  the  necessity  of  the  draft  bearing  the  true  place  of 
drawing — ^being  dated  on  the  day  on  which  it  was 
issued,  and  being  alone  made  payable  to  the  bearer  on 
demands  It  is  the  want  of  these  requisites,  and  the 
violation  of  these  standing  provisions,  which  form  the 
grounds  of  the  Appellants*  objections ;  and  these  ob- 
jections are  in  no  way  altered  by  the  general  provision 
of  the  statute  referred  to. 

The  Attorney' General  (Sir  J.  Campbell) j  and  Dr. 
Lushington  for  the  Respondents : — 

With  exception  of  the  objection  founded  on  the 
stamp  laws,  there  is  no  other  ground  for  maintain- 
ing that  the  principal  interlocutor  appealed  from  is 
erroneous,  so  far  as  it  is  favourable  to  the  Respondents. 
The  bond  expressly  declares  that  an  account  or  cer- 
tificate, signed  either  by  the  bank's  principal  account- 
ant, or  by  the  agent  and  accountant  for  the  office 
where  the  cash  account  is  kept,  shall  be  sufficient  to 
ascertain  and  constitute  the  balance  against  the  co* 
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1835^  obligors.  As  the  balance  now  charged  for  is  thds 
ascertained,  there  is  no  room  for  objecting  to  the 
regularity  of  the  charge.  The  Appellants  have  not 
attempted  to  show  that  any  part  of  the  debt,  for  which 
the  interlocutor  finds  them  liable,  was  not  truly 
advanced  to  Martin  on  the  faith  of  the  bond.  On  the 
contrary,  in  the  reasons  of  suspension  the  Appellants 
state  that  the  whole  balance  chained  for  is  composed 
of  money  paid  by  the  Respondents,  or  their  agent,  on 
drafts,  which  the  Appellants  all^e  to  be  iu  violation 
of  the  stamp  laws.  If  therefore  the  objection  founded 
on  the  stamp  laws  be  shown  to  be  untenable,  no  other 
ground  remains  upon  which  the  Appellants  can  de- 
mand an  alteration  of  the  interlocutor. 

Under  the  circumstances  of  this  case,  it  is  impos- 
sible to  maintain  that  any  part  of  the  debt  charged  for 
is  liable  to  objection  under  the  stamp  laws.  By  the 
Act  0  Geo.  4,  c.  49,  s.  1 5,  the  exemption  previously 
conferred  upon  orders  drawn  on  bankers  residing 
within  10  miles  of  the  place  of  issue,  was  extended  to 
orders  upon  bankers  residing  within  1 5  miles.  Even 
supposing  all  the  other  obstacles  in  the  way  of  the 
Appellants  to  be  got  over,  they  would  find  the  utmost 
difiiculty  in  showing  that  any  part  of  the  balance  now 
charged  for  arises  from  operations  anterior  to  that 
statute.  If,  as  the  fact  is,  Lockerbie  is  within  15 
miles  of  Dumfries,  it  follows  that  ever  since  the  pass- 
ing of  this  Act  it  has  been  quite  lawful  to  pay  at 
Dumfries  unstamped  drafts  issued  at  Lockerbie. 

But  the  conclusive  answer  to  all  the  allegations  of 
the  Appellants  is,  that  the  Respondents  have  no  occa- 
sion to  found  upon  the  drafts  at  all.  Independently 
of  the  certified  account,  which  sets  forth  only  the  sums 
truly  advanced  by  the  Respondents,  the  charge  is  fully 
supported  by  the  annual  doquets  under  the  hand  of 
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Martin  himself,  or  of  his  authorised  agent.  Suppos-  i8d5. 
ing  that  the  question  had  arisen  between  the  Re- 
spondents and  Martin,  it  would  have  been  in  vain  for 
him,  in  the  face  of  his  own  doquets,  to  have  founded 
on  the  allegations  now  brought  forward  by  the  Appel- 
lants. When  the  account  was  settled  by  the  doquet, 
dated  13th  April  1831,  the  drafts  and  other  vouchers 
previously  granted  by  Martin  were  given  up,  the 
balance  due  by  him  being  sufficiently  vouched  by  the 
doquet  affixed  to  the  account.  The  drafts  in  question 
not  being  founded  on  by  the  Respondents,  and  not 
being  necessary  as  vouchers  to  support  the  charge, 
the  Court  was  not  called  upon  to  look  at  them  at  all. 
As  to  the  drafts  themselves,  it  was  not  alleged  by  the 
Appellants  that  they  laboured  under  any  such  ex-fade 
objection,  as,  if  they  had  been  founded  on  in  judg- 
ment, would  have  rendered  it  necessary  for  the  Court 
to  reject  them.  There  being  no  room  for  setting  aside 
the  doquet,  on  the  ground  that  the  balance  struck  was 
not  warranted  by  the  real  pecuniary  transactions  be- 
tween the  parties,  there  could  be  no  occasion  for  the 
Court  interfering :  Barnes  v.  Hedhy  (/).  Although 
the  original  transaction  in  that  case  was  tainted  with 
nsury,  the  Court  felt  themselves  bound  to  give  eflfect 
to  a  subsequent  obligation  to  pay  the  principal  sum 
BCtually  advanced,  with  interest.  Supposing  the  Ap- 
pellants entitled  to  assume  the  character  of  sureties 
only,  there  is  no  ground  for  making  any  distinction 
between  them  and  the  principal  debtor.  It  is  not 
even  alleged  that  the  doquets  were  collusively  arranged 
between  the  Respondents  and  Martin,  or  that  he  was 
disabled  from  granting  them.  Under  such  circum- 
stances the  Appellants  are  boimd  by  the  doquets. 

(/)  I  Campb.  157  and  180.  S.  C.    2  Taunt.  184. 
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18S5.  The  annual  settlement  of  the  account  being  a  matter 
"^T^  of  ordinary  practice  in  all  the  Scotch  banks,  there 
audothen    was  no  occasion  to  call  upon  the  Appellants  to  be 

3i^',i^^  present.  It  ought  to  be  particularly  observed  that 
by  the  bond  charged  upon,  the  cash  acccnint  is  ap- 
pointed "  to  be  kept  in  name  of  me  the  said  W.  Martin, 
and  the  co-obligants  bind  themselves  for  all  such  sums 
not  exceeding  5,000/.  as  shall  be  drawn  out  from  the 
said  bank  by  me  the  said  W.  Martin,  or  as  may  be  con- 
tained, due,  paid,  payable,  or  claimable  on  any  drafts,** 
kc.  (g).  There  is  no  other  individual  than  Martin  en- 
titled to  operate  upon  the  cash  account.  The  Appel- 
lants consented  to  be  bound  by  his  operations,  and 
therefore  he  bound  them  by  his  annual  doquets, 
equally  as  by  any  other  operation  under  tlie  cash 
account. 

Another  and  a  sufficient  answer  to  any  objectton, 
as  to  the  debt  due  under  the  bond,  is  afforded  by  the 
fact  that  the  Respondents  have  been  duly  ranked  on 
the  sequestrated  estate  of  Martin  for  the  sum  for  which 
the  charge  has  been  proceeded  on  by  the  interlocutor. 
In  the  Scotch  case  of  Dickson  v.  Barbour  (A),  it  was 
held  that  cautioners  for  a  composition  under  a  seques- 
tration are  not  entitled  to  dispute  the  validity  of  debts 
ranked  on  the  estate.  The  Respondents  are  at  a  loss 
to  discover  upon  what  principle,  while  the  decree  of 
ranking  remains  unchallenged,  the  Appellants,  as 
the  cautioners  of  Martin,  can  competently  maintain 
that  tlie  debt  for  which  the  Respondents  have  been  so 
ranked  is  not  truly  due. 

Sir  William  Follett^  in  his  reply,  admitted  the  ex- 
tensive influence  which  a  reversal  of  the  decree  of  the 

{g)  See  the  bond,  ante^  p.  6l  !• 
(Jk)  6  Shaw  &  D.  856. 
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Court  of  Session  might  exercise  on  the  banking  system       1 835. 
of  cash  credit  hitherto  pursued  in  Scotland,  but  con-       ^^^^ 

tended  that  the  obligations  of  the  Stamp  Act  were  an«*  others 
imperative  as  to  the  bank,  and  decisive  of  the  illegality      blaib. 
of  the  drafts  issued  by  Martm,  upon  which  the  whole 
question  turned. 

Besides  the  cases  already  mentioned,  and  others 
which  are  commented  on  in  the  judgment,  reference 
was  made  in  the  arguments  on  both  sides  to  Scott  v. 
Gillmore  (i),  Preston  v.  Jackson  (A:),  Waters  v.  Brog^ 
den  (J),  and  to  the  cases  cited  by  Mr.  Coventry  in 
his  book  on  the  Stamp  Acts,  pp.  78  and  79,  and  by 
Mr.  Chitty  on  Stamp  Laws,  p.  47. 

Lord  Brougham  said  he  would  take  time  to  con- 
sider the  case  before  he  recommended  a  decision,  and 
he  would  then  deliver  his  opinion  in  writing,  for  the 
satisfaction  of  both  parties,  who,  in  common  with  the 
moneyed  and  mercantile  interests  of  Scotland,  seemed 
to  look  to  the  determination  of  this  appeal  as  a  pre- 
cedent of  considerable  importance  to  that  country. 


Lord  Brougham  this  day  read  his  written  judgment,  juij  a. 
as  follows: — My  Lords,  the  Scottish  Banks,  both 
public  and  private,  have,  for  more  than  a  century  past, 
been  in  the  practice  of  granting  accomodation  to  their 
customers  by  way  of  cash  credits.  It  consists  in  the 
opening  of  an  account  to  a  certain  limited  amount 
with  a  customer,  on  his  finding  good  security  for  any 
balance  which  may  at  any  time  of  settlement  be 
found  due.  Upon  this  credit  he  operates  by  drafts  on 
the  bank,  and  these  are  honoured  up  to  the  specified 

(t)  3  Taunt.  226 ;  but  see  Spencer  v.  Smithy  3  Camp.  9. 
{k)  2  Stark.  237.  (0  1  You.  &  J.  457* 
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1835.  amount  of  credit  during  the  whole  period  of  the 
party's  occasion  for  this  accommodation.  Interest  is 
charged  on  the  sums  actually  drawn,  and  thus  the 
party  only  pays  for  what  he  actually  uses,  while  he 
runs  no  risk  of  keeping  money  by  him  beyond  the 
occasions  of  the  day ;  and  the  bank  runs  little  or  no 
risk,  because,  besides  the  surety's  liability,  it  has  con- 
stant means  of  knowing  the  nature  of  the  customer's 
dealings,  and  of  inferring  thence  the  state  of  his  cir- 
cumstances. 

These  credits  are  used,  not  only  by  traders,  but  by 
persons  in  any  other  occupation  or  profession,  requir- 
ing supplies  of  money  to  a  moderate  amount,  as  cattle 
.  dealers,  agents,  and  writers,  and  sometimes  even  by 
private  individuals  living  on  their  means.  W.  Martin 
obtained  a  credit  of  this  description  with  the  Bank  of 
Scotland  in  June  1819,  and  gave  a  bond  for  securing 
600/.,  in  which  he  was  joined  by  Mr.  Swan,  one  of  the 
Appellants,  and  others,  formally  and  nominally  as 
principal  co-obligors,  but  in  reality  as  his  sureties.  In 
September  1826  this  credit  was  extended  to  10,000  L, 
and  the  Appellants  joined  in  a  second  bond,  whereby 
they  became  liable  in  the  same  manner  with  W. 
Martin,  but  to  the  extent  of  5,000/.,  for  all  such 
money  as  should  be  drawn  out  from  the  said  bank,  or 
its  agency  office,  at  Dumfries,  or  as  may  be  respectively 
owing,  due,  paid,  payable,  or  claimable  on  any  drafts, 
orders,  bills,  notes,  receipts,  guarantees,  letters,  obliga- 
gations,  or  documents  whatever,  drawn,  accepted, 
granted,  indorsed,  or  any  how  signed  by  W.  Martin, 
or  on  his  procuration,  or  liable  on  him  by  any  l^al 
construction,  and  chargeable  to  the  said  account 
And  it  was  further  stipulated  by  the  bank  in  this  bond, 
that  any  "  account  or  certificate,  signed  by  their  prin- 
cipal accountant,  or  by  their  agent  at  Dumfries,  should 
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be  sufficient  to  ascertain,  specify,  and  constitute  the       1335^ 
sums  or  balances  to  be  due  on  principal  and  interest,     ^ — ^^"^ 
and  should  warrant  all  execution  of  law  against  the    and^tben 
obligors  jointly   and   severally  for  such   sums  and 
balance"  (w). 

W.  Martin  continued  to  operate  on  this  credit  until 
he  became  insolvent,  and  was  sequestered  in  1831, 
when  a  balance  of  4,378/.  0^.  lid.  principal,  and 
326 1. 10s.  2d.  interest,  appeared  due  upon  the  account. 
The  sureties  or  cautioners  were  sued  upon  the  bond, 
and  it  was  stated  by  them  that  the  manner  of  drawing 
had  been  chiefly  in  two  ways :  W.  Martin  had  some- 
times sent  letters  from  Lockerbie,  where  he  resided, 
to  the  bank  agent  at  Dumfries,  directing  him  to  send 
him  money  to  a  specified  amount  by  the  bearer ;  and 
sometimes  he  had  discounted  bills  and  entered  into 
othert;ransactions  with  various  persons  at  Lockerbie,  and 
given  them  drafts  on  the  bank  or  bank  agent.  In  order 
to  save  the  stamp  duty,  it  is  alleged  that  he  made  them 
payable  to  bearer  on  demand ;  but  as  Lockerbie  is  said 
to  be  beyond  the  distance  of  the  ten  miles  specified  by 
the  Stamp  Act,  he  dated  the  drafts  or  checks  at  Dum- 
fries, and  generally  post-dated  them,  as  if  drawn  the 
day  when  the  holders  might  present  them  for  payment 
at  the  bank  office.  Doquets  and  balances  certified  by 
both  the  accountant  and  agent  were  regularly  made 
and  produced,  and  the  cause  was  reported  upon  cases 
by  the  Lord  Ordinary  to  the  Lords  of  the  Second 
Division,  who  directed  a  hearing  in  presence,  and 
then  decided  that  the  suit  being  brought  only  on  the 
second  bond  (that  of  1825),  the  Respondents  could  not 
recover  on  the  bond  of  1819  in  this  action,  but  their 
Lordships  decreed  in  their  favour  upon  the  former 
instrument. 

Nothing  here  turns  upon  the  form  of  the  action, 

(tn)  Sec  extracts  from  the  bond,  ante,  p.  61 1. 
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which  was  a  suspension  of  a  charge  given  by  the  bank 
on  the  bond.  The  matters  before  stated  as  to  the 
transactions  were  averred,  and  the  facts  allied  by 
the  parties  being  in  many,  indeed  in  most,  particulars 
denied  on  either  side,  nothing  is  to  be  taken  for  con- 
cluded or  ascertained  by  the  process,  but  the  Re- 
spondents were  sufficiently  confident  in  their  grounds 
of  law  to  let  the  case  be  determined  upon  the  fact  of 
admitting,  for  ailment's  sake,  the  allegations  of  the 
Appellants;  and  as  it  was  on  this  assumption  that 
the  Court  decided,  so  it  is  upon  this  that  the  appeal 
is  brought,  and  that  your  Lordships  are  called  upon 
to  determine  the  case. 

It  is  to  be  regretted  that  some  steps  had  not  been 
taken  to  ascertain  the  facts,  the  more  especially  as  the 
matter  of  law  was,  in  the  estimation  of  the  Court  be- 
low, sufficiently  difficult  to  require  cases  and  a  hearing 
in  presence.  It  does  not  seem  that  any  difficulty  could 
have  attended  this  settlement  of  the  facts,  for  nothing 
material  was  in  dispute,  except  the  fact  of  the  drafts 
having  been  such  as  the  Appellants  contend  they 
were,  viz.  payable  at  Dumfries,  and  drawn  at  Lock- 
erbie, of  their  having  been  issued  to  parties  whom 
W.  Martin  w^as  paying  money  to,  of  Lockerbie  being 
above  the  legal  distance,  and  of  the  bank's  agent 
being  aware  of  all  this ;  the  facts  probably  being  de- 
nied, only  for  form's  sake,  and  which  probably  would 
have  been  admitted,  or  at  least  easily  substantiated, 
if  contested.'  What  part  of  the  balance  was  made  up 
of  money  obtained  on  the  drafts,  and  what  part  on 
letters  sent  for  money  to  be  transmitted  from  Dum- 
fries by  W.  Martin's  messenger,  might  probably  have 
been  ascertained  with  equal  ease  ;  and  these  are  the 
only  facts  in  the  case.  The  consequence  of  settling 
these  things  would  have  been,  that  should  the  point  of 
law  be  decided  against  the  Respondents,  the  cause 
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would  have  been  at  an  end.  Whereas,  if  your  Lord- 
ships reverse  this  decision,  a  new  litigation  will  be 
necessary  in  case  the  chargers  deny  the  suspenders' 
allegations.  However,  we  have  to  deal  with  the  case 
as  it  is  now  before  us,  and  I  regret  to  find  that  I 
cannot  come  to  the  conclusion  at  which  the  learned 
Judges  below  have  arrived.  On  the  contrary,  I  really 
hold  it  to  be,  without  any  reasonable  doubt,  clear, 
that  upon  the  facts  which  the  case  for  the  Respondents 
assumes  to  be  those  of  the  cause,  the  bank  could  not 
recover  upon  this  bond. 

The  whole  question  arises  out  of  and  turns  upon  the 
Stamp  Act  (55  Geo.  3,  c.l84,s.l3),  and  we  may  at  once 
lay  out  of  view  all  that  portion  of  the  alleged  balance 
or  debt  which  arose  from  letters  or  orders,  such  as 
those  set  forth  in  the  cases,  namely,  directions  given 
at  Lockerbie  in  writing  to  the  bank  agent  to  send 
W.  Martin  sums  of  money ;  I  do  not  consider  that 
these  are  drafts  or  orders  for  the  payment  of  money  at 
all.  They  are  directions  to  send  money  to  the  party 
who  either  has  it  in  the  bank  or  takes  it  on  credit 
from  the  bank ;  they  are  not  negotiable  instruments 
at  all,  and  they  are  not  issued,  therefore  they  do  not 
come  within  the  description  of  instruments  requiring 
It  stamp,  and  they  do  not  fall  in  any  way  within  the 
provisions  of  the  13th  section  of  the  Act.  But  we  are  to 
consider  the  point  argued  and  decided  below,  whether 
upon  a  balance  arising  out  of  sums  paid  by  the  bank 
to  the  bearers  of  unstamped  cheques,  issued  at  Locker* 
bie,  beyond  the  privileged  distance,  the  agent  who 
honoured  those  cheques  being  cognizant  of  the  distance 
and  of  the  place  of  issue,  the  co-obligors  or  sureties 
in  William  Martin's  bond  of  1825  were  liable  to 
make  good  William  Martin's  deficiency,  in  other 
words,  to  pay  the  debt  found  due  and  arising  out  of 
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1835.      such  dealing.    Now  it  must  first  of  all  be  observed, 
*  SwIiT     *^^*  ^*  seems  mainly,  though  not  exclusively,  to  be  the 
and  others    grouud  upou  which  the  Respondents  rest  their  case, 
BlIIr.      and  the  Court  below  their  judgment,  that  the  bonds- 
men had  bound  themselves  by  the  certificate  of  the 
accountants  or  agents  of  the  bank,  and  that  whatever 
balance  those  persons  should  certify  due  was  to  be  re- 
garded as  the  true  balance  for  which  the  bondsmen 
were  liable  to  the  bank.  This  argument  seems  to  admit 
that,  but  for  such  a  special  provision  between  the  par- 
ties, the  want  of  a  stamp  would  be  fatal,  but  certainly 
something  has  been  said  of  a  more  general  nature 
respecting  the  diflTerence  between  enactments  for  pro- 
tecting the  revenue  and  other  statutory  provisions. 

We  shall  therefore  begin  by  considering  the  ques- 
tion in  its  more  general  shape,  and  then  inquire  if  the 
special  obligation  just  adverted  to  makes  any  difference 
in  the  present  case.  First,  there  seems  to  be  no  reason 
at  all  to  doubt,  that  if,  for  the  purpose  of  protecting 
the  revenue,  anything  is  forbidden  to  be  done  under  a 
penalty,  this  does  not  necessarily  make  void  the  thing 
done,  or  prevent  a  right  of  action  from  arising  out  of  it. 
Thus,  if  dealing  in  tobacco  without  a  licence,  as  in 
Johnson  V.  Hudson  (w),  is  prohibited  under  a  penalty ; 
this  will  not  prevent  the  person  who  so  deals  from 
maintaining  an  action  for  goods  sold  and  delivered  in 
such  dealing,  although  the  unlicensed  dealer  will  be 
liable  to  the  statutory  penalty.  But  how  would  it 
have  been  if  the  legislature  had  provided,  that  besides 
the  penalty,  all  dealing  of  the  forbidden  kind  should 
be  absolutely  void  ?  It  is  clear  that  in  this  case  no 
action  could  arise  from  such  void  dealing,  not  be- 
cause the  law  forbad  the  transaction  for  revenue  pur- 
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poses,  but  because  it  deprived  the  transaction  of  all  i835. 
legal  force  and  eflTect  by  making  it  void,  and  even  if  it 
had  only  been  forbidden,  with  or  without  a  penalty, 
provided  the  prohibition  was  for  other  than  revenue 
purposes,  no  action  could  arise.  Where  there  was  no 
provision  avoiding  the  transaction,  but  a  prohibition 
framed  to  protect  the  buyer,  an  action  was  held  not  to 
lie,  where  that  prohibition  was  broken  :  Law  v.  Hod- 
son  (p).  So  it  was  held  that  no  action  was  maintain- 
able for  printers'  work,  where  the  Act  requiring  the 
printer's  name  to  be  given  had  not  been  complied 
with,  not  following  a  direction  being  held  equivalent 
to  disobeying  a  prohibition:  Bensley  v.  Bignold  (p). 
But  a  provision  making  void  the  transaction  is  quite 
as  clear  a  ground  of  nullity,  and  quite  as  strong  to 
defeat  all  legal  remedy  as  any  such  prohibition.  Be 
it  so,  that  the  provision  is  to  protect  the  revenue,  still 
if  it  operates  not  by  penalty  nor  yet  by  mere  prohi- 
bition, but  declaring  void  what  is  prohibited,  surely 
this  is  as  immediate  and  direct  a  defeasance  of  all 
legal  remedy  as  can  be  conceived.  It  is  not,  as  in 
Zmw  v.  HodsaUj  a  consequence  drawn  by  argument 
from  the  statutory  enactment,  but  it  is  the  very  enact- 
ment itself;  it  stands  in  the  place  of  penalty ;  it  is  in 
truth  the  penalty  denounced.  ITie  wrong-doer,  the 
person  breaking  the  law,  forfeits  100/.  and  forfeits 
also  the  validity  of  his  contract.  He  incurs  two 
penalties,  the  fine  and  the  nullity. 

Now  what  does  the  Stamp  Act  provide?  With  refer- 
ence to  the  present  case  the  Idth  section  is  precise. 
[His  Lordship  read  the  section,  and  called  particular 
attention  to  the  latter  part  of  it,  which  he  conceived  to 
be  a  clear  declaration  of  nullity  or  avoidance] ;  for  [con- 
Co)  n  East,  300.  (p)  5  Bam.  &  AW.  335. 
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1835.  tinued  his  Lordship]  it  goes  on  to  provide,  that  ^*  more- 
over," that  is,  over  and  above  forfeiting  the  penalty, 
**  the  banker  or  other  person  shall  not  be  allowed  the 
money  so  paid,  or  any  part  thereof,  in  account  against 
the  person  or  persons  by  or  from  whom  such  bill,  draft 
or  order  shall  be  drawn,  or  his,  her  or  their  executors 
or  administrators,  or  his,  her,  or  their  assigns  or 
creditors,  in  case  of  bankruptcy  or  insolvency,  or  any 
other  person  or  persons  claiming  under  her,  him  or 
them."  To  say  that  a  party  shall  not  be  allowed  in 
account  any  money  paid  in  a  particular  account,  is 
equivalent  to  saying  that  the  party  shall  have  no  claim 
i^ainst  the  payer  or  person  on  whose  account  or  for 
whose  behoof  the  money  was  paid,  or,  in  other  words, 
that  no  credit  shall  arise  to  the  party,  and,  which  is  the 
same  thing,  no  debt  i^ould  be  incurred  towards  him 
by  the  other  person.  The  statute  has,  therefore,  in 
terms,  said  that  no  debt  shall  arise  from  dealings  c<m- 
trary  to  the  stamp  provisions,  and,  in  all  but  express 
terms,  that  whatever  is  done  shall  be  void  quoad  cre- 
ating a  demand  or  claim  by  the  partj^  paying  against 
the  party  receiving.  This  is  anything,  then,  rather 
than  a  mere  penalty  protecting  the  fiscal  regulation, 
or  a  mere  prohibition  with  a  view  to  such  protection. 
It  is  a  further  and  an  additional  protection  given  to 
the  stamp  revenue,  declaring  that  payments  upon  un- 
stamped instruments,  made  by  parties  knowing  that 
the  instruments  do  not  come  within  the  exempticm, 
shall  not  be  valid  to  the  effect  of  charging  the  payee 
with  a  debt  to  the  party  paying. 

Secondly,  now  what  is  the  ground  of  the  bank's 
action,  of  the  charge  given  against  William  Martin's 
co-obligors  or  sureties  ?  It  is  the  debt  alleged  to  be 
due  from  him  to  the  bank  in  respect  of  his  drafts  upon 
the  bank  agent,  honoured  by  him  at  Dumfries.    But 
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if  no  debt  is  due,  if  the  wrong-doer  is  forbidden  from 
having  claims  against  his  customer  in  account,  there  is 
no  liability  incurred  by  the  co-obligors,  or  indeed  by 
W,  Martin  himself.  That  is,  indeed,  the  immediate 
and  direct  consequence  of  the  statutory  provision.  It 
is  as  if  the  statute  had  made  void  the  bond  to  secure 
the  balance  from  time  to  time  due ;  for  if  there  is 
nothing  due,  there  is  no  balance — the  obligation  to 
make  that  nothing  good  itself  amounts  to  nothing. 
The  operation  of  banking  is  this :  We  speak  of  deposits 
by  customers,  and  of  their  keeping  money  at  bankers, 
but,  both  in  fact  and  in  contemplation  of  law,  they  give 
their  money  or  securities  for  money  to  the  banker, 
who  becomes  their  debtor  and  is  bound  to  repay  it  on 
demand.  The  operation  of  a  cash  credit  is  the  reverse, 
the  customer  becomes  the  debtor  to  the  bank  by  so 
much  as  the  bank  advances  on  his  drafts,  and  the 
surety  becomes  bound  to  pay  that  debt  if  the  customer 
fitils.  Then  if  the  statute  says  no  debts  shall  arise  or 
become  due  upon  money  drawn  out  by  the  customei* 
or  paid  by  the  bankers  in  a  particular  way,  it  also 
says  that  no  bondsmen  shall  be  liable  on  such  a 
security  given.  It  is  as  if  the  cash  credit  stood,  and 
the  bond  for  securing  the  balances  stood,  but  nothing 
had  been  done  under  the  credit,  and  so  no  balance 
had  arisen  or  could  arise  which  the  bondsmen  could 
have  to  make  good. 

But  the  peculiar  form  of  the  bond  in  this  case  is 
relied  upon.  It  is  said  that  whatever  the  accountant 
or  agent  should  certify  as  the  balance,  is  to  be  taken 
as  that  balance.  How  can  this  alter  the  case  ?  They 
are  to  ascertain  the  quantum.  The  quantum  of  what? 
Of  balance  or  debt  due  to  the  bank.  But  the  Act 
of  Parliament  has  said  that  there  can,  out  of  trans- 
actions of  this  kind,  arise  no  debt  whatever.     Then 
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there  is  no  balance  of  a  debt  for  the  certifier  to  ascer- 
tain. The  words,  taken  even  most  literally,  will  not 
bear  out  the  contention  of  the  Respondents.  ^'  Any 
account  or  certificate,  signed  as  provided,  shall  be  suf- 
ficient to  ascertain,  specify,  and  constitute — "  What  ? 
not  how  much  the  obligors  shall  be  bound  to  make 
good  or  pay,  but  ^^  the  sums  and  balances,  such  as 
aforesaid,  to  be  due  hereon  in  principal  and  interest, 
and  shall  warrant  all  executorials  of  law  for  such  sums 
or  balances/'  Now  what  are  balances  such  as  afore- 
said ?  They  are  plainly  balances  in  the  transactions 
aforesaid,  the  drawing  money  out  and  paying  it  in ; 
in  a  word,  the  balance  of  debt  due  from  William  Mar- 
tin to  the  bank ;  and  how  are  they  further  described  ? 
As  ^^  to  be  due  hereon  in  principal  and  interest."  This 
plainly  means,  due  on  this  bond,  by  reason  of  the 
claims  arising  to  the  bank  for  money  advanced  on 
William  Martin's  cash  credit,  so  that  the  obligation  is 
to  pay  the  debt  and  balance  arising  and  due.  If  there 
is  no  debt,  no  claim,  there  is  no  obligation.  The 
statute  has  taken  away  the  debt,  and  the  obligation 
vanishes  with  it.  It  is  quite  impossible  to  avoid 
regarding  what  it  is  that  constitutes  the  obligation  in 
the  instrument,  and  what  is  the  main  purpose  of  it  ?  It 
is  that  the  obligors  are  bound  to  pay  any  debt  incur- 
red by  William  Martin  to  the  bank  on  his  cash  credit 
Now  if  there  could  be  no  debt,  there  must  be  an  end 
of  the  obligation  to  pay. 

Nothing  can  be  more  plain  than  that  if  such  deci- 
sions as  the  present  could  be  supported,  the  13  sect, 
of  the  statute  becomes  at  once  a  dead  letter,  as  far  as 
the  nullity  goes;  for  parties  would  only  have  to  frame 
their  securities  like  this  bond,  and  then  the  unstamped 
cheques  would  constitute  a  balance  available  to  the 
one  party  and  payable  by  the  other ;  for  then  it  would 
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always  be  contended,  and  with  success,  that  the  party  \s$5. 
was  not  suing  for  money  paid  by  unstamped  drafts;  g^^^ 
that  would  be  admitted  to  be  impossible  by  virtue  of  ^^^  "^**®** 
the  13th  section;  but  he  would  be  represented  as  Blaiiu 
suing  on  the  balance  declared  by  the  account,  and 
the  parties  would  thus  be  concluded,  and  the  Court 
precluded  from  going  into  the  fraudulent  and  illegal 
dealing  which  had  rendered  the  whole  transaction 
void,  by  prohibiting  any  claim  or  debt  from  arising 
out  of  it.  All  drafts,  whether  within  ten  or  beyond  a 
hundred  miles,  whether  payable  to  bearer  or  not, 
whether  on  demand,  at  sight,  or  at  six  or  eighteen 
months'  date,  would  become  valid,  because  a  single 
bond  executed  would  make  the  party  drawing  and 
receiving  liable;  without  even  paying  for  a  bond 
stamp;  a  written  memorandum  agreeing  to  pay  and 
with  an  agreement  stamp,  and  that  only  affixed  to  it 
when  it  was  to  be  put  in  suit,  would  suffice  to  legalize 
the  whole  transaction.  As  far  as  efficiency  in  law  and 
equity  is  concerned,  the  statutory  protection  to  the 
revenue  of  the  nullity  declared  would  be  gone,  and 
the  penalty  alone  would  remain.  A  recent  case  in  the 
Court  of  Exchequer,  Owen  v.  Denton  (q\  was  relied 
on  in  the  argument  for  the  Respondent.  But  it  is  in 
no  respect  repugnant  to  the  opinion  which  I  have  been 
giving.  There  a  settling  of  accounts  had  taken  place 
upon  a  selling  of  malt  by  an  illegal  measure.  The 
Court  admitted  explicitly  that  such  a  sale  could  not 
either  be  enforced  by  action,  or  set  off  in  defence 
against  a  claim,  but  they  held  that  the  settlement  was 
equivalent  to  payment,  and  could  not  thus  be  set  off. 
It  is  quite  unnecessary  to  say  whether  this  was  or  not 
a  correct  view  of  the  law,  and  whether  it  let  in  or  not 
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1 835.       a  plain  evasion  of  the  revenue ;  at  all  events  it  does  in . 
no  way  conflict  with  the  grounds  of  the  present  case, 
which  stands  wholly  separate  and  apart. 

I  am,  therefore,  of  opinion,  and  would  move  your 
Lordships,  that  the  decree  appealed  from  must  be 
reversed,  and  that  the  case  must  be  remitted  with  a 
declaration  to  this  effect,  ^^  That  no  obligation  arises 
upon  the  bond  dated  28th  September  1825,  to  pay 
any  balance  alleged  to  be  due  to  the  bank  on  W. 
Martin's  drafts,  so  far  as  such  drafts  were  drawn  and 
issued  beyond  the  statutory  distance,  or  wrong  dated  in 
point  of  time  or  place,  and  were  known  by  the  agent 
of  the  bank  to  be  drawn  beyond  such  distance,  or  to 
be  wrong  dated  in  point  of  place,  or  to  be  wron^  dated 
in  point  of  time;  and  so  &r  the  Court  of  Session 
is  directed  to  suspend  the  charge,  and  to  find  expenses 
due  according  to  the  result  of  the  inquiry  touching 
the  manner  in  which  the  balance  is  constituted ;  and 
with  this  finding  and  direction,  it  is  ordered  that  the 
cause  be  remitted  back  to  the  said  Court  to  do  therein 
as  shall  be  just  and  consistent  with  this  judgment.** 

The  interlocutors  were  accordingly  reversed  so  far 
as  they  were  complained  of,  and  the  cause  was  re- 
mitted to  the  Court  of  Session,  with  a  declaration  in 
the  above  terms. 
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APPEAL  1835. 

FROM   THE   COURT   OP   SESSION.  Jdy^O&V. 

Sir  William  Baillib,  Bart.,  and  Others,  Appellants. 
The  Edinburgh  Oil  Gas  Light  Company,  Respondents. 

By  Act  of  Parliament,  authorising  a  joint-stock  company  to     j^^  stock 
raise  80,000  /.  in  shares  of  25  L  each,  the  directors  were      Company, 
empowered  to  make  such  calls  for  money  on  the  sub-  QmtMtctumi^ 
scribers  to  the  undertaking  as  they  should  from  time  to         Act. 
time  find  necessary  for  the  purpose  of  carrying  on  the   ^^^JJowf-^ 
same,  but  no  such  call  should  exceed  102.  per  cent.,  and   Error  m  Lam. 
one  month  at  least  should  intervene  between  the  calls,  C<mc&ttn«iief«. 
The  directors  brought  an  action  against  one  of  the  sub- 
scribers for  the  amount  of  two  calls  made  on  his  shares, 
on  the  same  day,  and  that  subscriber  brought  a  counter 
action  against  the  directors  for  the  value  of  his  shares  as 
at  a  certain  period,  on  the  ground  that  they  had,  without 
his  consent,  engaged  in  speculations  foreign  to  the  com- 
pany's undertaking,  and  at  last  abandoned  that  under- 
taking and   united   themselves  with  another   company. 
Both  actions  were  referred  to  an  arbitrator  under  an  order  of 
Court;  and  he  found,^r£^  that  the  directors  were  entitled  to 
decree  for  the  amount  of  the  tvoo  calls,  with  interest ;  secondly, 
that  the  subscriber  was  entitled  to  decree  for  a  certain  sum  as 
the  ascertained  price  of  his  shares,  which  sum,  under  deduc- 
tion of  what  was  awarded  for  the  calls,  he  was  entitled  to 
recover  from  the  company  on  surrendering  or  transferring 
his  shares  to  them,  or  to  any  person  they  might  direct ; 
and  he  further  found  that  the  directors  were  entitled  to 
reservation  of  any  claim  they  might  have  against  the 
subscriber  for  calls  made  subsequent  to  their  action,  and 
that   the   subscriber  was  entitled  to  reservation  of  his 
defences  against  such  claims. 

U£LD  by  the  House  of  Lords  that  the  award  was  bad,  inas- 
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much  as  the  first  finding  for  the  amount  of  two  calls  made 
in  one  day  was  contrary  to  the  Act  of  Incorporation,  which 
required  the  distance  of  a  month  at  least  between  two  calls, 
and  the  second  finding  was  not  final  and  conclusive,  but 
held  the  subscriber  entitled  to  recover  the  sum  awarded  to 
him  upon  condition  only  of  transferring  his  shares. 
Semblet  the  third  finding,  reserving  subsequent  claims  of 
one  party  and  defences  of  the  other  thereto,  was  not  bad 
(though  unnecessary),  inasmuch  as  a  reference  of  **  all 
questions  between  the  parties,"  by  the  practice  in  Scot- 
land, is  confined  to  the  questions  in  the  particular  actions 
referred. 


J/HERE  are  here  two  appeals  at  the  instance  of  the 
same  Appellants  and  Respondents  (a).  The  inter- 
locutors complained  of  were  pronounced  partly  in  an 
action  raised  by  the  Respondents  against  Mr.  Clyne, 
solicitor  in  the  supreme  Courts  in  Scotland,  for 
payment  of  the  sum  of  260/.  with  interest,  being  the 
amount  of  two  instalments  alleged  to  be  payable  on 
fifty-two  shares  of  the  capital  stock  of  "  The  Edin- 
burgh Oil  Gas  light  Company,"  held  by  him.  That 
company  was  incorporated  in  the  year  1824,  by  an 
Act  5  Geo.  4,  c.  76,  intituled  "  An  Act  for  the  better 
lighting  the  City  and  Suburbs  of  Edinburgh  with 
Oil  Gas ;"  by  the  12th  section  of  which,  the  company 
was  authorised  to  raise  80,000/.  in  3,200  shares  of 
26/.  each  share.  By  the  62d  section  it  was  enacted, 
"  That  the  committee  of  management  shall  have  full 
power  and  authority,  from  time  to  time,  at  any  of 
their  meetings  aforesaid,  to  make  such  call  or  calls 
for  money  from  the  several  subscribers  to  and  pro- 
prietors of  the  said  undertaking,  in  order  to  defray 
the  expenses  of  or  of  carrying  on  the  same^  as  they 
shall  from  time  to  time  find  wanting  and  necessary  for 

(a)  See  the  report,  lo  Shaw,  D.  &  B.  723. 
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these  purposes,  until  the  suras  subscribed  are  fiilly 
paid ;  but  no  such  call  shall  exceed  the  sum  of  10 1,  per 
centum,  for  or  in  respect  of  every  share  in  the  said 
undertaking,  and  so  that  no  such  calls  be  made  but  at 
the  distance  of  one  calendar  month  at  least  from  each 
other,  and  so  that  fourteen  days'  previous  notice  at 
least  shall  be  given  of  every  such  call,  &c."  And  it 
was  provided  by  the  71st  section,  "  That  nothing  in 
this  Act  shall  extend  or  be  construed  to  extend  to 
authorise,  nor  shall  it  be  lawful  for  the  said  company 
to  manufacture  or  produce  gas  or  inflammable  air,  or 
the  products  obtained  in  the  process  of  making  gas  or 
inflammable  air,  from  pit  coal,  cannel  coal,  or  coal  of 
any  other  species." 

On  the  12th  of  December  1825,  the  committee  of 
management  made  two  calls  on  the  proprietors,  each 
being  for  2  /.  105.  per  share,  payable  respectively  on 
the  loth  January  and  13th  February  1826.  These 
were  the  fifth  and  sixth  calls,  and  the  sums  thus 
demanded  on  Mr.  Clyne  by  these  two  calls,  in  respect 
of  his  shares,  amounted  to  260/.  On  his  refusing  to 
pay  that  sum  the  directors  of  the  company  brought 
an  action  against  him  in  January  1827.  Defences 
were  given  in  for  Mr.  Clyne,  in  the  month  of 
November  of  the  same  year,  to  this  effect : — That  the 
calls  in  question  were  not  made  for  the  necessary  pur- 
poses authorised  by  the  Act  of  incorporation ;  that 
had  the  managers  of  the  company  confined  their 
operations  to  what  was  authorised  by  that  Act,  no 
call  would  have  been  necessary  after  June  1826,  as 
was  stated  at  the  annual  meeting  then  held;  and 
that  if  speculations  had  been  gone  into,  and  measures 
adopted  which  were  not  authorised  by  the  Act,  the 
expense  of  all  such  proceedings  should  be  defrayed 
by  those  with  whom  they  originated,  but  could  not 
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1835.      be  charged  against  such  members  of  the  company  as 

,^    '     did  not  concur  in  them.     It  was  in  conclusicm  averred, 

and  others     that  the  calls  uow  made  had  been  occasioned  solely  fay 

EoiiiBumoB  objects  and  pursuits  not  authorised  by  the  Act,  and 

o^L  Gas     which  had  no  concern  with  the  original  ofa^yect  9sad 

ConrAVT.    proper  business  of  the  company. 

Wliile  this  acticm  was  depending  the  company 
resolved  to  abandon  the  manufacture  of  oil  gas,  and 
an  offer  having  been  made  by  the  Edinburgh  Coal 
Gas  Company  for  purchasing  their  works  and  pipes, 
an  agreement  was  entered  into  in  March  1828, 
whereby  the  whole  property  belonging  to  the  Oil  Gas 
Company,  except  the  sums  due  for  calls  on  the  pro- 
prietors and  accounts  due  by  customers,  was  sold  to 
the  Coal  Gas  Company  for  1,000  shares  of  the  latter 
company's  stock,  to  be  distributed  among  the  pro- 
prietors of  the  Oil  Gas  Company,  in  proportion  to 
the  shares  of  the  stock  of  that  company,  held  by  them 
respectively  at  the  time  of  the  agreement. 

Subsequently  to  these  transactions,  Mr.  Clyne  raised 
a  counter  action  for  damages  against  the  Respondents, 
alleging  that  by  various  proceedings  taken  by  them 
as  directors  of  the  company,  and  which  he  particu- 
larly stated  in  his  summons,  they  had  violated  the 
said  Act  of  Parliament,  and  also  the  original  condi- 
tions upon  which  he  became  a  shareholder  of  the 
company's   stock;   and  that  having   so   acted,    and 
having  sold  the  property  of  the  company  without  his 
consent,  they  were  bound  to  repay  unto  him  all  that 
he  had  paid  for  his  shares  in  deposits,  premiums,  and 
calls  or  instalments  (of  which  he  had  paid  four)  with 
interest.     The  summons  concluded  for  payment  of 
1,183/.  10s.  6Jrf. 

To  this  action  the  Respondents  gave  in  defences  to 
this  effect : — That  Mr.  Clyne  was  barred  by  acqui- 
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escence  from  questioning  the  proceedings,  on  which 
he  libelled,  as  grounds  of  action  against  them :  That 
under  the  circumstances  in  which  the  affairs  of  the 
company  were  placed  at  the  time  of  their  agreement 
with  the  Coal  Gas  Company,  they  were  legally 
entitled  to  dissolve  the  Oil  Gas  Company,  to  dispose 
of  their  property,  and  to  divide  the  proceeds  rateably 
among  the  proprietors;  and  these  measures  having 
been  effected  in  the  way  most  beneficial  for  the  share- 
holders at  large,  it  afforded  no  relevant  ground  of 
action  against  the  Respondents,  that  they  were  not 
consented  to  by  an  individual  proprietor  of  stock: 
and  that  Mr.  Clyne  sustained  no  loss  from  the  pro- 
ceedings in  question,  but,  on  the  contrary,  had 
been  greatly  benefited  thereby,  and  therefore  his 
claim  of  repetition  and  damages  was  altogether  un- 
founded. 

This  action  was  ordered  by  the  Lord  Ordinary  to 
be  remitted  to  the  former  action,  but  not  conjoined 
with  it ;  and  some  of  the  interlocutors  complained  of 
in  the  appeals  were  pronounced  in  them  on  the  30th 
of  November  1830,  and  the  24th  of  May  and  1st  of 
June  1831.  In  pursuance  of  his  Lordship's  inter- 
locutor of  the  last  date,  the  following  issues  were 
proposed  to  be  tried  by  a  jury. — Issue  in  the  cause  in 
which  the  Edinburgh  Oil  Gaslight  Company  are 
Pursuers ;  and  David  Clyne,  solicitor  in  the  Supreme 
Courts,  is  Defender. — "  It  being  admitted  that  by  an 
Act  of  Parliament,  6  Geo.  4,  c.  76,  a  company  was 
established  in  Edinburgh,  under  the  name  of  the 
Edinburgh  Oil  Gaslight  Company,  for  the  purpose  of 
manufacturing  gas  from  oil  and  other  substances : 

"  It  being  also  admitted  that  the  defender  was  pro- 
prietor of  fifty-two  shares  of  the  stock  of  the  said 
company,  during  the  months  of  January  and  February 
1826  ;— 
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1835.  ''Whether  the  defender  is  indebted  and   resting- 

BaTllie     o^^g  to  the  pursuers  in  the  sum  of  130/.  sterling,  or 

and  others    any  part  thereof,  with  interest  thereon  from  the  10th 

Edijibi'eoii  day  of  January  1826,  and  the  sum  of  130/.  sterling, 

Oth  Gas     Qf  j^ny  part  thereof,  with  interest  thereon  from  the 

CoMPAKT.    13th  day  of  February  1826,   as  the  instalments  or 

instalment  on  the  shares  of  the  said  company,  held  by 

the  defender  as  aforesaid  ?  " 

The  issue  in  Mr.  Clyne's  action,  after  admitting  in 
like  manner  the  formation  of  the  company  under  the 
said  Act,  and  stating  that  Mr.  Clyne  was  an  original 
partner  of  the  company,  and  as  such  held  twelve 
shares  of  the  stock,  on  which  he  paid  instalments,  and 
that,  between  the  17  th  of  January  and  the  21st  of 
April  1824,  he  purchased  forty  additional  shares  of 
the  stock,  on  which  he  paid  certain  instalments  and 
premiums,  concluded  thus : — 

"Whether,  between  the  19th  day  of  January  1824, 
and  the  15th  day  of  May  1828,  the  defenders  wrong- 
fully violated  the  provisions  of  the  aforesaid  statute, 
and  thereby  became  indebted  to  and  are  resting-owing 
to  the  pursuer  in  the  sum  of  1,183/.  105.  6  i  d.,  or  any 
part  thereof,  with  interest  thereon,  as  the  value  of  the 
shares  of  stock  held  by  the  pursuer,  as  aforesaid  ?  or, 
whether  the  pursuer  homologated  or  acquiesced  in  all 
or  any  of  the  said  actings  of  the  defenders  ?" 

When  these  issues  came  on  for  trial,  on  the  1 9th  of 
December  1831,  the  counsel  for  the  parties,  on  the 
suggestion  of  the  presiding  judge,  agreed  to  refer 
both  causes,  and  subscribed  accordingly  a  minute  of 
reference  in  these  terms : — "  The  parties  agree  to  refer 
the  two  actions  to  Mr.  John  Boyd  Greenshields,  with 
full  powers  to  determine  all  questions  between  the  par- 
ties, and  to  determine  the  question  of  expenses,  and 
they  request  the  Court  to  interpone  their  authority 
to  this  minute  of  judicial  reference."     "  Failing  Mr, 
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Greenshields,  the  parties  agree  to  refer  to  any  referee 
to  be  named  by  the  Lord  President." 

Mr.  Clyne,  in  the  course  of  the  same  day,  protested 
against  the  reference,  alleging  that  he  was  not  aware 
of  the  terms  of  it,  and  was  taken  by  surprise.  And 
he  gave  notice  of  motion,  and  moved  the  Court 
accordingly  to  discharge  the  reference,  stating,  as  an 
additional  reason,  that  Mr.  Greenshields  declined  to 
accept  it,  which  was  the  fact.  But  the  Lord  Presi- 
dent, and  the  Lords  of  the  First  Division,  before 
whom  the  motion  was  heard,  by  two  interlocutors, 
dated  respectively  the  19th  and  22d  of  December 
1831,  admitted  the  reference,  and,  by  virtue  of  the 
power  given  in  the  said  minute  to  the  Lord  Presi- 
dent, named  Mr.  Duncan  M'Niell,  advocate,  judicial 
referee,  in  place  of  Mr.  Greenshields. 

Mr.  M'Niell  accepted  the  reference,  and  after  seve- 
ral meetings,  at  which  he  was  attended  by  Mr.  Clyne 
and  the  agent  of  the  Respondents,  he  delivered  his 
award  on  the  25th  of  May  1832,  thus: — ''Prima,  I 
find  that,  in  the  action  at  the  instance  of  the  Edin- 
burgh Oil  Gaslight  Company  against  Mr.  Clyne,  the 
pursuers  are  entitled  to  decreet  for  130/.  sterling, 
with  legal  interest  thereof,  from  the  1 0th  of  January 
1826,  and  for  the  further  sum  of  130  /.  sterling,  with 
the  legal  interest  thereof,  from  the  1 3th  of  February 
1826,  being  the  two  calls  or  instalments  concluded 
for  in  the  summons,  at  the  instance  of  the  said  com- 
pany, against  Mr.  Clyne,  and  amounting,  the  said  two 
calls  or  instalments,  with  interest,  to  289/.  16s.  lOfrf. 
at  Whitsunday  1828.  Secundo,  I  find  that,  in  the 
action  at  the  instance  of  Mr.  Clyne  against  the  Edin- 
burgh Oil  Gaslight  Company,  he  is  entitled  to  decree 
for  780  /.  sterling,  with  the  legal  interest  thereof  from 
the  term  of  Whitsunday  1828 ;  but  that  the  said  com- 
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pany  is  entitled  to  deduct  therefrom  the  aforesaid 
sum  of  289  /.  16  s.  10  |  d.j  found  due  to  them  as  at 
Whitsunday  1828,  leaving  a  balance  due  by  the 
said  company  to  Mr.  Clyne,  at  Whitsimday  1828>  of 
490 1.  Ss.  lid.,  which  sum,  with  the  legal  interest 
thereof  from  Whitsunday  1828  till  paid,  Mr.  Clyne 
is  entitled  to  recover  from  the  said  company,  upon  his 
surrendering  the  52  shares  of  the  Edinburgh  Oil  Gas* 
light  Company  stock  held  by  him,  or  transferring 
the  same  in  favour  of  the  said  company,  or  of  any 
person  or  persons  they  may  direct,  for  their  behoof. 
Tertioy  I  find  that  the  Edinburgh  Oil  Gaslight  Com- 
pany are  entitled  to  reservation  of  any  claim  they  may 
have  against  Mr.  Clyne  for  any  calls  or  instalments 
subsequent  to  13th  of  February  1826,  paid  by  other 
partners  of  the  company,  Jbut  not  paid  by  Mr.  Clyne, 
and  that  Mr.  Clyne  is  entitled  to  have  his  defences 
against  any  such  claim  reserved,  and  that  the  said 
company  are  not  entitled  to  withhold  or  delay  pay- 
ment,  in  the  meantime,  of  the  said  balance  of 
490  /.  3  5. 1  i  d.,  and  interest,  or  any  part  thereof,  on 
account  of  any  such  alleged  claim  for  subsequent  in. 
stalments.  Quarto,  I  find  that  neither  party  is  entitled 
to  expenses  against  the  other  party,  but  that  bolii 
parties  are  conjunctly  and  severally  liable  to  the  clerl 
to  the  reference  for  his  expenses  and  trouble." 

Mr.  Clyne  again  disclaimed  the  reference,  and  took 
several  objections  to  the  award,  in  a  letter  written  to 
the  arbitrator,  a  copy  of  which  he  sent  to  the  agent 
for  the  Respondents.  He  also  moved  the  Court  to 
sustain  his  objections,  and  set  the  award  aside.  The 
Respondents,  at  the  same  time,  moved  to  ccAifirm  ib 
And  the  Court,  by  two  interloctitorsy  dated  resfC^ 
tively  the  21st  and  28th  of  June  1832,  ordeied  the 
award  to  be  printed,  and  also  the  issues  in  the  cause ; 
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and  printed  copies  to  be  put  into  the  boxes  of  the       1 835. 
Lords  of  the  First  Division ;  and,  after  hearing  counsel     ^^^J^^^^ 
on  the  said  motions,  approved  of  the  award,  and  inter-    and  others 
poned  the  authority  of  the  Court  thereto,  and  decerned  edikburoh 
against  the  parties  for  implement  thereof  to   each     ^lioht* 
other.  CoMPAHY. 

Mr.  Clyne  died  in  Novanber  1833,  leaving  a  trust 
disposition,  in  which  the  Appellants  were  appointed 
trustees  and  executors,  who,  being  accordingly  sisted 
in  his  place  in  the  actions,  appealed  from  the  above 
recited  interlocutors  of  the  Lord  Ordinary,  dated  30th 
November  1830,  24th  May  and  1st  June  1831,  the 
interlocutor  of  the  Lord  President,  dated  19  th  De- 
cember 1831,  the  foresaid  interlocutor  of  the  Lord 
President,  and  of  the  Lords  of  the  First  Division  of  the 
Court,  dated  22d  December  1831,  and  the  interlocu- 
tors of  the  Lords  of  the  First  Division  of  the  Court, 
dated  the  21st  and  the  28th  June  1832,  as  erroneous 
and  contrary  to  law  and  equity. 

The  Appellants'  counsel  had  just  opened  their  case 
at  the  bar  of  the  House,  the  14th  of  May  1835,  when, 
on  the  suggestion  of  the  Lords  then  present,  the  appeals 
were  withdrawn,  upon  terms  consented  to  by  the 
coimsel  of  the  parties,  and  embodied  in  an  order  of 
the  House ;  that  order  was  afterwards  rescinded  upon 
petition  of  the  Appellants'  agents,  stating,  that  he 
had  not  considered  the  import  of  the  terms  of  com- 
promise when  the  counsel  consented  to  it,  and  the 
appeals  were  reheard  on  the  6th  of  July  following. 

The  Attorney" General  and  Mr.  Tinney  for  the 
Appellants: — It  is  evident,  from  the  summons  and 
defences,  that  the  questions  raised  in  both  the  actions 
were  questions  of  law,  and  not  such  as  could  compe- 
tently form  the  subject  of  a  jury  trial.     That  was  the 
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opinion  of  the  Respondents  themselves,  as  appeared 
from  their  application  to  the  Lord  Ordinary  to  remit 
the  actions  to  his  ordinary  roll ;  and  the  judge  wiio 
presided,  expressed  his  opinion  after  the  cases  had  been 
opened,  that  they  were  not  fit  for  a  jury  trial.  The 
interlocutors,  therefore,  remitting  the  actions  to  a  juiy 
were  clearly  wrong. 

Mr.  Clyne  had  the  same  objection  to  the  judicial 
reference  that  he  had  to  the  trial  by  a  jury  ;  but  hav- 
ing brought  his  witnesses  and  prepared  his  cases  at 
great  expense,  he  preferred  on  the  day  of  trial  to  have 
the  issues  at  once  disposed  of,  because  he  knew  that 
he  could  afterwards  discuss  the  law  before  the  Court 
He  protested  against  the  reference  as  soon  as  he 
understood  the  true  nature  of  the  minute  signed  by 
his  counsel,  and,  on  the  first  opportunity,  he  moved 
the  Court  to  rescind  it.  In  principle,  every  reference 
of  a  judicial  nature  between  litigants,  being  a  volun- 
tary contract  to  depart  from  the  ordinary  course  of 
procedure,  may  be  disclaimed  and  abandoned  so  long 
as  the  rights  of  the  parties  remain  entire.  Thus,  where 
a  judicial  reference  had  been  made  to  the  oath  of  a 
party,  which  is  one  of  the  most  solemn  agreements  of 
this  description,  it  has  been  held  that  it  may  be 
departed  from:  Chalmers  v.  Jackson  (Jb),  Sennie  v. 
Mack  (c).  Mr.  Clyne's  conduct  throughout  showed 
that  he  *  did  not  acquiesce  in  the  reference ;  he  was 
obliged  to  attend  the  referee  by  orders  of  the  Court 
served  on  him,  and  he  did  attend  from  respect  to  the 
Court  and  to  the  referee,  whom,  notwithstanding,  he 
considered  as  a  commissioner  merely  to  collect  the 
facts  and  report,  subject  to  the  review  of  the  Court. 
The  whole  proceedings,  therefore,  in  remitting  first  to 

(Ji)  18  February  1813,  Fac.  Coll. 
(c)  10  Shaw,  D.  &  B.  255. 
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the  jury  court,  then  to  a  referee,  in  opposition  to 
Mr.  Clyne's  protest,  was  irregular,  and  was  an  attempt 
to  force  him  into  a  compulsory  reference,  and  thereby 
defeat  his  just  claims,  and  render  nugatory  the  law, 
which  ruled  the  questions  in  dispute  between  the 
parties.  The  only  question  brought  before  the  Court 
in  both  actions,  was  a  question  of  law,  proper  to  be 
disposed  of  by  the  Court. 

The  merits  of  the  original  action,  as  appearing  on 
the  record,  did  not  form  the  ground  of  the  last  inter- 
locutor of  the  Court  below,  any  decision  on  the  merits 
having  been  held  to  be  superseded  by  the  reference  and 
award,  to  which  the  authority  of  the  Court  was  with- 
out investigation  interponed  ;  but  the  award  as  well 
as  the  reference  was  void,  and  did  not  form  a  com- 
petent ground  of  decision ;  and  the  findings  contained 
in  it  are  as  illegal  as  they  are  unjust,  inasmuch  as  the 
two  calls  which  the  arbitrator  sustained,  being  made 
on  the  same  day,  are  contrary  to  the  62d  section  of  the 
Act  5  Geo.  4,  c.  76,  which  requires  a  month  at  least 
to  intervene  between  two  calls.  The  arbitrator,  by 
his  first  finding,  awarding  their  whole  demand  to  the 
Respondents,  and  repelling  the  defences  of  Mr.  Clyne, 
found  by  implication  that  the  Respondents  were 
entitled  to  dissolve  the  company  without  the  authority 
of  Parliament,  by  virtue  of  which  it  existed;  to  alienate 
its  property,  and  Mr.  Clyne's  interest  in  it,  and  at 
the  same  time  to  bring  actions,  as  a  supposed  existing 
company,  for  calls,  said  to  be  authorised  by  the 
statute,  although  the  calls  were  not  made  in  terms  of 
the  statute,  and  the  expenses  which  the  calls  were 
meant  to  cover  were  shown  to  have  been  incurred  by 
undertakings  and  proceedings  not  warranted  by  the 
statute.  This  finding,  which  was  contrary  to  the 
evidence,  and  unsupported  by  legal  principle,  affbrdi 
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1 895.      ^  striking  contrast  to  the  second  and  third  findings, 
^""^^ — '     by  which  the  claim  made  by  Mr.  Clyne  in  his  action 
and  others    against  the  company  was  disposed  of.   Mr.  Clyne  in  his 
Edivburoh  summons  concluded  for  payment  of  1,183/.  10*.  SJi, 
Oil  Gas     money  paid   by  him  on  the  &ith   of  the   original 
CoMPAVY.   articles  of  association  and  of  the  statate,  the  daim 
being  made  on  the  ground  that  the  company  was 
bound  to  refund  to  him  the  loss  he  sustained  by  their 
abandoning  the  original,  and  amalgamating  with  a 
new  and  different  company.     But  the  referee,  in 
place  of  awarding  the  sums  disbursed  by  Mr.  Clyne, 
reduced  his  claim  to  780  Ly  and,  by  deducting  the 
amount  of  the  calls  pursued  for  by  the  company, 
reduced  it  still  further  to  490  /.  9  s.  id.     Instead  of 
giving  an  immediate  decree  for  that  simi,  a  condition 
was  introduced  into  the  award,  for  which  neither  the 
summons  nor  the  record  gave  any  warrant,  viz.  that 
Mr.  Clyne  should  be  entitled  to  recover  this  reduced 
sum,   only   *^upon  his  surrendering  the    52    shares 
held  by  him,  or  transferring  the  same  in   favour  of 
the  company.'*     This  was  a  conditional  finding,  and 
Mr.  Clyne,  unless  he  complied  with  the  terms  of  it,  was 
denied  all  redress.     The  arbitrator  had  no  right  to 
go  out  of  the  reference,  and  introduce    conditions 
which   might  avoid  the  award.      The  Courts  have 
often  set  aside  awards  for  faults  of  that  sort.      Car- 
ruthers  v.  Hall  (d)  ;  Johnson  v.  Cheape  (e) ;  Erskine 
B.  4,  tit.  3,  s.  33;  Caldwell  on  Arbitrations,    104; 
Parker  on  Arbitrations,  203. 

The  third  finding  of  the  award  is  also  in  terms  and 
principle  altogether  unwarranted,  as  finding  the 
company  entitled  to  reservation  of  any  claim  they 
may  have  against  Mr.  Clyne  for  calls  and  instalments, 
subsequent  to  February  1826 ;  such  a  reservation  was 
((/)  9  Shaw  &  D.  66.  (e)  5  Dow,  255. 
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prejudicial  to  Mr.  Clyne,  as  implying  a  recognition 
of  what  is  reserved.  No  reservation  could  have  been 
asked,  had  the  actions  been  decided  by  the  Court,  or 
by  the  jury ;  and  the  only  object  of  the  reference  was, 
to  dispose  of  the  whole  matter  in  dispute  between  the 
parties  and  prevent  future  litigation.  The  award 
does  not  give  any  effect  to  the  conclusions  of  the 
action  at  Mr.  Clyne's  instance,  as  it  finds  only  that 
he  is  ^'  entitled  to  recover ''  a  certain  sum,  and  even 
that  title  to  recover j  by  another  action  of  course,  is 
burdened  with  conditions  of  surrendering  his  shares, 
or  of  transferring  them  in  favour  of  the  company,  or 
of  antf  persons  they  may  direct,  and  of  a  reservation 
of  any  claim  the  Respondents  may  have  for  any  calls 
subsequent  to  those  embraced  in  the  action.  The 
award  on  the  whole  is  partial  and  unjust,  is  not  final, 
and  above  all  is  contrary  to  law,  and  ought  therefore 
to  be  set  aside.  Corneforth  v.  Geer  (/) ;  Caldwell  on 
Arbitrations,  63. 
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Dr.  Lushington  and  Mr.  Bruce  for  the  Respondents : 
— Mr.  Clyne  was  liable  under  the  statute,  and  ex 
contractu  as  a  partner  of  the  company,  to  pay  the 
instalments  concluded  for,  and  the  Appellants  as  his 
representatives  are  bound  to  fulfil  his  engagements. 
It  is  vain  for  them  to  object  that  Mr.  Clyne  was  not 
a  party  to  the  order  of  reference,  when  they  cannot 
deny  that  the  minute  of  reference  was  signed  by  his 
counsel,  in  his  presence,  and  it  appears  by  the  terms 
of  it  that  the  cases  were  referred  to  a  "judicial  referee,'* 
and  not  to  a  commissioner.  If  the  submission  had 
been  by  deed,  expressed  in  the  terms  of  this  minute, 
could  Mr.  Clyne  at  his    pleasure  depart  from  its 

(/)  a  Vern.  705. 
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18S5*       binding  force,  and  convert  the  referee  into  a  com- 

'   ^^^j^     missioner  to  report  on  facts  ? 

•imI  others        The  wholc  proceedings  in  the  case  show,  that  tbe 
EoiiiBURoa  parties  were  well  aware  that  the   matters  at  isBiie 

^L^o^T*     between  them  were  submitted  to  the  final  decision  of 

CoMPAST.  the  referee,  and  on  that  footing  all  the  pleadings  oa 
the  part  of  Mr.  Clyne,  whether  by  himself  or  his 
counsel,  were  conducted. 

Another  objection  of  the  Appellants  is,  that  the 
award  is  not  conclusive  in  the  second  and  thiid 
findings.  To  that  objection,  there  are  snfficicBt 
answers :  in  the  first  place,  the  action  at  the  instance 
of  the  Respondents,  concluded  for  payment  of  thoee 
instalments  only  which  had  fallen  due  prior  to 
February  1826 ;  for  those  which  have  become  payable 
subsequent  to  that  period,  no  action  has  yet  beet 
brought,  and  as  only  the  claims  included  in  the  mutual 
actions  then  pending  were  referred,  it  was  incom- 
petent for  the  arbitrator  to  decide  any  question  not 
embraced  in  these  actions.  But  even  if  it  could  be 
shown  that  the  claim  for  subsequent  instalments  was 
included  in  the  judicial  minute,  and  therefore  that 
the  award  was  not  conclusive  as  it  did  not  dispose  of 
them,  that  circumstance  could  form  no  objection  to 
the  award,  which  is  valid  so  far  as  it  decided  points 
truly  embraced  by  the  reference :  M^Lellan  v.  M^Leod 
(g);  Erskine,  B.  4,  tit.  3,  s.  36.  But  the  chief 
objection  to  the  award  is,  that  it  was  ultra  vires,  in 
other  words,  that  the  referee  exceeded  his  powers  in 
ordering  Mr.  Clyne  to  surrender  his  shares  even 
conditionally,  inasmuch  as  the  action  contained  no 
conclusion  to  that  eflfect.  In  referring  to  the  sum- 
mons in  Mr.  Clyne's  action,  your  Lordships  will  find 

(g)  4  Wils.  and  Shaw,  158. 
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it  to  be  grounded  in  the   Respondents*   liability  to       I8S5. 
refund  to  him  all  the  sums  paid  by  him  in  respect  of     ^^^^^^^ 
his  shares.     With  regard  to  the  agreement  with  the     and  others 
Coal  Gas  Company,  which  is  one  of  the  grounds  of   edinburgi! 
that  action,  the  Respondents,  on  behalf  of  the  com-     ^lioht* 
pany,  were  not  only  justified,  but  bound  to  suspend    Compamt. 
the  manufacture  of  oil  gas  when  they  discovered  that 
it  was  disadvantageous  and  unprofitable  to  the  share- 
holders.    They  were  also  justified  in  accepting  the 
offer  of  the  Coal  Gas  Company,  but  the  powers  of  the 
company  given  by  statute  were  not  disposed  of,  and 
lie  company  still  exists  as  the  Appellants  know,  for 
they  have  raised  an  action  against  the  Respondents  in 
their  corporate  capacity.     But  if  it  were  possible  to 
dispute  the  legal  right  of  the  company  in  the  circum- 
stances in  which  they  were  placed,  to  abandon  the 
undertaking  for  which  the  company  was  incorporated, 
and  to  dispose  of  their  property  in  the  manner  they 
did,  still  the  Appellants,  in  order  to  succeed  in  their 
claim  against  the  company,  must,  at  all  events,  prove 
that  they  have  suffered  damage  in  consequence  of  the 
proceedings  complained  of.     Was  not  that  a  proper 
jury  question,  depending  on  the  evidence  adduced  by 
the  parties  ?     The  Lord  Ordinary,  when  he  sent  the 
case   to  the  jury  court,    was  of    opinion  that  the 
question  was  proper  to  be  decided  by  a  jury,  and  it 
was  in  that  view  that  the  arbitrator  made  his  award 
on  Mr.  Clyne's  claim. 

Mr.  Clyne  having  acquiesced  in  the  proceedings 
of  the  Respondents,  on  which  he  libelled  as  grounds 
of  action  against  them,  his  representatives  are  barred 
from  challenging  these  proceedings ;  and  at  all  events, 
as  they  sustained  no  loss  from  the  proceedings  com- 
plained of,  they  are  not  entitled  to  claim  repetition 
to  any  greater  extent  than  the  fair  value  of  the  shares 

VOL.  III.  V  V 
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1S35.      of  stock  held  by  Mr.  Clyne,  at  the  date  of  the  Bgr» 

^    ""    '    meat  with  the  Coal  Gras  Company.     The  RespcMideiili 

and  otben    having  neither  infringed  the  provisions  of  the  statute 

Ediiib'vrgh  whereby  the  company  was  incorporated,  nor  deviated 

Oil  Gas    from  any  subsisting  contract,  are  not  liable  to  the 

CoMPAsr.  Appellants  beyond  that  value,  as  found  by  the  judidil 

referee. 

The  parties  having  entered  into  a  judicial  reference^ 
by  which  they  agreed  to  refer  the  two  actions  to  the 
decision  of  a  referee,  who  pronounced  the  award  to 
which  the  authority  of  the  Court  was  duly  affixed, 
the  Appellants  are  bound  to  put  in  force  that  awud 
A  judicial  reference  is  a  contract,  by  which  paitki 
^ree  to  submit  the  subject-matter  of  a  depending 
action  to  the  amicable  decision  of  an  arbitrator,  and 
oblige  themselves  to  acquiesce  in  his  decision.  The 
agreement  is  entered  into  under  the  authority  of  die 
Court,  on  a  joint  minute  presented  by  the  partiei, 
praying  their  Lordships  to  admit  the  reference,  asd 
to  interpone  their  authority  thereto.  On  considering 
this  minute,  the  Court  pronounces  an  interlocutor, 
remitting  the  case  to  the  referee  named,  whose  judg- 
ment is  final,  and  is  not  subject  to  review  in  any  Court, 
except  in  an  action  of  reduction  on  the  grounds  of 
corruption  or  fraud,  or  that  the  arbitrator  exceeded 
his  power :  Ersk.  B.  4,  tit.  3,  s.  35. 

The  arguments  for  the  Respondents  on  the  vaUdi^ 
of  the  award  are  noticed  in  the  judgment. 

When  the  arguments  at  the  bar  were  closed- 
Lord  Brougham  said,  1  have  no  doubt  upon  two 
points  raised  for  your  Lordships'  consideration  in  these 
appeals :  first,  with  respect  to  the  two  calls,  whether 
in  regard  to  the  amount  being  twenty  per  cent,  instead 
of  ten,  or  the  calls  being  two  at  the  same  time, 
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instead  of  two  at  the  distance  of  one  calendar  month 
at  least  between  them ;  that  point,  it  is  said,  was  not 
included  in  the  issue ;  and  if  it  be  said  that  the  issue 
did  not  leave  that  point  to  be  decided  by  a  jury,  I  do 
not  see  what  was  sent  to  be  tried,  except  that  very 
point.  Nevertheless,  I  think  if  it  be  something  less 
or  more  than  was  necessary,  it  is,  in  point  of  &ct,  the 
same  amount  that  was  left  to  the  jury  by  the  issue ; 
and  therefore  the  objection  seems,  in  another  stage 
of  the  proceedings,  in  substance  to  come  to  the  same 
thing;  namely,  that  the  Lord  Ordinary,  instead  of 
sending  an  issue  of  fact  and  of  law,  which  is  the 
objection,  should  send  no  issue  to  be  tried  at  all, 
when  facts  enough  were  admitted  to  raise  a  point  of 
law,  which,  I  think,  the  Court  ought  to  have  taken 
and  decided,  whether  these  calls  were  or  were  not 
contrary  to  the  fifty-second  section  of  the  Act  of  in- 
corporation of  the  company. 

The  other  point,  on  which  I  have  no  doubt  in 
certain  respects,  is,  that  the  award  is  not  final,  and 
that  it  does  not  direct  anjrthing  specific  or  positive  to 
be  done,  but  merely  that  upon  one  party  doing 
something,  something  is  also  to  be  done  by  the  other 
party;  if  Mr.  Clyne  chooses  to  give  up  his  shares,  and 
divest  himself  of  that  property,  the  company  shall 
pay  him  so  much.  It  is  in  vain  to  argue  that  this 
direction  was  the  same  as  a  direction  to  a  party  to  do 
so  and  so,  upon  another  party  producing  letters  of 
administration  ;  or  that  it  is  like  the  case  of  a  party 
who  is  directed  to  do  so  and  so  upon  a  discharge 
being  executed  to  him.  It  is  in  vain  to  say,  as  has 
been  ingeniously  put  in  the  argument  at  the  bar, 
that  it  is  the  same  as  directing  a  cautioner  to  do  so 
and  so  upon  the  assignment  to  him  of  the  principal 
obligor's  interest.    It  is  in  vayi  to  say  that  any  of  the 

u  u  2 


1835. 

Baillib 
Bodotheiv 

V. 

Edivbueob 

Oil  Gas 

Light 

CoMPAJir. 


e60  CASES  IN  THE  HOUSE  OF  LORDS 

1835.      three  cases  so  put  is  at  all  the  same  as,  or  at  all  like 
g][j^^     to  the  one  in  question  in  this  award.     There  was  no 
and  o^m    necessaiy  connexion  between  the  arrangement  which 
Emvbumh  the  arbitrator  was  in  the  coarse  of  directing,  and  Mr. 
^ijom^     Clyne's  divesting  himself  of  his  property  in  ceasiag 
OncPAVY.    to  be  a  shareholder.    The  award  did  not  direct  him 
to  give  up  the  shares;  it  only  said  if  he  chooses  to  get 
out  of  the  situation  of  shareholder,  he  can  divest  him- 
self of  the  joint-stock  property,  and  assign  over,  or 
give  up,  the  shares  to  die  company,  and  the  oompaoy 
shall  do  so  and  so.    That  is  a  perfectly  differart 
matter,  and  ought  to  be  made  the  subject  of  a  spedfie 
direction  binding  Mr.  Clyne  obligatorily,  not  bindiag 
the  company,  in  the  event  of  Mr.  Clyne  executing  die 
directions  of  this  award,  whatever  they  might  be. 

I  have  no  douot  whatever  upon  that  objection  to 
the  award,  but  there  are  two  other  matters  which  I 
wish  to  take  time  to  consider,  especially  as  raisings 
another  objection  of  a  more  specific  nature,  from 
which  it  appears  still  clearer  that  the  award  was  not 
final,  namely,  the  objection  which  applies  to  the  calk, 
that  the  reservation  is  bad.  Now  if  this  was  a 
general  submission  of  the  cause  and  all  matters  in 
difference,  or,  what  comes  to  the  same  thing,  a  sub- 
mission of  all  matters  in  the  cause,  with  a  power  to 
the  arbitrator  to  whom  that  reference  was  made  to 
dispose  of  all  questions  between  the  parties — if  that  be 
not  in  Scotland,  it  would  certainly  be  with  us,  a 
general  reference  of  all  matters  in  dispute  between 
the  parties,  as  well  out  of  the  cause  as  in  the  cause 
pending.  But  I  am  not  quite  clear  that  the  form  of 
the  direction,  perhaps  from  the  wording  of  it,  makes 
it  a  final  proceeding ;  for  it  is  reserving  all  questions 
touching  shares  and  calls,  which  calls  have  been 
made  during  the  intervals  between  the  actions  brought 
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and  the  date  of  the  reference.  But  it  is  said  that  is 
not  the  course,  and,  in  fact,  that  there  could  be  no 
such  reference  by  the  practice  in  Scotland.  I  shall 
inquire  as  to  that  practice ;  for  if  so,  this  other  con- 
sequence follows,  which  indeed  is  not  repudiated,  but 
expressly  stated  to  be  Scotch  law ;  that,  if  the  word 
"  other"  had  been  inserted  for  the  express  pui'pose  of 
showing  that  all  other  matters,  as  well  as  those 
pending  in  this  suit,  were  referred  to  arbitration,  the 
use  of  the  distinct  word,  "other,"  would  still  only 
amount  to  a  reference  of  the  subject-matters  in  dis- 
pute in  the  cause.  I  apprehend  the  word  "  other,"  by 
the  Scotch  language,  means  all  other  questions  than 
those  in  the  cause,  or  it  means  nothing.  I  should  be 
surprised  to  find  the  practice  to  be  otherwise,  as  it 
would  be  giving  a  technical  sense  in  opposition  to  the 
obvious  meaning  of  the  word  in  common  sense;  I 
shall  therefore  take  the  opportunity  of  satisfying  my- 
self upon  this,  which  is  a  point  of  importance  in 
practice. 

The  only  other  point  that  remains  to  be  considered 
is,  as  to  the  effect  of  the  arbitration,  whether  it  ex- 
tends to  these  other  suits  brought  for  subsequent 
calls ;  and  it  is  the  only  other  question  that  arises  (if 
I  should  be  of  opinion  against  the  Appellants  on  the 
former)  upon  the  construction  of  the  award,  and, 
consequently,  upon  the  import  and  eflfect  of  the  third 
finding  of  the  arbitrator,  I  mean  the  question  of  the 
reservation  of  claims  and  defences  as  to  subsequent 
calls.  There  is  upon  the  face  of  the  award  a  point  of 
law,  namely,  the  application  of  the  construction  of 
the  fifty-second  section.  If  I  come  to  an  opinion 
against  the  Appellants  on  those  views,  both  upon  the 
meaning  of  the  reference,  which  prevents  the  effect  of 
the  third  finding,  and  upon  the  passage  importing  a 
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18S5.      legal  question  out  of  the  summons  into  the  awaid, 

Bailub     ^^^  there  dealing  with  it  as  a  point  of  law  arisbg 

amiotbMB    upon  the  construction  of   the  fif^-secxmd    sediai, 

EojvBumoK  there  is  an  end  of  the  case ;  but  if  I  anoi  with  them 

^Iiobt'      upon  the  second  point,  and  against  them  on  the  &ni, 

CQUfAMY.    if  they  can  raise  the  question  about  the  sammoos, 

then  the  only  further  question  will  be — ^I  being  of 

opinion  the  second  call  is  bad  at  all  eveaitfl* — ^wh^her 

or  not  the  first  call  is  good.    That  raises  the  questioD 

which  has  been  argued.    It  is  not  said  the  compaay 

may  not  have  two  calls  on  the  same  day,  bat  thtt 

they  are  not  allowed  to  have  more  than  ten  per  cent  ; 

that  raises  this  question,  whether  if  a  call  of  tea  per 

cent,  has  been  paid  on  the  10th  of  January,  and 

another  upon  the  16th  of  February,  it  is  not  an 

evasion  of  the  clause  for  raising  money,  in  which  the 

company  was  tied  down  closely  ? 


Juij  17.  Lord  Brougham. — My  Lords,  in  this  case  I  stated, 

at  considerable  length,  when  the  arguments  had 
closed,  the  views  which  I  took  of  the  two  most  mate- 
rial parts  of  it,  and  I  stated  the  reasons  why  it 
appeared  to  me  to  be  impossible  to  agree  entirely  with 
the  judgment  which  had  been  pronounced  below  upon 
the  former  part  of  the  case,  affirming  in  all  respects 
the  award  of  the  arbitrator.  It  appeared  to  me  that 
the  award  was  not  final,  in  respect  of  the  second  find- 
ing, which  did  not  give  a  positive  direction  to  Mr. 
Clyne  to  surrender  his  shares,  but  only  a  conditional 
order,  which  imported  that  if  he  thought  fit  he  might 
surrender  them,  upon  receiving  from  the  company 
the  compensation  stated  But  a  question  also  arose, 
whether  the  third  finding  was  not  equally  defective  in 
point  of  conclusiveness,  as  it  reserved  to  one  of  the 
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parties  all  right  of  action  with  respect  to  the  other 
calls,  which  had  not  become  due  at  the  time  the 
submission  to  arbitration  was  entered   into.      This 
question  depended  upon  whether  or  not  we  construed 
the  words  of  the  reference,  as  importing  a  submission 
to  arbitration  of  all  matters  in  dispute  between  the 
parties,  or  only  a  submission  to  arbitration  of  the 
matters  in  dispute  in  the  action  already  brought,  and 
which  was  then  referred.    The  words  of  the  reference 
were,  "  Tlie  parties  agree  to  refer  the  two  actions  to, 
&c.,  with  full  power  to  determine  all  questions  between 
the  parties,"  &c. ;  and  it  appeared  to  me  that  this  was 
a  reference  of  all  matters  in  dispute ;  it  undoubtedly 
would  have  been  so  with  us  in  our  Courts  here,  being 
our,  and  perhaps  the  most  ordinary,  mode  of  making 
a  general  reference  to  arbitration.     If  we  refer  all 
matters  in  dispute  in  a  cause,  that,  of  course,  is  only  a 
submission  to  arbitration  of   the  cause  itself,   and 
nothing  more  than  is  in  dispute  in  that  cause ;  but  if 
we  refer — which  is  usual  when  a  general  reference  is 
intended — ^^  this  cause,  and  all  matters  in  diflference 
between  the  parties,''  or,  ^^  thia  cause,  and  all  ques- 
tions between   the  parties;"  these   words  import  a 
general  reference. 

1  find,  however,  upon  further  consideration  and 
examination  of  the  authorities,  and,  above  all,  on  a 
very  instructive  communication  which  I  have  had 
with  some  of  the  learned  judges  in  the  Court  in  Scot- 
land, that  there  is  something  peculiarly  technical  and 
strict  in  what  is  called  "  a  judicial  reference,"  in  Scot- 
land.  It  is  stated  to  be  an  act  of  the  Court — not  to 
take  the  cause  out  of  the  Court ;  the  Court  is  under- 
stood still  to  retain  its  control  over  it,  but  the  mode  of 
inquiry  and  the  manner  of  trial  alone  is  changed  by 
the  reference,  and  the  forum  of  the  arbitrator  is,  in 
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this  restricted  sense,  and  subject  to  the  control  o( 
the  Court,  substituted  for  inquiry  by  the  Court  itself. 
I  will  not  stop  to  inquire  how  fiaup  this  view  finds 
resemblance  or  analogy  in  our  references  under  the 
statute  of  William  3  (A),  making  the  submission  a  rule 
of  Court ;  but,  at  all  events,  this  is  certain,  that  the 
course  of  proceeding  in  Scotland  is  so  strict,  and  its 
incidents  are  so  construed,  as  to  make  these  words  of 
reference,  or  words  of  reference  similar  to  those  used 
here,  bear  a  construction  materially  different  from 
what  they  would  have  with  us,  so  that  referring  "  the 
cause  and  all  questions,"  or  even  '^  the  cause  and  all 
other  questions,"  but  certainly  referring  "  the  cause 
and  cdl  questions  between  the  parties "  to  arbitration, 
only  imports,  in  Scotland,  that  the  generality  of  all 
questions  is  to  be  construed  according  to  the  special 
matters  immediately  preceding,  and  that  ^^  all  ques- 
tions" in  such  a  reference  must  be  taken  to  mean  ^'all 
questions  in  dispute  between  the  parties  in  the  cause 
referred ;"  that  is  to  say,  it  is  a  reference  only  rf  adl 
matters  in  dispute  in  that  cause.  This  constructiaa 
of  the  terms  of  the  reference,  therefore,  removes  all 
questions  which  may  arise  as  to  the  conclusiyeneBs  of 
the  award  in  this  latter  branch — the  third  finding; 
but  it  leaves  the  want  of  conclusiveness  in  the  second 
branch  or  finding  exactly  where  it  was,  and  that  is 
sufficient  to  prevent  the  interlocutors  of  the  Court 
below  from  standing,  which  interlocutors  confirmed 
the  award  generally. 

With  respect  to  the  first  branch  of  the  award,  that 
touching  the  two  calls  and  interest  on  ihem,  and  in 
which  the  award  was  made  against  Mr.  Clyne,  1 
stated,  after  the  argument,  my  opinion  that  one,  at 


{h)  9  &  lo  Will.  3,  c.  15. 
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least,  of  those  calls  was  not  exigible,  inasmuch  as  the      \S35. 

fifty-second  section  of  the  Act  6  Geo.  4,  c.  76,  requires  ^^  '    ' 

that  a  month  or  more  shall  intervene  between  the  and  others 

making  of  any  two  calls ;  and  those  calls,  even  though  edin^buroh 

the  payments  under  them  were  to  be  made  at  an  Oil  Gas 

*    •'  Light 

interval  of  more  than  a  month,  were  nevertheless  CoMPAMr. 
contrary  to  the  Act,  as  both  were  made  on  the  same 
day  and  were  for  more  than  10  per  cent.  I  formerly 
stated  at  greater  length,  the  reasons  why  this  was  not 
a  compliance  with,  but  an  evasion  of  the  provisions  of 
the  Act,  and  an  evasion  of  it  in  one  of  its  most 
important  particulars— that  of  a  right  to  make  calls 
on  the  shareholders  for  payments  to  the  company. 
But  the  first  of  these  calls  does  not  appear  to  me  to 
fall  within  the  same  objection ;  and  therefore  I  am 
of  opinion  that  one  of  those  calls  was  duly  made,  inas- 
much as  it  is  not  denied  that  above  one  calendar 
nionth  had  elapsed  from  the  last  preceding  call.  The 
result  of  this  will  therefore  be,  that  the  finding  of  the 
arbitrator  in  the  action  by  the  company  against  Mr. 
Cl3me,  may  be  reduced  by  one  half,  and  that  instead 
of  289/.  12s.  lOid.j  only  144/.  165.  5id.  willbepay- 
able  by  Mr.  Clyne^s  executors  to  the  company,  in- 
cluding principal  and  interest.  It  is  upon  an  error  in 
law  that  I  hold  this  part  of  the  award  to  be  erroneous, 
and  the  error  in  law,  though  it  does  not  appear  in 
express  terms  upon  the  face  of  the  award,  yet  appears 
by  the  award,  taken  together  with  that  to  which  the 
award  refers,  and  which  by  that  reference  must  be 
taken  to  be  imported  into  it ;  consequently  there  is 
here  just  as  much  error  in  law  as  if  that  error  in  law 
had  appeared  upon  the  face  of  the  award.  The  result 
of  the  argument  with  respect  to  the  inconclusiveness 
of  the  award,  of  course,  is,  that  the  interlocutor  must 
be  set  aside  requiring  the  payment  from  the  company 


062  CASES  IN  THE  HOUSE  OF  LORDS 

1835.      to  Mr.  Clyne  of  7802.,  from  which  the  company  aho 
J    ^    '     was  allowed  to  deduct  that  which  was  found  due  by 

BaILLIB         -mr       r^ 

and  oibert    Ml.  Clyue  to  the  Company  under  the  first  head,  and 

EoiiBOftOB  ui  the  first  action.    As  there  will  now  be  no  paymoit 

^oOT*     ^  ^  made  by  the  company  to  Mr.  Clyne,  or  his 

CoMrAjiT.    representatives,  of  course  there  is  no   occasion  for 

mentioning  the  deduction. 

But  I  have  to  make  one  observation,  which  appeals 
to  me  to  be  of  importance,  because  it  tends  to  prevent 
these  proceedings  from  being  carried  on  further  than 
the  stage  which  they  will  reach  on  the  reyersal  and 
remit,  which  I  shall  recommend  to  your  Lordships. 
What  the  arbitrator  intended  to  direct  is  very  deaXi 
though  he  failed  in  accomplishing  his  object,  by  a 
defect  not  only  in  form,  but  in  substance  of  his  direc- 
tions. If  he  had  directed — ^which  in  all  probabili^ 
he  meant  to  do— that  Mr.  Clyne  should  surrender  hii 
shares,  and  that  the  company  should  make  him  com- 
pensation, then  the  whole  direction  would  have  beaoi 
right.  I  have  looked  into  the  &cts  of  the  case,  and  as 
far  as  I  understand  them,  I  am  of  opinion  that  such 
would  have  been  so  far  a  right  award,  and  that  had  it 
been  so  made,  the  Court  would  have  been  right  in 
confirming  it.  When  this  matter  goes  back  to  the 
Court  below,  the  probability  is,  that  the  party  against 
whom  the  award  was  made  will  not  choose  to  refer  at 
all ;  but  whether  by  reference  and  an  award,  or  by  the 
Court  itself  dealing  with  it,  a  similar  judgment  is,  in 
my  opinion,  likely  to  be  arrived  at.  As  at  present 
advised,  I  think  that  judgment,  if  it  is  come  to,  will 
be  unimpeachable,  and  any  difierent  judgment  will  be 
wrong.  If,  therefore,  the  result  of  the  present  reversal 
and  remit  will  be,  that  the  same  conclusion  will  be 
arrived  at  which  I  have  already  stated  my  belief  to 
have  been  the  intention  of  the  arbitrator  and  of  the 
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Court  below  to  have  come  to,  that  conclusion  ought,  I 
think,  to  stand ;  and  if  it  should  be  brought  here  by 
appeal,  the  party  so  appealing  will,  very  probably,  not 
only  have  the  decision  here  against  him,  but  will  also 
have  to  pay  the  full  costs  of  that  proceeding. 

The  best  course  for  your  Lordships  now  will  be,  to 
alter  the  interlocutors  complained  of  in  the  manner 
which  I  have  already  described,  the  consequence  of 
which  will  be,  that  the  award  will  be  set  aside,  and 
the  Court  below  will  be  left  to  proceed  with  the  causes 
as  they  shall  see  fit ;  the  Appellants  being  directed  to 
pay  the  sum  of  144/.  16s.  bid. ^  as  I  have  already 
stated,  as  one  call,  with  interest. 


1833. 
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It  was  ordered  accordingly, "  That  the  interlocutors 
complained  of  in  the  said  appeal  (the  first)  be,  and  the 
same  are  hereby  reversed ;  and  it  is  found  and  declared 
that  in  terms  of  the  6 2d  section  of  the  Act  (6  Geo.  4, 
c.  76),  it  was  not  competent  to  the  company,  thereby 
incorporated,  to  make  two  calls  for  money  from  the 
subscribers  to,  and  proprietors  of,  the  said  under- 
taking at  one  and  the  same  time ;  and  that  it  was  by 
the  said  Act  enacted,  that  no  such  calls  should  be 
made  but  at  the  distance  of  one  calendar  month,  at 
least,  from  each  other.  And  it  is  further  declared, 
that  instead  of  making  two  calls  for  130/.  each,  upon 
the  shares  held  by  the  said  David  Clyne  on  the  12th 
day  of  December  1825,  it  was  not  competent  to  the 
said  company  to  make  more  than  one  of  such  calls  at 
one  time.  And  it  is  therefore  further  ordered,  that  the 
said  cause  be  remitted  back  to  the  First  Division  of  the 
Court  of  Session  in  Scotland,  with  instructions  to  the 
said  Court  to  set  aside  the  award  of  Mr.  Duncan 
M^Niell,  mentioned  in  the  said  appeal,  in  terms  of  this 
judgment,  finding,  and  declaration ;  and  to  find  the 


OiLGta 
Light 
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1S35.  Appellants  liable  in  payment  U 
^~^  '  the  first  instalment  or  call  on 
and  othm  interest  since  the  same  became 
Ebihkich  further  therein  as  may  be  jost 
this  judgment." 

And  in  the  second  appeal  it 
the  interlocutors  complained  of  i 
and  the  same  are  hereby  rerers 
ordered,  that  the  said  cause  be  i 
First  Division  of  the  Court  of  Sess 
instructions  to  the  stud  Court  t< 
of  Mr.  Duncan  M'Niell  mentions 
and  to  proceed  further  therein 
consistent  with  this  judgment  (t). 

(i)  47  Journ.  30 
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APPEAL  w!i 


FROM   THE   COURT  OF   CHANCERY. 


Aug.  14,  15. 
18,  &  31. 


James  Ackers   (an   Infant,   by  N.  CI  a       7;     . 
MiiNB,  his  Guardian)    -    -    -    -     .|^i?P«'^«'- 

Sophia  Phipps  (a),  Widow    -    -     -    -    Respondent. 

A  testator  devised  all  his  freehold,  copyhold,  and  leasehold  Will. 
messuages,  lands,  tenements,  rents,  and  hereditaments,  and 
all  other  his  real  and  personal  estate,  whatsoever  and 
wheresoever,  not  before  disposed  of,  to  trustees,  with 
power  to  sell  and  absolutely  dispose  of,  or  to  exchange  or 
let,  all  or  any  part  or  parts  of  his  said  estate,  upon  trust,  as 
to  a  certain  part,  to  convey  and  assure  that  part  to  his 
godson,  G.  H.  A.,  when  and  so  soon  as  his  godson  should 
attain  21 ;  and  also  to  pay  to  G.  H.  A.  7,000  /.  upon  his 
attaining  21.  But  in  case  G.  H.  A.  should  die  without 
issue  before  attaining  21,  then  the  said  part  of  the  real 
estate,  together  with  the  7,000  /.,  was  to  sink  into  and 
become  part  of  the  residue,  and  to  go  according  to  the 
disposition  thereof,  thereafter  in  the  will  expressed.  As  to 
the  rest,  residue,  and  remainder  of  his  personal  estate,  he 
directed  it  to  accumulate  at  compound  interest  until  J.  C.  A. 
should  attain  24  years,  then  upon  trust  to  convey,  assign, 
8cc.  unto  J.  C.  A.  (upon  his  giving  such  security,  and 
executing  such  deeds  for  the  payment  of  annuities  before 
bequeathed  to  other  persons,  as  should  be  to  the  satisfac- 
tion of  the  trustees)  all  the  legal  estate  and  interest  of  and 
in  all  the  freehold,  leasehold,  and  copyhold  lands,  tene- 
ments, rents,  and  hereditaments,  and  all  other  the  testator's 


(a)  The  appeal  had  abated  before  the  hearing  by  the  death  of 
this  Respondent,  and  was  revived  by  an  order  of  the  House  in 
her  executors  and  devisees. 
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li  KS        '^ 


thereinbefore  devised  and  bequeathed.  Held,  that  this 
Ackers  g|f|^  ^  j^  Q^  ^,  displaced  the  heir  at  law  as  to  the  residoaiy 

Phipps.  gift  of  real  and  personal  estate ;  that  J.  C.  A.  took  a  vested 

interest  in  the  intermediate  rents  and  profits,  and  that  the 

words  respecting  his  executing  deeds  and  assurances  did  not 

constitute  a  condition  precedent. 


James  ackers,  by  his  win,  dated  the  13th  of 
April  1822,  after  directing  his  debts  and  funeral  and 
testamentary  expenses  to  be  paid  out  of  his  personal 
estate,  gave  and  bequeathed  to  his  wife,  Anne  Ackers, 
for  her  life,  his  capital  messuage  or  dwelling-house, 
with  the  out-buildings,  gardens,  land,  and  appur- 
tenances thereto  belonging,  situate  at  Lark-hill,  within 
Salford,  in  the  county  of  Lancaster,  which  he  held, 
together  with  other  land,  by  lease  from  the  Earl  of 
Derby ;  and  also  the  use  of  his  household  and  other 
goods,  furniture,  plate,  &c.,  which  should  be  found  in 
his  said  dwelling-house  at  the  time  of  his  decease ; 
and  in  case  of  the  death  of  his  said  wife  before  his 
interest  in  the  premises  should  expire,  then  he  directed 
that  the  said  dwelling-house,  land,  and  premises,  and 
the.  household  goods  and  chattels,  should  revert,  to  his 
executors,  and  be  applicable  to  the  purposes  of  fais  wiD, 
thereinaft;er  set  forth,  concerning  his  perscmal  estate. 
The  testator  then  gave  several  pecuniary  l^acies, 
which  he  directed  to  be  paid,  some  within  one  year, 
and  others  within  three  months  after  his  decease ;  and 
he  gave  and  devised  all  his  freehold  and  copyhold  mes- 
suages, lands,  tenements,  rents,  and  hereditaments,  and 
moieties,  parts  and  shares  of  messuages,  lands,  tene- 
ments, rents,  and  hereditaments,  whatsoever  and  where* 
soever,  situated,  standing,  l}dng,  arising,  and  being  in 
the  United  Kingdom  of  Great  Britain  and  Irekmd ; 
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and  also  all  and  every  his  leasehold  messuages,  lands,       1 835. 
tenements,  rents,  and  hereditaments  respectively,  and     Tckem 
all  other  his  real  and  personal  estate  and  effects,  what-         v. 
soever  and  wheresoever,  not  thereinbefore  disposed  of, 
unto  Edward  Hobson  and  Benjamin  Williams,  their 
heirs  and  assigns,  for  ever,  or  for  such  other  estate  or 
estates  as  he  had  therein  respectively,  upon  trust,  as 
to  his  said  lands,  hereditaments,  and  real  estates,  that 
they,  his  said  trustees,  should  keep  and  continue  the 
same  in  good  repair,  and  set,  let,  and  manage  the 
same  for  the  utmost  benefit  and  advantage ;  and  upon 
further  trust  and  direction,  that  it  should  be  lawful 
for  them,  at  any  time  or  times  after  his  decease,  to 
sell  all  or  any  parts  of  his  real  estate  (except  the  mes- 
suage and  premises  devised  to  his  wife,  during  her 
interest  therein,  and  also  the  land,  hereditaments,  and 
premises  thereinafter  devised  to  his  godson,  George 
Holland  Ackers),  and  to  convey  the  fee-simple  thereof 
to  any  person  or  persons  whomsoever,  either  in  parcels 
for  building  upon,  or  otherwise  improving  the  same, 
at  such  yearly,  chief,  or  other  rents,  as  they  his  trus- 
tees should  think  fit ;  and  that  when  any  of  the  said 
premises  should  be  sold,  the  rents  to  be  reserved  upon 
such  sales  should  be  vested  in  the  trustees  upon  the 
trusts  in  his  will  expressed,  concerning  his  real  estate. 
And  he  empowered  his  trustees  to  exchange  any  of 
his  said  lands  and  hereditaments  for  other  lands,  and 
to  make  partition  of  any  lands  of  which  he  was  joint 
proprietor,  and  he  directed  that  the  lands  to  be  taken 
in  exchange  or  divided  should  become  vested  in  his 
trustees  upon  the  trusts  of  his  will,  and  that  the 
monies  to  arise  from  the  sale  or  sales  of  his  estates 
should  be  added  to  his  personal  estate ;  and  as  to  his 
personal  estate,  money  in  the  public  funds,  money 
out  at  interest,  and  securities  for  money,  rents,  arrears 
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1833.  of  rent,  goods,  chattels,  and  effects  of  what  nature  or 
kind  soever,  not  thereinbefore  specially  bequeathed,  he 
gave  and  bequeathed  the  same  to  his  said  trustees, 
iheir  executors,  administrators,  and  assigns,  upon 
trust,  in  the  first  place,  to  pay  thereout  to  his  said 
wife  an  annuity  of  3,000/.  for  her  life,  &c. 

The  will  then  proceeded  thus,  "  And  as  to,  for,  and 
concerning  all  my  messuages,  lands,  and  premises, 
situate,  lying,  and  being  in  Wheelock,  in  the  county  of 
Chester,  purchased  by  me  from  Mr.  Hillidge  and  Mr. 
Lockett,  they  my  said  trustees,  and  the  survivor  of 
them,  and  the  heir  of  such  survivor,  shall  stand  seised 
and  be  possessed  thereof,  in  trust,  and  to  the  intent 
and  purposes,  to  assign,  convey,  and  assure  the  same 
unto  my  godson,  George  Holland  Ackers,  eldest  son 
of  my  nephew,  George  Ackers,  when  and  so  soon  as 
hCf  my  said  godson,  shall  attain  his  age  of  21  years; 
and  also  do  and  shall  pay  unto  my  said  godson,  George 
Holland  Ackers,  the  sum  of  7,000/.  at  and  upon  Ms 
attaining  his  said  age  of  21  years.  But  in  case  my  said 
godson,  George  Holland  Ackers,  shall  depart  this  life 
be/ore  he  attains  the  said  age  of  21  yearSj  vnthout  leaning 
issue  of  his  body  lawfully  to  be  begotten,  then,  and  in 
such  case,  the  said  messuages,  land,  and  premises,  in 
Wheelock  aforesaid,  hereinbefore  given  and  devised  to 
him,  together  with  the  said  sum  of  7,000/.,  shall  sink 
into  and  become  part  of  the  residue  of  my  real  and 
personal  estate,  and  go  according  to  the  disposition 
thereof,  hereinafter  expressed  and  contained." 

The  will  continued :  "  And  as  to  the  rest,  residue, 
and  remainder  of  my  personal  estate,  not  by  this  my 
will  specifically  disposed  of,  upon  trust,  that  they  my 
said  trustees,  and  the  survivor  of  them,  his  execuUns 
and  administrators,  do  and  shall,  after  payment  there- 
out of  all  my  just  debts,  funeral,  and  testamentary 
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charges,  and  all  annuities  and  yearly  sums  of  money,        i835. 
'and  legacies  given  by  this  my  will,  together  with  all      ^  "^ 
such  sum  and  sums  of  money  as  may  be  necessary  for  »• 

the  management  and  repairs  of  my  real  and  personal 
estate,  invest  the  overplus  in  the  Parliamentary  stocks 
or  public  funds  of  Great  Britain,  or  at  interest  upon 
government  securities  in  England,  to  be  altered  and 
varied  as  they,  my  said  trustees  or  trustee,  shall  think 
proper,  and  that  the  resulting  income  and  produce 
thereof  may  be  accumulated  by  way  of  compound 
interest,  until  James  Coops,  son  of  Ann  Coops  (some 
time  ago  residing  in  Salford),  and  which  said  James 
Coops  was  bom  on  or  about  the  4th  day  of  August  in 
the  year  1811,  shall  arrive  at  and  attain  the  age  of 
24  years ;  then  upon  trust,  that  they,  my  said  trus- 
tees and  the  survivor  of  them,  and  the  heirs,  executors, 
and  administrators  of  such  survivor,  shall  convey,  as- 
sign, transfer,  pay,  and  make  over,  by  proper  and 
effectual  conveyances,  transfers,  payments,  and  assur- 
ances in  the  law,  unto  the  said  James  Coops,  upon 
his  giving  such  security,  and  executing  such  deeds 
and  assurances,  to  the  satisfaction  of  the  said  trustees 
or  trustee  for  the  time  being,  or  as  their  or  his  counsel 
shall  advise,  for  the  regular  payment  of  the  said  seve- 
ral annuities  hereinbefore  bequeathed,  all  the  legal 
estate  and  interest  of  and  in  all  my  said  freehold, 
copyhold,  and  leasehold  messuages,  lands,  tenements, 
rents,  and  hereditaments,  and  moieties,  parts,  and 
shares  of  messuages,  lands,  tenements,  rents,  and  here- 
ditaments, situate,  standing,  lying,  arising,  and  being 
in  the  United  Kingdoms  of  Great  Britain  and  Ireland, 
and  all  other  my  real  and  personal  estate  and  effects, 
whatsoever  and  wheresoever,  not  hereinbefore  given, 
devised,  and  bequeathed.** 

The  testator  then  directed  that  his  trustees  should 
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1833.  of  rent,  goods,  chattels,  and  effects  of  what  nature  or 
kind  soever,  not  thereinbefore  specially  bequeathed,  he 
gave  and  bequeathed  the  same  to  his  said  trustees, 
their  executors,  administrators,  and  assigns,  upon 
trust,  in  the  first  place,  to  pay  thereout  to  his  said 
wife  an  annuity  of  3,000/.  for  her  life,  &c. 

The  will  then  proceeded  thus,  ^'  And  as  to,  for,  and 
concerning  all  my  messuages,  lands,  and  premises, 
situate,  lying,  and  being  in  Wheelock,  in  the  county  of 
Chester,  purchased  by  me  from  Mr.  HiUidge  and  Mr. 
Lockett,  they  my  said  trustees,  and  the  survivor  of 
them,  and  the  heir  of  such  survivor,  shaU  stand  seised 
and  be  possessed  thereof,  in  trust,  and  to  the  intent 
and  purposes,  to  assign,  convey,  and  assure  the  same 
unto  my  godson,  George  Holland  Ackers,  eldest  son 
of  my  nephew,  George  Ackers,  when  and  so  soom  e$ 
hcj  my  said  godson,  shall  attain  his  age  of  21  years; 
and  also  do  and  shall  pay  unto  my  said  godson,  George 
Holland  Ackers,  the  sum  of  7,000/.  at  and  upon  hk 
attaining  his  said  age  of  21  years.  But  in  case  my  said 
godson,  George  Holland  Ackers,  shall  depart  this  Itfe 
be/ore  he  attains  the  said  age  of  21  yearSj  without  leaving 
issue  of  his  body  lawfully  to  be  begotten,  then,  and  in 
such  case,  the  said  messuages,  land,  and  premises,  in 
Wheelock  aforesaid,  hereinbefore  given  and  devised  to 
him,  together  with  the  said  sum  of  7,000  /.,  shall  sink 
into  and  become  part  of  the  residue  of  my  real  and 
personal  estate,  and  go  according  to  the  disposition 
thereof,  hereinafter  expressed  and  contained." 

The  will  continued :  "  And  as  to  the  rest,  residue, 
and  remainder  of  my  personal  estate,  not  by  this  my 
will  specifically  disposed  of,  upon  trust,  that  they  my 
said  trustees,  and  the  survivor  of  them,  his  executors 
and  administrators,  do  and  shall,  after  payment  there- 
out of  all  my  just  debts,  funeral,  and  testamentary 
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when  he  shall  have  attained  the  age  of  24  years,  &c. ;  1835. 
and  in  default  of  such  issue,  in  trust  for  all  and  every  ackers 
the  daughter  and  daughters,  and  their  heirs,  of  my  ^• 
'  said  nephew,  George  Ackers,  equally  to  be  divided 
among  them,  &c.,  nevertheless,  only  to  take  when 
she  or  they  shall  have  attained  the  age  of  21  years ; 
and  in  case  my  said  nephew,  George  Ackers,  shall 
depart  this  life  without  leaving  such  son  or  sons, 
daughter  or  daughters,  hereafter  to  be  bom,  or  that 
he,  she,  or  they  shall  have  respectively  departed 
this  life,  if  a  son,  under  24  years,  and  if  a  daughter, 
under  21  years  of  age,  then  upon  trust  for  my  said 
godson,  George  Holland  Ackers,  when  and  so  soon  as 
he  shall  have  attained  his  age  of  24  years."  Then 
followed  a  proviso,  that  in  case  there  should  be  no 
such  son  or  daughter  of  the  testator's  said  nephew, 
thereafter  to  be  bom,  or  that  G.  H.  Ackers  should 
die  before  attaining  the  age  of  24  years  without  issue, 
lawfully  to  be  begotten,  the  trustees  should  divide 
the  whole  of  the  testator's  real  and  personal  estate  not 
before  disposed  of  into  three  equal  parts,  each  part  to 
be  divided  equally  among  the  children  who  should  be 
then  living  of  the  testator's  late  uncle  and  aunts,  T. 
Singleton,  Elizabeth  Halsall,  and  Ann  Bayley,  re- 
spectively. And  the  testator  appointed  the  said 
Edward  Hobson  and  Benjamin  Williams  executors  of 
his  will. 

The  testator  afterwards  made  a  codicil  to  his  will, 
which,  however,  did  not  affect  the  devise  of  the  real 
estate;  and  he  died,  without  otherwise  revoking  or 
altering  his  will,  on  the  23d  of  May  1824,  leaving 
Sophia  Phipps  (the  Respondent)  his  heiress-at-law, 
and  the  said  James  Coops  and  George  Holland  Ackers, 
both  infants  under  the  age  of  21  years,  him  surviving. 
Ann  Ackers,  the  testator's  wife,  died  in  his  lifetime. 
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1835.       place  James  Coops  at  school,  and  give  him  an  educa- 
^[^^3     tion  at  one  of  the  universities,  and  pay  for  his  main- 
^'         tenance  and  education  such  sum  or  sums  out  of  the 
income  of  the  testator's  personal  estate  as  they  should 
think  necessary,  not  exceeding  800  /•  a  year,  mitil  he 
should  attain  the  age  of  21  years ;  and  after  attaining 
that  age,  then  that  the  trustees  should  increase  the  al- 
lowance from  800  L  to  an  amount  not  exceeding  1 ,500  il 
a  year,  until  he  attained  the  age  of  24  years ;  and  the 
testator  further  directed,  that  the  said  James  Coops 
should  from  and  after  the  testator's  decease  take  and 
use  the  surname  of  '^  Ackers'^  only,  in  addition  to  his 
Christian  name.  The  will  then  proceeded :  "  But  in  case 
the  said  James  Coops  shall  depart  this  life  before  he 
attains  the  said  age  of  24  years,  without  leaving  issue 
lawfully  begotten,  then  upon  trust,  that  they,  my  said 
trustees,  and  the  survivor  of  them,  &c.,  do  and  shall 
in  like  manner,  assign,  transfer,  pay,  and  make  over,  by 
proper  conveyances,  payments,  and  assurances  (subject 
nevertheless  to  the  payment  of  the  said  annuities  and 
yearly  sums  of  money  hereinbefore  bequeathed,  and  also 
to  the  life  estate  of  my  said  wife,  in  my  house  and  pre- 
mises at  Lark-hill,)  unto  such  son  of  the  body  of  my 
said  nephew,  George  Ackers,  lawfully  to  be  begotten 
and  hereafter  to  be  born  (exclusive  of  my  said  godson, 
George  Holland  Ackers,  and  his  heirs),  when  he  shall 
attain  the  age  of  24  years,  all  that  and  those  my  real 
and  personal  estate,  of  what  nature  or  kind  soever ;  and 
in  default  of  such  son,  in  trust  for  the  third,  fourth, 
fifth,  sixth,  and  all  and  every  other  son  and  sons  of 
the  body  of  my  said  nephew,  George  Ackers,  lawfully 
issuing   and  hereafter  to  be  bom,  successively  and 
in  remainder  one  after  another,  as  they  and  every  of 
them  shall  be  in  priority  of  birth,  &c.,  such  son  and 
his  heirs  lawfully  begotten,  nevertheless,  only  to  take 
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when  he  shall  have  attained  the  age  of  24  years,  &c. ;  1835. 
and  in  default  of  such  issue,  in  trust  for  all  and  every 
the  daughter  and  daughters,  and  their  heirs,  of  my 
'  said  nephew,  George  Ackers,  equally  to  be  divided 
among  them,  &c.,  nevertheless,  only  to  take  when 
she  or  they  shall  have  attained  the  age  of  21  years ; 
and  in  case  my  said  nephew,  George  Ackers,  shall 
depart  this  life  without  leaving  such  son  or  sons, 
daughter  or  daughters,  hereafter  to  be  bom,  or  that 
he,  she,  or  they  shall  have  respectively  departed 
this  life,  if  a  son,  under  24  years,  and  if  a  daughter, 
under  21  years  of  age,  then  upon  trust  for  my  said 
godson,  George  Holland  Ackers,  when  and  so  soon  as 
he  shall  have  attained  his  age  of  24  years/'  Then 
followed  a  proviso,  that  in  case  there  should  be  no 
such  son  or  daughter  of  the  testator's  said  nephew, 
thereafter  to  be  bom,  or  that  G.  H.  Ackers  should 
die  before  attaining  the  age  of  24  years  without  issue, 
lawftilly  to  be  begotten,  the  trastees  should  divide 
the  whole  of  the  testator's  real  and  personal  estate  not 
before  disposed  of  into  three  equal  parts,  each  part  to 
be  divided  equally  among  the  childbren  who  should  be 
then  living  of  the  testator's  late  uncle  and  aunts,  T. 
Singleton,  Elizabeth  Halsall,  and  Ann  Bayley,  re* 
spectively.  And  the  testator  appointed  the  said 
Edward  Hobson  and  Benjamin  Williams  executors  of 
his  will. 

The  testator  afterwards  made  a  codicil  to  his  will, 
which,  however,  did  not  affect  the  devise  of  the  real 
estate;  and  he  died,  without  otherwise  revoking  or 
altering  his  will,  on  the  23d  of  May  1824,  leaving 
Sophia  Phipps  (the  Respondent)  his  heiress«at*law, 
and  the  said  James  Coops  and  George  Holland  Ackers, 
both  infants  under  the  age  of  21  years,  him  surviving. 
Ann  Ackers,  the  testator's  wife,  died  in  his  lifetime. 
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1835.  The  only  child  of  his  said  uncle,  Thomas  SingletcHi, 
living  at  the  testator's  death,  was  George  Singleton. 
The  only  children  then  living  of  the  testator's  aunt, 
Elizabeth  Halsall,  were  John  Halsall,  and  Ellen,  the 
wife  of  Richard  Mayor,  and  the  only  child  of  the 
testator's  aunt,  Ann  Bayley,  living  at  his  death,  was 
Ann  Ciottom,  widow,  who  died  in  August  1824,  leav- 
ing Robert  Cottom,  her  eldest  son,  and  heir-at-law, 
who  obtained  letters  of  administration  of  her  estate 
and  effects.  Edward  Hobson  having  by  deed  re- 
nounced and  disclaimed  the  will,  Benjamin  Williams 
alone  duly  proved  the  same  in  October  1824. 

Sophia  Phipps  (the  Respondent)  filed  her  biU  in 
Chancery  in  October  1831  against  the  said  Benjamin 
Williams,  James  Coops,  then  calling  himself  James 
Ackers  (the  Appellant),  George  Holland  Ackeis, 
George  Singleton,  John  Halsall,  Richard  Mayor 
and  Ellen  his  wife,  and  Robert  Cottom,  stating  the 
facts  above  stated ;  and,  among  other  things,  that  the 
testator  was,  at  the  respective  times  of  making  his 
will,  and  of  his  death,  seised  in  fee  of  various  lands  in 
the  townships  of  Manchester  and  Salford,  and  of 
Chorlton-row,  jointly  with  Holland  Ackers,  deceased, 
in  undivided  moieties,  as  tenants  in  common  ;  that 
these  lands  had  been  bought  by  them  for  the  purpose 
of  being  sold  again  in  parcels  for  building  upon,  and 
that  contracts  had  been  entered  into  by  the  testator 
both  before  and  after  the  date  of  his  will  for  the  sale 
of  these  parcels,  in  consideration  of  certain  rent-charges 
in  fee  issuing  and  payable  out  of  the  respective  plots. 
And  the  bill  further  stated,  that  B.  Williams,  upon 
the  death  of  the  testator,  took  upon  himself  the  exe- 
cutbn  of  the  trusts  reposed  in  him  by  virtue  of  the 
will,  and  entered  into  possession  and  receipt  of  the 
rents  and  profits  of  the  lands  devised  by  the  will,  upon 
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trust  to  convey  the  same  to  James  Coops  when  he  i835. 
should  attain  24 ;  and  that  the  rents  received  by  B.  """  ' 
Williams,  in  respect  of  the  premises  at  Wheelock;  v. 

and  the  rents  received  by  him  on  account  of  the  other 
estates  before  mentioned,  amount  respectively  to  seve- 
ral thousand  pounds.  The  bill  prayed  that  it  might 
be  declared  that  the  plaintiff  was  entitled  to  the 
rents  and  profits  of  the  lands,  &c.  situate  at  Wheelock, 
from  the  death  of  the  testator,  until  such  time  as  the 
defendant,  George  Holland  Ackers,  should  attain  21 
years  of  age ;  and  that  it  might  likewise  be  declared 
that  she  was  entitled  to  the  rents  and  profits  of  the 
freehold  lands  and  hereditaments  in  the  will  men- 
tioned to  be  devised  to  the  Appellant,  until  such 
time  as  he  should  attain  24  years  of  age.  And  for 
an  account,  &c. 

The  Appellant  and  George  Holland  Ackers  appeared 
separately  to  the  bill  by  their  respective  guardians, 
and  put  in  demurrers  thereto  for  want  of  equity. 
These  demurrers  came  on  to  be  argued  before  the 
Vice-Chancellor,  and  his  Honor,  by  two  several  orders, 
dated  the  19th  of  December  1831,  overruled  the  de- 
murrer of  this  Appellant,  and  allowed  the  demurrer 
of  George  Holland  Ackers  (b). 

This  was  an  appeal  against  the  order  overruling  the 
demurrer  of  James  Ackers. 

Sir  C.  Wetherally  for  the  Appellant : — ^The  ques- 
tion is,  whether  the  intermediate  rents  and  profits  are 
to  go  according  to  the  trusts  of  the  will,  and  accumu- 
late for  the  benefit  of  the  infant,  or  to  pass  to  the  heir- 
at-law?  This  question  must  be  answered  in  the 
affirmative.     The  general  rule  of  law  is,  that  in  a  devise 

(b)  See  the  case  reported  under  the  name  of  Phipps  v.  WUliamSy 
5  Sim.  44. 
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1835.  like  the  present,  which  is  an  immediate  devise,  liable 
J^^^^^  to  be  divested,  the  right  vests  at  once,  and  the  inter- 
V.  mediate  rents  are  taken  :  Borastone^s  case  (c)  ;  Docy. 
Moore  (d) ;  Doe  v.  Nawell(e) ;  Farmer  v.  Frands  (/); 
Chambers  v.  Brailsford  (g) ;  Stanley  v.  Stanley  (h).  If 
the  testator  has  not  directly  devised  them,  he  has  done 
so  by  necessary  implication.  In  the  first  part  of  the  will, 
the  testator  speaks  of  ^^  the  capital  messuage  or  dwdl- 
ing-house,  garden,  land,  and  premises,  and  the  house- 
hold goods  and  chattels,  and  every  part  thereof  respee- 
tively;"  and  this  description  of  his  property  mss 
throughout  the  will,  a  circumstance  of  considerable 
importance  to  be  attended  to  in  its  construction .  In  the 
devise  to  the  trustees,  the  word  "  rents"  is  particularly 
introduced.  [Lord  Brovgham. — ^The  word  "  rents"  is 
there  made  applicable  to  leasehold  as  well  as  freehold.] 
The  trust  created  in  that  part  of  the  will  is  most  general 
in  its  nature,  and  it  is  clear,  that  every  possible  property 
was  intended  to  be  accumulated  for  the  benefit  of  this 
young  man.  The  trustees  have  the  power  to  sell 
every  acre  of  the  real  estate  and  turn  it  into  per- 
sonalty ;  and  what  is  done  with  the  personal  estate, 
must  be  taken  as  giving  the  standard  of  eonstructioD 
for  the  whole  will.  In  the  devise  to  the  trustees  to 
pay  the  annuity  to  the  testator's  widow,  rents  are  put 
upon  the  same  footing  as  the  other  personal  property. 
In  the  devise  for  the  benefit  of  George  Holland 
Ackers,  the  Wheelock  estates  and  the  sum  of  7,000  L, 
are  in  like  manner  treated  as  personalty,  both  being 
directed  to  sink  into  the  residue  should  Greoi^e 
Holland  Ackers   die  before  21,  and  without  lawfiil 

(c)  3  Rep.  19.  (/)  2  Bing.  151 ;  2  Sim.  & 

(d)  14  East,  601.  Stu.  505. 

(e)  5  Dow,   202  ;   1  Maule  &        (g)  18  Ves.  368. 
Sclw.  327.  (A)  16  Ves.  491. 
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issue ;  and  then  follows  the  general  provision  as  to        1 835. 
the   residue  not  bequeathed  or  disposed  of.     This      \   ^ 

•  •         1  1        •  •         rf»    1  Ackers 

provision  shows,  that  it  was  the  desire  of  the  testator,  _  v. 
that  every  possible  part  of  the  property  should  be 
capable  of  being  made  available  for  the  increase  of 
the  accumulating  fund.  The  annuity  of  3,000/.  to 
the  testator's  widow,  is  to  come  from  the  aggregate 
fund  formed  of  the  real  and  personal  property,  and 
"  rents"  are  expressly  spoken  of  as  part  of  the  fund 
to  form  that  property.  The  very  large  allowance 
made  to  this  young  man  at  the  University,  is  itself  a 
test  of  what  the  testator  intended,  namely,  that  after 
providing  for  the  annuities  and  legacies  given  by  the 
will,  this  young  man  should  succeed  him  in  the  pos- 
session of  the  property.  Throughout  the  will,  instead 
of  keeping  separate  the  real  and  personal  property, 
they  are  constantly  mixed  together.  There  is  nothing 
whatever  from  which  it  can  be  inferred,  that  the 
testator  desired  to  give  the  benefit  of  this  property  to 
a  third  person,  till  the  time  at  which  the  Appellant 
should  obtain  24  years  of  age.  It  may  be  said,  that 
the  contrary  is  not  apparent,  and  that  the  rule  of  law 
is,  that  an  heir-at-law  cannot  be  disinherited  without 
direct  words  expressly  and  for  that  purpose.  The 
words  here  are  sufficiently  express,  for  power  is 
given  to  the  trustees  to  do  that  which  it  is  impossible 
they  can  do,  if  the  claims  of  the  heir-at-law  are  to  be 
preserved.  The  trustees  may  sell  the  estate  itself  and 
convert  it  into  personalty ;  and  if  they  did  so,  it  is 
clear  that  the  produce  of  the  sale  would  go  to  form 
part  of  the  accumulating  fund.  The  creation  of  this 
power  is  equal  to  a  devise  to  the  trustees  of  the  inter- 
mediate rents  and  profits  of  the  estate,  for  it  gives 
them  an  absolute  power' over  the  capital  of  the  estate 
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1835.  itself.  In  Gibson  v.  Lord  Montfort(t)  there  was  a 
devise  of  real,  leasehold,  copyhold,  and  personal  estate 
to  trustees,  their  executors,  &c.,  first  for  payment  of 
annuities,  &c.,  upon  a  deficiency  of  the  persQ^alty ; 
and  "as  concerning  all  the  rest,  residue,  8cc."  in 
trust  for  the  children  of  the  testator's  daughter,  but  if 
she  die  without  issue  then  to  B.  and  C,  and  the  inter- 
mediate profits  were  held  to  pass  by  this  devise ;  and 
it  was  further  held,  that  trustees  have  a  fee  when  the 
purposes  of  the  trust  cannot  be  answered  otherwise. 
That  case  must  govern  the  present.  In  that  case. 
Lord  Hardwicke  considered  and  commented  on  the 
case  of  Stephens  v.  Stephens  (j).  In  the  latter  case, 
the  judges  whose  opinions  were  taken,  concluded  their 
certificate  as  to  the  point  now  in  question,  by  stating, 
"As  to  the  profits  of  the  estate  received  since  the 
death  of  the  grandson,  or  to  be  received  until  it  shall 
vest  in  any  one  person  by  force  of  the  said  executory- 
devise,  or  shall  go  over  to  the  remainder-man ;  we 
conceive  that  they  belong  to  Sir  Thomas  Stephens, 
by  virtue  of  the  residuary  devise  in  the  will,  as  an 
interest  in  the  testator's  estate,  not  before  bequeathed 
or  disposed  of."  That  case  is  as  strong  as  any  that 
can  be  put,  for  it  is  the  case  of  an  executory  devise 
which  may  never  be  executed,  but  even  in  such  a 
case  it  appears,  that  the  intermediate  accumulation  of 
rents  will  go  under  the  residuary  devise.  Glanvill  v. 
GZawm// (A),  is  another  authority  to  the  same  efiect. 
There  the  testator,  after  making  a  provision  for  the 
maintenance  of  his  children,  gave  "  all  the  rest, 
residue,  and  remainder  of  his  real  and  personal  estate** 
to  his  son,  T.  W.  G.,  "  to  be  a  vested  interest  on  his 

(i)  1  Ves.  485 ;  Ambler,  93.  (j)  Cas.  temp.  Talb.  228. 

{k)  2  Mer.  38. 
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attainiDg  the  age  of  21/'  and  ^*  if  he  shall  happen  to  1835. 
die  before  21/'  then  to  a  daughter,  E.  G.,  with  ^cker 
remainders  over.     The  Master  of  the  Rolls  (Sir  W.  »• 

PhippSb 

Grant)  held,  that  the  rents  and  profits  were  to  accu- 
mulate until  T.  W.  G.  attained  the  age  of  21,  or 
died  under  that  age.  In  that  case,  there  was  no 
special  clause  of  accumulation,  but  the  whole  matter 
was  put  upon  the  general  rule  as  laid  down  in 
Stephens  v.  Stephens,  and  Cribson  v.  Lord  Montfort. 
The  same  general  rule  was  adopted  in  Genery  v. 
Fitzgerald  (l).  Lord  Eldon  there  stated  most  dis- 
tinctly the  rule  on  which  the  construction  of  devises 
of  real  and  personal  estate  must  proceed.  He  said, 
"  When  a  testator  mixes  up  real  and  personal  estate 
in  the  same  clause,  the  question  must  be,  whether  he 
does  not  show  an  intention  that  the  same  rule  shall 
operate  *  on  both  ?  He  does  not  by  his  will  create 
any  trust,  but  makes  a  legal  devise  and  bequest 
of  the  whole  together ;  then  is  not  the  weight 
of  authority  in  favour  of  the  proposition,  that  when 
real  and  personal  estate  are  given  in  this  way, 
the  intermediate  profits  of  both  must  go  together? 
I  think  it  is."  The  only  difficulty  felt  by  the 
Vice-Chancellor  in  the  present  case  was,  in  con* 
sequence  of  that  part  of  the  devise,  by  which  on  the 
property  being  conveyed  to  the  infant,  upon  his 
attaining  the  age  of  24,  he  is  required  to  do  certain 
things  stated  in  the  will.  It  was  contended,  that 
these  things  must  be  considered  as  conditions  prece- 
dent to  his  right  to  enjoy  the  estate.  In  the  report  of 
the  case  in  the  Court  below,  Phipps  v.  Williams  (m), 
the  Vice-Chancellor  appears  to  have  said,  "The 
mere  attainment  of  the  age,  is  not  the  only  thing  by 
which  the  testator  marks  the  time  at  which  it  shall  be 
determined  whether  the  estate  shall  vest  or  finally 

(J)  1  Jac.  468.  (m)  5  Sim  44. 
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18S5.  become  not  liable  to  be  divested,  but  there  is  a  pre- 
liminary act  to  be  done^  without  the  doing  of  which 
James  Ackers  never  would  be  entitled  to  call  for  the 
conveyance  of  the  legal  estate ;  for  the  testator  has  in 
express  terms  directed,  that  the  conveyance  shall  be 
made  on  his  giving  such  security,  and  executing  such 
deeds  as  should  be  satisfactory  to  the  trustees,  for  the 
purpose  of  securing  the  regular  payment  of  the 
annuities.  This  is,  in  my  opinion,  clearly  a  conditioii 
precedent,  and  till  that  be  performed,  James  Ackers 
will  take  no  interest,  and  my  opinion  therefore  is, 
inasmuch  as  there  is  no  trust  for  the  account  of  the 
rents,  that  the  rents  and  profits  of  the  residue  of  the 
real  estate  belong  to  the  heir  in  the  meantime.  The 
consequence  therefore  is,  that  the  demurrer  of  George 
Holland  Ackers  must  be  allowed,  and  the  demurrer  of 
James  Ackers  overruled."  This  case  is  properly 
divided  into  branches,  the  first  relates  to  the  estate 
James  Ackers  is  to  take  at  24 ;  the  second,  what  is  the 
effect  of  the  general  context  of  the  will  by  way  of 
raising  an  express  gift  ?  and  it  is  clear  that  the  judg- 
ment of  the  Vice-Chancellor  was  throughout  directed 
only  to  the  first  of  these  two  questions,  and  it  is  sub- 
mitted, that  for  the  reasons  already  stated,  his  Honor's 
judgment  cannot  be  supported  as  to  that  point.  Then 
as  to  the  second  point,  it  is  clear  on  the  face  of  this 
will,  that  the  testator  intended  to  leave  all  to  this 
young  man,  and  if  the  intention  of  the  testator  is  to  be, 
as  it  ought  to  be,  taken  as  a  guide  in  the  construction 
of  this  will,  the  judgment  of  the  Vice-Chancellor  must 
be  reversed,  and  the  Appellant  declared  entitled  to 
these  rents  and  profits. 

Mr.  Tinney  and  Mr.  West,  for  the  Respondent : 

As  to  the  intention  of  the  testator;  if  his  intention 
was,  what  it  is  now  contended  to  have  been,   the 
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only  answer  that  can  be  made  is,  quod  voluit  non  )835. 
diadt  This  appeal  must  be  decided  as  one  falling  '  ^^  * 
within  the  ordinary  rule  applicable  to  such  cases.  ^  v. 
Where  is  the  evidence  of  favourable  intention  on  the 
part  of  the  testator  towards  the  Appellant?  In 
every  part  of  the  will  the  testator  has  taken  care  to 
guard  against  making  any  acknowledgment  of  him. 
Then,  as  to  the  trusts,  there  is  no  trust  declared 
as  to  the  rents  except  for  the  repairs  which  the 
testator  afterwards  directs  to  be  made  out  of  the 
funds  of  the  personal  estate.  [Lord  Brougham : — Can 
you  say  that  the  heir  is  not  disinherited  when  he  is 
left  at  the  mercy  of  the  trustees,  who  have  the  power 
of  converting  the  estate  out  and  out  ?]  The  power 
here  does  not  amount  to  a  direction  to  convert  the 
estate,  and  is  not  therefore  a  disinheriting  of  the  heir- 
at-law.  The  accumulating  clause  entirely  relates  to 
the  personal  estate,  and  there  is  not  one  word  in  that 
clause  affecting  the  real  estate.  In  Cribson  v.  Xorrf 
Montforty  the  testator  himself  had  answered  the  ques- 
tion by  the  very  form  in  which  he  manifested  his 
intention  in  the  will.  Here  there  is  no  such  express 
manifestation  of  the  testator's  will ;  and  it  is  clear 
therefore  that  the  intervening  rents  will  not  go  with 
the  real  estate.  The  position  adopted  by  Lord  Eldon 
in  Genery  v.  Fitzgerald  (n)  is  not  controverted.  If 
the  testator  mixes  up  real  and  personal  estates  and 
makes  a  general  devise  of  the  residue,  there  is  no 
doubt  that  both  will  go  together.  But  that  is  not  the 
case  here,  for  he  has  in  several  parts  of  his  will  care- 
fully distinguished  between  the  two  estates.  Genery 
V.  Fitzgerald  is  therefore,  so  far  as  it  goes,  an  autho- 
rity for  the  Respondent.  In  that  case  it  was  expressly 
declared,  that  if  a  testator  gives  a  future  estate  to  com- 

(n)  I  Jac.  468! 
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18S5.      mence  at  a  future  period,  the  intermediate  profits  will 
not  be  carried,  for  he  does  not  by  his  will  create  the 
trust.     In  like  manner,  when  rightly  considered,  Ste- 
phens y.  Stephens  (o)  is  an  authority  in  &vour  of  the 
Respondent.     In  this  will  there  is  no  residuary  clause 
independent  of  this  contingency,  and,  as  there  is  no 
other  clause  in  the  will  having  the  effect  of  disin- 
heriting the  heir-at-law,  the  ordinary  rule  of  law  must 
take  place.    Then  the  case  of  Gibson  v.  Lord  MaiUr 
fort  is  peculiar,  containing,  as  it  does,  an  exposition 
of  the  law  different  from  any  other  case.     But,  first, 
it  may  be  observed,  that,  in  that  case,  there  is  a  gene- 
ral mixture  of  rest,  residue,  and  remainder,  no  such 
words  being  found  in  this  case.     To  follow  out  the 
argument,  an  annuity,  which  is  a  portion  of  the  real 
estate,  as  well  as  of  the  profits  of  die  real  estate,  will 
go  in  remainder  over.     There  is  in  Gibson  v.  Lord 
Montfort  a  distinct  and  clear  ground  on  which  the 
bequest  of  the  residue  must  necessarily  be  taken  to 
mean  the  residue  of  both  real  and  personal  estate.     It 
is  not  so  here.     That  case,  however,  is  often   carried 
farther  than  was  intended  by  the  judge  who  decided 
it ;  and  the  restriction  which  he  puts  upon  the  matter, 
by  reference  to  what  was  the  intention  of  the  parties, 
is  often  overlooked.     The  case  of  Glanmll  v.    Glan- 
vill  (p)  was  not  thoroughly  argued,  and  the  cases  cited 
were  inapplicable ;  the  two  first  cases  out  of  the  three 
there  cited  relating  only  to  realty,  and  the  last  turn- 
ing entirely  on  the  limitations  in  strict  settlement. 
Gibson  V.  Lord  Montfort  is  there  cited  as  Rogers  v. 
Gibson,   under  which  name  it  is  reported    in   Am- 
bler (q).    Glanvill  v.  Glavvill  is  to  be  supported  on  the 
ground  that  the  gift  there  was  a  gift  to  the  heir-at- 

(o)  Cas.  temp.  Talb.  228. 
(/>)  2  Mer.  38.  (y)  Ambler,  93. 
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Ittw  on  his  attaining  21,  and  that  that  means  that  he  is  \bs5. 
not  to  take  till  he  attains  21.  Now,  apply  that  to  the 
present  case.  Suppose  James  Ackers  had  died  before 
he  attained  24,  where  would  the  intermediate  rents 
have  gone  ?  The  other  side  must  contend  that  they 
would  have  gone  first  into  the  general  residue  and 
next  in  remainder,  and,  if  so,  he  must  take  a  contin- 
gent not  a  vested  remainder.  If  this  residuary  clause 
can  carry  the  intermediate  rents  of  James  Ackers' 
estate,  what  can  prevent  it  from  carrying  the  inter- 
mediate rents  of  George  Holland  Ackers'  estate  ?  Yet 
even  the  other  side  will  not  pretend  that  it  has  any 
such  effect,  for  that  would  show  that  James  Ackers 
would  take  the  rents  of  a  vested  estate,  and  would 
leave  George  Holland  Ackers  totally  unprovided  for. 
That  is  a  consequence  too  monstrous  to  be  adopted. 
It  is  said  that  this  interest  was  a  vested  interest  in 
James  Ackers,  and  that  so  the  intermediate  rents 
passed  to  him.  That  argument  is  not  supported  by 
authorities.  From  the  first  to  the  last,  all  the  cases 
cited,  with  the  exception  of  Stanley  v.  Stanley  (r), 
are  cases  of  direct  devises.  In  that  case  there  is 
nothing  to  support  the  proposition  contended  for  by 
the  Appellant,  except  an  observation  of  Sir  W.  Grant, 
then  Master  of  the  Rolb,  who  said  that  "  the  event 
on  which  the  estate  was  given  over  would  not  deter- 
mine the  event  on  which  it  was  vested ;"  but  he  held 
that  the  estate  itself  continued  in  the  trustees  till  the 
party  who  was  entitled  to  the  vested  estate  for  life 
attained  21.  Leaving  therefore  Stanley  v.  Stanley  as 
an  indisputable  authority,  a  case  like  the  present, 
where  there  is  merely  a  direction  to  convey,  will  not 
fall  within  its  principle.     There  is  no  analogy  be- 

(r)  i6  Ves.  491. 
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1835.  tween  the  devises  to  G.  H.  Ackers  and  to  the  Appel- 
AcKBM  ^*^'j  ^^  *^^  estate  of  G.  H.  Ackers  is  a  vested  estate ; 
_  ^'         but  it  cannot  be  said  that  the  interest  of  the  Appellant 
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is  vested  when  he  is  not  allowed  to  take  at  21,  but  is 
compelled  to  wait  till  24,  and  then  is  not  to  have  the 
estate  except  on  performing  certain  conditions ;  on  the 
refusal  to  perform  which  the  trustees  would  continue 
to  hold  the  estate  till  the  object  of  making  those  con- 
ditions had  been  attained.  It  is  clear  that  where  a 
testator  directs  an  act  to  be  done  before  a  party  be- 
comes entitled  to  an  estate,  unless  that  act  is  done 
the  title  of  the  party  required  to  do  it  cannot  hare 
accrued.  The  Appellant  here  had  no  vested  but  only 
a  contingent  interest,  and  the  intermediate  rents  and 
profits  could  not  go  to  him  in  respect  of  such  an  inter* 
est.  This  point  was  elaborately  argued  in  the  case 
of  Duffield  V.  Duffield  {$\  and  the  opinions  of  the 
judges  taken  and  the  case  fully  considered.  In  deli- 
vering the  reasons  of  the  judges,  Lord  Chief  Justice 
Best  said  (^),  "  Until  these  estates  become  vested  the 
estates  themselves,  and  the  rents  and  profits  derived 
from  them,  pass  to  the  heir-at-law  of  the  testator  as 
estates  not  disposed  of  by  the  will."  That  was  the 
rule  laid  down,  and  to  what  estates  did  that  rule  apply  ? 
The  sentence  immediately  preceding  that  which  has 
just  been  quoted  sufficiently  answers  the  question: 
"  The  testator's  freehold  estates  do  not  vest  until  some 
son  of  the  testator's  daughter  shall  attain  the  age  of 
21  years,  and  take  the  name  of  Elwes."  The  per- 
formance of  that  condition,  was  considered  alone  to 
give  a  vested  title  to  the  estate,  which  till  that  condi- 
tion was  performed  remained  contingent.     It  may  be 

(s)  3  Bligh,  N.  S.  2G0.  1  Dow  &  Clark,  268  &  395. 
(0  1  Dow  &  Clark,  310;  3  Bligh,  N.  S.  330. 
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admitted  that  if  the  thing  to  be  performed  was  directed       1835. 
to  be  performed  by  the  trustees,  it  could  not  be  said 
to  be  a  condition  precedent  to  the  vesting  of  the  estate, 
for  then  the  trustees  might  for  ever  keep  the  party 
out  of  the  estate  by  refusing  to  do  the  thing  required ; 
but  that  is  not  the  case  here,  for  the  act  of  the  party 
himself  is  that  which  determines  the  vesting  of  the 
estate,  and  there  can  be  no  hardship  on  him  in  pre- 
venting the  estate  from  vesting  until  he  does  what  the 
testator  has  required.     If  this  is  a  condition  precedent, 
then  the  estate  is  only  a  contingent  estate,  and  the 
intermediate  rents  will  not  pass  till  the  condition  is 
performed.    There  was  no  conversion  here  out  and  out ; 
and  Ackroyd  v.  Smithson  (u)  shows  that  where  that  is 
the  case,  the  legacies  are  not  vested  interests,  but  that, 
so  far  as  they  are  constituted  of  personal  estate,  will 
go  to  the  next  of  kin,  and  so  far  as  they  are  consti- 
tuted of  real  estate  will  pass  to  the  heir-at-law.     In 
that  case,  as  in  Dighy  v.  Legard  {x\  a  direction  for 
the  sale  of  the  lands  for  payment  of  debts  and  lega- 
cies was  held  not  to  be  a  conversion  out  and  out,  and 
the  residuary  legatees  in  those  cases  having  died,  the 
Court  held  that  the  share  coming  out  of  the  estate  to 
such  legatees  was  a  resulting  trust  for  the  benefit  of  the 
heir-at-law.    In  Doe  v.  Nowell  {y)  it  was  decided  that 
the  word  "  if"  was  not  in  that  will  a  contingent,  but 
merely  a  descriptive  word ;  but  there  it  applied  merely 
to  the  happening  of  an  event,  not  to  the  doing  of  an 
act ;  and  in  all  the  cases  the  distinction  is  taken  be- 
tween a  condition  requiring  a  thing  to  be  done  and 
one  requiring  a  time  to  arrive.     In  the  former  case 
the  thing  must  be  done  before  the  estate  vests :  Roun- 

(u)  1  Brown,  Chan.  Cas.  503.  (x)  3  P.  Wms.  32,  n. 

(t/)  1  Maule  k  Selw.  327.     S.  C.  nora.  Randoll  v.  Doe^  5  Dow, 
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1SS5.       dd  V.  Carver  (z\  Johnson  v.  Ckutle  (a).  There  "  a  num 
AcKEM      '^  devised  his  term  to  his  youngest  son  if  he  lived 
V.         to  the  age  of  25  years  and  did  pay  to  his  eldest  brother 
"  so  much  money,  and  agreed  no  estate  passed  till  the 

age  of  25  years  and  payment  of  the  money ;  and  the 
reason  was,  that  a  devise  executory  may  depend  on  a 
precedent  condition."  The  same  doctrine,  after  great 
consideration,  was  laid  down  in  Acherley  v.  Vernon  (ft), 
where  a  rent-charge  was  devised  to  a  person,  payable 
half  yearly,  on  condition  that  she  should  release  all 
right  and  claim  on  the  estate  of  the  donor  of  the 
annuity.  It  was  there  declared  that  the  release  was 
a  condition  precedent,  but  that,  even  if  it  had  been  a 
condition  subsequent,  it  ought  to  have  been  performed 
in  a  reasonable  time ;  and  the  sister  not  having  per- 
formed it  in  her  lifetime,  her  husband  was  not 
allowed,  after  her  death,  to  sue  for  the  arrears  of  the 
annuity.  Doe  v.  Lea  (c)  may  be  referred  to  as  a  case 
on  the  other  side ;  but  that  is  distinguishable,  because 
there  the  only  thing  contended  to  be  a  condition  was 
the  arrival  of  a  certain  period  of  time,  which  has 
always  been  distinguished  from  a  case  where  an  act 
was  to  be  done.  In  the  case  of  Duffield  v.  Zhiffield  ((f), 
where  the  devise  was  to  the  son  of  the  testator's 
daughter  on  his  attaining  21  and  changing  his  name 
to  Elwes,  this  House  held  that  no  son  of  such  daugh- 
ter would  be  entitled  to  the  freehold  estates  until  the 
happening  of  both  events,  and  that  until  that  time  the 
rents  and  profits  belonged  to  the  testator's  heir-at-law. 
That  case  is  the  last  great  decision  recognising  the  dis- 
tinction between  the  happening  of  a  period  of  time 
mentioned  in  a  will,  and  the  doing  of  an  act  required  by 

(z)  a  Bro.  C.  C.  67.  (c)  3  Term  Rep.  41. 

(a)  Cited  Winch,  1 16,  (d)  i  Dow  &  Clark,  268. 

(6)  Willes,  153. 
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such  will  to  be  done;  and  that  case  most  completely       i835. 
established  the  doctrine,  that  where  an  act  is  to  be      ackers 
done  it  must  be  done  before  the  estate  can  vest.     In  v. 

this  case,  too,  there  is  this  important  fact,  that  the 
testator  has  expressly  provided  a  maintenance  for 
James  Ackers  till  he  shall  reach  the  age  of  24,  and 
that  maintenance  of  3,000  /.  a  year  completely  ex- 
cludes the  possibility  of  the  testator  intending  that  he 
should  be  entitled  in  the  meantime  to  the  intervening 
rents  and  profits.  The  case  of  Gibson  v.  Montfort 
is  inconsistent  with  the  subsequent  case  of  Bullock  v. 
Stones  (f)^  and  the  authority  of  the  latter  must  be 
preferred.  In  every  respect,  therefore,  the  decree  was 
correct,  and  ought  to  be  affirmed. 

Sir  Charles  Wetherall  in  reply. — The  will  clearly 
shows  that  the  testator  constituted  the  real  and  per- 
sonal estate  into  one  indivisible  fund,  for  the  use  of  the 
particular  individuals  who  were  to  take  in  succession. 
The  doctrine  in  Genery  v.  Fitzgerald  (g)y  applies  in 
such  a  case.  That  the  real  and  personal  estate  were 
thus  mixed  together  in  one  fund,  is  amply  shown  by 
the  directions  to  the  trustees  as  to  the  sale  of  the 
estate,  and  by  the  provision,  that,  should  George  Hol- 
land Ackers  die  before  21,  the  estate  devised  to  him 
should  "sink  into  and  form  part  of  the  residuary 
estate."  If  the  estate  is  sold — and  the  trustees  have  the 
power  to  sell  the  whole  of  it,  the  money  arising  there- 
from, or  from  the  leasing,  or  from  the  exchange,  is  to 
go  to  form  part  of  the  residuary  fund.  There  is  no 
condition  precedent  here  to  prevent  the  Appellant 
from  having  a  beneficial  enjoyment  of  this  estate. 
That  part  of  the  will  is  a  direction,  not  a  condition. 

(/)  2  Ves.  521.  (g)  1  Jac.  468. 
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1 835*  Lord  Brougham. — I  think  that  the  intenti<m  of  the 

AcKBBs      testator  here  was,  to   pve  the  residue  to  J.  Co(^ 
V.         Ackers,  but  the  question  is,  whether  that  intention  u 
stated  with  sufficient  clearness  to  enable  the  Court  to 


^— V 


carry  it  into  execution  r  I  am  by  no  meaas  satisfied 
with  the  judgment  of  the  Court  below,  but  I  shall  \ixk 
into  the  cases  before  I  decide  upon  it.  A  question 
similar  to  the  present  was  raised  in  Amphleii  v.  Parlj 
and  Sir  John  Leach  there  doubted  the  authority  of 
JDuraur  v.  Motteua:  (A),  and  intimated  that,  if  it  came 
before  him  in  the  House  of  Lords,  he  would  examine 
into  that  decision.  The  ruling  in  Amphlett  v.  Park 
was  submitted  to.  I  wish  it  had  come  before  me  in 
the  Court  of  Chancery  on  appeal,  for  then,  in  order  to 
settle  the  question,  I  should  have  obtained  the  assist- 
ance of  Lord  Lyndhurst,  the  Master  of  the  Rolls,  and 

the  Vice-Chancellor. 

Judgment  postponed. 


-Aug.  31.  Lord   Brougham. — ^James  Ackers,  being    seised  of 

real,  leasehold  and  personal  estates,  made  his  last  will, 
in  which  among  other  things,  and  after  other  devises 
and  bequests,  he  devised  certain  leasehold  premises 
and  personal  chattels  to  his  wife  for  her  life,  directing 
that  the  interest  therein  unexpired  at  his  decease, 
together  with  the  personal  chattels,  should  revert  to 
and  become  vested  in  his  executors,  to  be  applicable  to 
the  purposes  of  the  will,  afterwards  set  forth,  as  to  his 
personal  estate;  and  he  then  gave  and  devised,  by  the 
most  ample  words,  all  his  real  and  personal  estate, 
whatsoever  and  wheresoever  situated,  to  trustees  (whom 
he  also  appointed  executors  and  guardians  of  James 
Coops  Ackers,  the  Appellant,)  and  their  heirs  and 
assigns  for  ever,  "  upon  trust  as  to  the  real  estate,  to 

(/i)  1  Ves.  320. 
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keep  it  in  repair,  and  to  make  sale,  and  absolutely  1835. 
dispose  of,  or  let  on  reserved  rents,  or  exchange  for 
other  lands,  or  partly  for  other  lands  and  partly  money, 
all  or  any  part  or  parts  of  the  said  real  estate,"  except 
a  small  parcel,  the  subject  of  the  other  appeal,  and 
except  the  part  devised  to  his  wife  for  life,  during  his 
or  her  life ;  and  the  money  got  or  rents  reserved  on 
such  sale,  lease  or  exchange  was  to  fall  into  his  per- 
sonal estate.  He  then  declares  the  trust  as  to  the 
estate  of  Wheelock  (the  subject  of  the  other  appeal) 
to  be,  to  G.  H.  Ackers,  when  he  shall  attain  21, 
together  with  7,000  /.,  but  in  case  of  his  decease  before 
21  without  issue,  both  the  one  and  the  other  are  to 
become  part  of  the  real  and  personal  estate,  and  to  go 
according  to  the  "  disposition"  (in  the  singular)  after 
made ;  and  as  to  the  residue  of  the  personal  estate,  not 
specifically  disposed  of,  the  trusts  are,  to  repair  the 
real  as  well  as  personal,  meaning  of  course  the  lease- 
hold, and  to  invest  the  surplus,  and  to  accumulate  it 
by  way  of  compound  interest,  for  James  Coops  Ackers 
(who  appears  to  have  been  his  natural  son),  "  until  he 
arrives  at  24."  In  passing,  I  must  say,  that  if  any- 
thing turns  on  this,  there  is  a  great  doubt  whether 
G.  H.  Ackers  took  under  the  devise  a  vested  or  a  con- 
tingent interest ;  if  he  had  taken  a  vested  interest,  that 
would  have  made  an  end  of  the  question,  but  then 
there  are  these  words,  "  to  pay  over  when  he  shall 
attain  that  age,"  and  taking  the  two  dispositions 
together,  I  have  no  doubt  whatever,  nor  had  his  Honor, 
that  that  is  a  contingent  devise.  "  Then  upon  trust 
to  convey,  assign  and  transfer,  by  proper  and  effectual 
conveyances  and  assurances,  to  James  Coops  Ackers, 
upon  his  giving  such  securities"  (as  if  it  were  a  condi- 
tion precedent,  which  I  do  not  think  it  is),  "upon  his 
giving  such  securities,  and  executing  such  deeds  and 
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1835.       assurances,  to  the  satisfaction  of  the  said  parties  or 
trustees  for  the  time  being,  as  their  or  his  counsel  shall 
advise,  for  the  regular  payment  of  the  several  annuitiei 
hereinbefore  bequeathed,  all  the  l^al  estate  and  inter- 
est of  and  in  all  my  said  freehold,  copyhold  and  lease- 
hold messuages,  lands,  tenements,  rents  and  heredita- 
ments, moieties,  parts  and  shares  of  messuages,  land8» 
tenements,  rents  and  hereditaments,  situate,  standing, 
arising,  lying  and  being  in  the  United  Kingdom  of 
Great  Britain  and  Ireland,  and  all  other  my  real  and 
personal  estate  and  effects,  i^vhatsoever  and  whereso* 
ever,  not  hereinbefore  given,  devised  and  bequeathed." 
Then  after  that  parenthesis,  on  which  every  thing  turns, 
'^  subject  nevertheless  to  the  life-estate  of  my  said  wife 
in  my  said  capital  messuage  or  dwelling-house,  gar< 
den,  land  and  premises,  and  the  household  goods  and 
chattels  thereto  appertaining  and  belonging."     Now 
this  was  not  much,  if  at  all,  commented  upon  below, 
but  it  does  appear  to  me  to  be  not  an  immaterial  fea- 
ture here.     You  see,  he  first  accumulates  the  personal 
rents,  the  profits  of  the  personal  estate,  they  are  to 
accumulate  with  compound  interest  until  James  Coops 
Ackers  attains  24,  but  he  does  not  say,  and  then  to  be 
given  to  James  Coops  Ackers,  but  he  before  shows 
how  the  accumulations  that  he  has  just  directed  shall 
be  disposed  of,  by  giving  them  to  James  Coops  Ackers 
(which  is  clearly  his  object),  and  he  goes  entirely  oflF 
from  that  to  the  general  residue  of  the  real,  as  well  as  of 
the  personal  estate,  and  it  is  only  under  the  general  gift 
of  the  residue  of  the  real  and  personal  estate  that  he 
gives  any  directions  whatever  as  to  what  is  to  be  done 
as  to  the  accumulations  which  he  had  immediately 
before  directed  to  be  made,  a  circumstance  which  is 
very  material  in  my  view  of  it,  as  to  the  blending  of 
the  two  funds.     The  question  decided  in  the  Court 
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below,  and  now  brought  by  appeal  before  your  Lord-  1 835. 
ships,  is,  whether  or  not  this  devise  gives  the  interme- 
diate rents  and  profits  growing  due,  and  of  which 
perception  has  been  had  by  the  trustees  previous  to 
the  period  of  majority — whether  the  devise  gives  them 
to  James  Coops  Ackers,  the  Appellant  ?  His  Honor 
the  Vice-Chancellor  has  decided  that  these  rents  go 
to  the  heir-at-law,  as  undevised ;  that  it  was  a  resulting 
trust  for  the  heir-at-law,  and  that  the  gift  to  James 
Coops  Ackers  was  contingent  and  not  vested.  I  have 
already  said,  considering  this  to  be  clear  that  it  was  a 
contingent  and  not  a  vested  interest  in  G.  H.  Ackers, 
that  that  raises  the  question  whether  it  was  meant  te 
vest  the  intermediate  rents  and  profits  in  James 
Coops  Ackers.  Upon  the  general  principles  which 
are  to  rule  this  case,  there  is  no  doubt ;  they  are 
recognised  in  all  the  cases,  and  not  disputed  in 
any,  even  where  the  particular  circumstances  are 
understood  to  preclude  their  application  ;  nor  do  I  un- 
derstand them  to  be  here  brought  into  controversy 
except,  perhaps,  in  one  part  of  the  argument,  upon 
the  other  appeal ;  indeed  they  are  so  clear,  that  they 
require  no  defence.  The  heir-at-law  takes,  tlirough 
no  intention  of  the  testator,  but  paramount  the  will, 
and  independent  of  it,  or  as  it  has  been  sometimes  ex  • 
pressed,  and  not  very  correctly,  against  the  will.  This 
is  indeed  quite  plain,  it  is  only  saying  he  takes  as 
heir  and  not  as  purchaser.  But  from  this  it  follows 
that  he  has  no  occasion  at  all  for  arguments  upon  con- 
struction, or  to  ascertain  intentions  in  his  favour.  The 
arguments  belong  to  the  party  who  would  displace 
him,  and,  by  means  of  the  intention  expressed,  defeat 
his  claim ;  nor  can  he  be  so  displaced  and  defeated, 
except  by  direct  words  or  plain  intention — an  expres- 
sion which  I  prefer  to  necessary  intention.  There  must 
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1893.  appear  to  be  sach  an  intention  to  exclude  him,  as  to 
leave  no  reasonable  doubt  in  the  Court  that  it  existed 
iii  the  mind  of  the  testator,  and  it  will  manifestly  iiot 
be  sufficient,  that,  firom  the  general  circumstances  and 
situation  of  the  party,  or  even  from  the  general  aspect 
of  the  instrument,  we  may  have  no  moral  doubt  of  how 
the  framer  of  it  could  have  answered  the  question  had 
he  been  asked  to  declare  his  meaning,  for  this  would 
let  in  every  case  of  plain  omission  by  mistake,  and  of 
gift  by  inept  words,  or  in  contravention  of  the  raks 
of  law.  The  words  used  in  the  will  must  be  sufficient 
according  to  their  legal  sense,  and  within  the  rules  of 
law  to  indicate  the  intention— there  it  is  chiefly  that 
the  authorities  aid,  and  indeed  control  us — for  there 
have  been  authorities  in  this  as  in  many  other  branches 
of  the  law  respecting  devises  and  bequests,  whidi 
have  given  a  certain  weight  to  certain  provisions ;  that 
is  to  say,  the  Courts  liave  held  these  provisions  as  so 
strong  to  indicate  intention,  that  a  rule  of  constrac- 
tion  with  regard  to  them  may  be  said  to  have  been 
adopted,  and  when  we  find  such  provbions,  we  are  not 
at  liberty  to  say  the  intention  did  not  exist,  unless  the 
other  parts  of  the  instrument  are  sufficient  to  rebut 
the  inference. 

Now  it  is  impossible  for  mc  to  look  at  the  cases 
decided  both  at  law  and  in  equity  without  feeling 
that  great  force  has  been  given  to  general  bequests  of 
all  the  residue,  real  and  personal.  The  Court  of 
Common  Pleas,  while  it  possessed  such  lawyers  as 
Mr.  Justice  Wilson  and  Mr.  Justice  Heath,  held  such 
a  gift  to  be  strong  enough  to  pass  real  estate,  though 
accompanied  with  limitations  utterly  inapplicable  to 
any  but  personal  estate,  Doe  v.  Chapman  (i)  ;  and  the 

(i)  1  H.  Bl.  223. 
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same  was  afterwards  held  in  Smith  v.  Coffin  (k);  a       i835. 
doctrine  extended  many  years  afterwards  in  Morgan 
V.  Sumam(J)j  (when  Sir  James  Mansfield  was  in  that 
Court,)  to  comprehend  estates  not  in  the  contempla- 
tion of  the  testator.     But  this  principle  is  general 
and  will  not  carry  us  a  great  way.     The  view  taken 
of  a  mixed  residuary  gift  in    Gibson   v.  Montfort^ 
is  of  great  importance.     I  have  seen  it  commented 
upon  by  some  very  able  text  writers,  as  if  Lord  Hard- 
wicke  had  there  considered  that  a  residuary  gift  of 
real  estate  by  way  of  executoiy  devise,  and  to  a  person 
not  in  esse,  or  to  a  person  in  esse^  but  to  take  only  at 
a  future  time,  carried  the  rents  and  profits  of  the 
estate  during  the  intermediate  time.     That  is  cer- 
tainly not  the  ground  of  the  decision,  which  proceeds 
upon  the  whole  circumstances  of  the  case,  on  the 
devise  being  to  the  trustees  in  fee,  and  on  the  gift 
being  the  residue  of  all  the  estates,  real  and  personal. 
But  in  one  part  of  his  elaborate  judgment  (m),  he  says, 
"  It  is  pretty  hard  to  say,  that  in  any  case  where  one 
devises  all  the  rest  and  residue  of  his  real  estate" — 
now,  mark  that — "  of  his  real  estate,  the  heir  should  be 
enabled  to  claim  anything  out  of  it ;  for  how  can  he 
claim  or  take  these  intermediate  profits?     He  must 
claim  them  as  part  of  the  real  estate  undisposed  of, 
not  by  any  particular  trust."     It  is  clear  he  must 
claim  them  as  heir,  and  therefore,  ex  hj/potfiesi,  all  the 
real  estate  undisposed  of,  being  in  the  residue  given 
to  A.  B.J  the  heir  cannot  claim  them.     Lord  Hard- 
wicke  afterwards  dwells  on  the  residuary  devise  of  all 
estate  personal  as  well  as  real.     Let  us,  however,  in 
passing,  remark,  although  this  is  quite  unnecessary  in 
disposing  of  the  present  question,  that  it  does  seem 

{k)  a  H.  Bl.  444.  (w)  1  Ves.  490. 

(/)  1  Taunt.  289. 
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18S5.  difficult  to  ondeTBtand  a  residuary  devise,  erea  whea 
Ac&BBs  confined  to  real  estate,  in  any  other  than  this  genenl 
^*  and  absolute  sense.  For  what  can  it  mean,  but  to 
give  away  from  the  heir  whatever  had  not  before  been 
given  away  from  him  ?  In  some  of  the  cases  discus- 
sion has  arisen  as  to  the  words  ^'  not  before  given/'  or 
'^  not  otherwise  disposed  of;"  but  these  are  implied  in 
'*  rest,  residue  and  remainder ;"  and  besides,  those 
words  are  here,  for  it  is  in  that  way  the  residue  is 
given ;  the  word  ^^  residue"  is  not  here,  but  I  think  it 
stronger  for  not  being  here,  for  I  think  you  find  in  all 
the  cases  it  is  said  that  **  all  other  estate  not  otherwise 
disposed  of/'  is  clearly  stronger  than  all  residue. 
Then,  suppose  I  give  my  estate  of  Blaekaere  to  A^ 
and  then  give  to  B.  my  other  real  estate  not  already 
or  otherwise  disposed  of,  *^  to  be  taken  by  him  at  21," 
or  *^  when  he  arrives  at  21,"  surely  this  includes  not 
merely  the  corpus  of  my  estate  at  Whiteacre,  but  the 
intermediate  rents  of  it,  because  they  are  parts  of  the 
real  estate  not  otherwise  disposed  of.  This  clearly 
appears  to  have  been  Lord  Hardwicke's  opinion,  and 
I  know  of  no  case  in  which  it  has  been  overruled, 
though  it  is  said  to  be  inconsistent  with  Sullock  v. 
Stones  {n)j  of  which  I  shall  presently  speak. 

But  Gibson  v.  Montfort  is  certainly  of  pecuUar 
authority.  There  is  hardly  any  one  of  the  same  emi- 
nent person's  judgments  more  laboured,  and  he  felt 
strongly  the  difficulties  of  construing  the  will,  for  he 
begins  by  saying  that  it  looked  as  if  the  testator  had 
been  minded  to  raise  all  the  questions  touching  exe- 
cutory devises  in  trust  which  he  could  raise  on  such 
an  instrument.  The  part,  too,  which  occupies  by  far 
the  greatest  portion  of  the  judgment  is  the  one  here 

(/i)  3  Ves.  521. 
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in  question.  Lord  Hardwicke,  at  great  length,  shows  i835. 
that  the  trustees  took  a  fee  in  the  estates  devised; 
and  he  then  refers  fully  to  the  case  of  Stephens  v. 
StephenSj  and  to  the  concurring  opinion  of  the 
courts  of  law  and  equity,  of  himself  sitting  in  the 
Court  of  King's  Bench  (for  he  was  one  of  the  judges 
who  decided  it),  and  of  Lord  Talbot  and  Lord  King, 
that  an  executory  devise  of  all  the  rest  and  residue  of 
an  estate,  real  and  personal,  takes  in  the  intermediate 
profits  of  the  real  estates  so  devised  upon  contingency* 
He  then  states,  that  the  only  diflTerence  between  Ste- 
phens V.  Stephens  and  the  case  then  before  him  was, 
that  the  devisee  was  in  esse^  which  he  agrees  made  it 
stronger.  In  the  present  case,  too,  the  devisee  was  in 
esse.  But  he  still  holds  that  case  of  Stephens  v. 
Stephens  sufficient  to  decide  the  one  in  hand,  though 
he  adds,  that  it  did  not  rest  there,  for  the  blending  of 
real  and  personal  estates  in  the  same  residuary  clause, 
the  surplus  of  the  personal  being  on  all  hands  ad- 
mitted to  pass,  is  a  strong  argument  against  a  resulting 
trust  to  the  heir-at-law,  and  that  Lord  King  laid 
great  strength  on  that  circumstance  in  Rogers  v« 
Rogers  (o).  He  further  relies  on  the  disposal  of  the 
annuities,  as  furnishing  new  indications  of  the  inten- 
tion to  exclude  the  heir.  Some  persons  have  been 
disposed  to  think  that  Rogers  v.  Rogers  is  the  same 
case  as  Stephens  v.  Stephens,  but  it  is  not  the  same, 
and  it  does  not  appear  to  me  to  be  the  least  like  it, 
Stephens  v.  Stephens  being  a  much  stronger  case  than 
Rogers  v.  Rogers^  and  being  one  of  the  most  cele- 
brated cases  in  the  Court  of  Chancery  or  Court  of 
King's  Bench.     Lord  Hardwicke  also  relies  on  the 

(o)  3  p.  Wms.  193. 
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1835.      disposal  of  the  annuities  as  furnishing  a   new  indi- 


Ackers     cation  of  the  intention  to  exclude  the  heir.     These, 
«•  which  were  to  be  paid  out  of  the  real  estate  in  case 

■""*     the  personal  estate  proved  deficient,  were  ordered  to 
fall  into   the  residue  as  the  lives    fell   in.     I  have 
preferred  a  reference  to  the  important  cases  of  Ste- 
phens  V.  Stephens  and  Rogers  v.  Rogers^  in  the  words, 
and  with  the  remarks  of  such  a  commentator  as  Lord 
Hardwicke,  rather  than  going  at  once  to  the  boob 
where  those  cases  are  reported.     But   taking  them 
into  view,  and  especially  considering  the  decision  of 
Lord  Hardwicke  in  Gibson  v.  Mantfort^   I  remain 
without  any  doubt  at  all  upon  the  case  at  your  Lord- 
ships' bar.     But   Stephens  v.  Stephens   requires  an 
observation  further.    The  folio  edition  of  Forrester's 
Cases  temp.  Lord  Talbot,  was  published  before  1750 
(it  was  published  in  1741),  when  Gibson  v.  JWantfart 
was  decided,  and  yet  it  is  observable  and  remarkabk 
that  Lord  Hardwicke  there  speaks  of  Lord  Talbot's 
opinion  as  known  to  him  only  by  ramour ;    he  says, 
**  I  have  heard  that  Lord  Talbot  approves  of  that  case." 
But  Lord  Camden,  in  a  case  which  I  cannot  recollect 
the  name  of,  says,  that  Forrester's  Reports  are  only 
written  by  Forrester  down  to  page  228.     It  is  a  very 
odd  circumstance  that  Stephens  v.  Stephens  begins  in 
page  228 ;  so  that  that  may  account  for  Lord  Hard- 
wicke  not  taking  the   statement   of   Lord    Talbot's 
approval  on  that  authority.     Lord  Talbot  (according 
to  the  Report  in  page  228)  expressed  his  satisfaction 
with  the  certificate  of  the  King's  Bench,   and  said, 
he  hoped  it  would,  for  the  future,  be  a  leading  case 
in  the   determination  of  all  questions  of  this  kind. 
The  main  point,  no  doubt,  in  the  case  sent,  and  in 
the  certificate  returned,  was,  notwithstanding  this,  a 
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question  then  held  not  to  be  sufficiently  decided.  In  i835. 
Taylor  v.  Biddal  (p)  it  is  said,  "  if  the  intent  be  that  ackers 
the  devisee  shall  take  in  prcBsenti^  and  there  is  no  ^  ^ 
incapacity  in  him  to  do  it,  he  shall  not  take  infaturo 
by  an  executory  devise."  The  devise  there  was  to  -4.  jB. 
until  her  son  should  be  of  age,  then  to  him  in  fee ;  he 
died  within  age,  and  yet  it  was  held  that  a  fee  vested 
in  him  presently.  In  Stephens  v.  Stephens  {q^  an 
executory  devise  of  an  estate  of  inheritance  to  a  person 
unborn,  when  he  shall  attain  the  age  of  21  years,  was 
held  to  be  good,  and  the  intermediate  rents  and 
profits  were  there  declared  to  belong  to  Sir  Thomas 
Stephens,  by  virtue  of  the  residuary  clause  in  the  will, 
as  an  interest  in  the  testator's  estate  not  before  be- 
queathed or  disposed  of.  The  first  part  of  that 
decision  was  expressly  founded  on  Taylor  v.  Bid- 
dal. But  Bullock  V.  Stones  (r)  is  cited  as  inconsistent 
with  Gibson  v.  Montfort.  I  do  not  think  there  is  any 
discrepancy  between  them  whatever;  indeed  it  is 
impossible  there  should  be.  Lord  Hardwicke  had 
decided  the  one  only  a  few  years  before,  and  no 
person  who  had  decided  that  case  could  have  omitted 
the  consideration  of  it  in  every  other  case  coming 
before  him  on  the  same  subject,  as  long  as  he  lived. 
He  appears  to  have  laboured  at  it  as  much  as  any  other 
case  he  ever  decided.  I  shall  first  remark  upon  it, 
that  some  of  the  circumstances  are  wanting  in  Bullock 
v.  Stones  which  occur  in  Gibson  v.  Montfortj  and 
which  occur  here ;  next,  reliance  was  there  placed  in 
the  argument  at  the  bar  upon  the  relation  in  which 
the  devisee,  tlie  unborn  son  of  John  Stones,  the  file- 
cutter,  stood  to  his  father.  Thirdly,  the  judgment 
only  gives  the  file-cutter  (who  was  heir-at-law)  the 

(p)  a  Mod.  aSg.  (<?)  Cas.  temp.  Talb.  aaS. 

(r)  2  Ves.  52 1 . 
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1835.       rents  and  profits  nntil  the  son  comes  m  eue,  and  thes 
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gives  tliem  to  the  son ;  at  least  this  is  the  plain  mesn- 
V.  ing  of  the  judgment,  though  it  is  very  inaccantdr 
Pairrt.  given,  Lord  Hardwicke  being  made  to  say,  ••  I  m 
of  opinion  that  this  intennediate  interest  or  benefit 
arising  to  the  heir-at-law,  as  to  the  profits  of  this 
estate,  will  determine  upon  hb  having  a  son«  for  that 
son's  education  is  to  come  out  of  them ;"  and  he  adds, 
**  the  son  whom  testator  has  instituted  as  heir,"  (uaiig 
an  expression  in  the  civil  law,)  ^^  shall  have  the 
benefit  of  these  rents  and  profits  ftt>m  the  time  of  his 
birth."  Now  this  is  his  studious  and  firm  opinion, 
but  he  goes  on  to  add,  '^  at  least  so  far  as  his  educi- 
tion  and  maintenance  are  concerned."  What  the 
surplus  will  be  does  not  appear — probably  nothing. 
This  is  rather  an  ex  cathedrd  deciding,  as  to  the  inter- 
mediate rents  and  profits  paying  the  maintenanee 
and  educatioUi  which  is  not  disposing  of  that  ques- 
tion. 

The  utmost  then  that  can  be  said,  as  to  the  surplus 
untouched  by  the  special  direction  respecting  main- 
tenance and  education,  is,  that  the  judgment  avoids 
disposing  of  it.  But  that  which  totally  distinguishes 
the  file-cutter's  case  from  Gibson  v.  Jifontfort^  and 
from  the  present  case,  is,  that  it  is  not  the  case  of  a 
general  residue  at  all,  it  is  only  a  gift  of  the  *'  real  and 
personal  estate  at  Ashgate.'*  By  this  must  be  in- 
tended the  real  estate  at  Ashgate  and  the  personal 
estate  there,  or  the  personalty  connected  with  the 
realty,  and  it  looks  as  if  it  had  been  leasehold.  Now 
no  one  maintains  that  a  devise  to  A.  when  bom,  or 
when  he  attains  21,  of  the  estate  at  Blackacre,  will 
convey  the  intermediate  rents.  That  is  a  known  and 
admitted  distinction  between  a  devise  of  real  and  a 
gift  of  personal  estate,  to  vest  in  possession  or  at  a 
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future  time.  Genery  v.  Fitzgerald  (s)  was  decided  1 835. 
by  Lord  Eldon,  upon  an  appeal  from  the  Rolls,  and  "^  ' 
he  was  so  clear  upon  the  point  that  he  stopped  the  v. 

Respondent.  Bullock  v.  Stones  was  cited  by  the  present 
Vice-Chancellor,  who  argued  it  for  the  Appellant,  as 
was  Gibson  v.  Monffort.  His  Lordship,  therefore,  had 
the  whole  before  him ;  and,  after  admitting  the 
distinction  between  real  and  personal  gifts  in  the 
same  terms,  and  to  the  same  purpose  to  which  I  have 
jast  adverted,  he  says,  "  When  a  testator  mixes  up 
real  and  personal  estate  in  the  same  clause,  the  ques- 
tion must  be,  whether  he  does  not  show  an  intention 
that  the  same  rule  shall  operate  on  both ;"  that  is,  as  to 
the  intention  to  be  gathered  from  the  blending  or  the 
mixing ;  but  I  say,  the  residuary  nature  of  the  gift  is, 
that  which,  in  the  judgment  of  Lord  Hardwicke  in 
Gibson  V.  Montfortj  is  the  strongest  reason  for  adopt- 
ing such  a  conclusion.  It  must  be  further  remarked, 
that  this  was  a  direct  gift  to  the  devisee,  and  not  a  fee 
limited  first  to  trustees.  Now  Lord  Hardwicke  must 
have  deemed  that  an  important  feature  in  Gibson  v. 
Montfortj  for  a  great  part  of  his  argument  is  employed 
in  demonstrating  that  the  trustees  took  a  fee,  and 
accordingly  reliance  was  placed  on  the  diflTerence 
between  the  two  cases  by  the  Vice-Chancellor  arguing 
on  the  Appellant's  behalf  in  Genery  v.  Fitzgerald. 
Nevertheless,  Lord  Eldon  was  quite  clear  that  the 
blending  of  realty  and  personalty  in  one  clause  was 
sufficient,  and  affirmed  the  judgment  of  the  Master  of 
the  Rolls  without  hearing  the  other  side,  although 
the  fee  previously  given  to  trustees,  of  which  Lord 
Hardwicke  thought  so  much  in  the  former  did  not 
exist  in  that  case. 

(«)  1  Jac.  468. 
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J  83  7.  The  case  before  us  has  all  the  circumstanoes  "wtiA 

occurred  in  Gibson  v.  Montfort^  except  that  of  tk 
annuities  directed  to  fall  in,  and  it  has  other  circum- 
stances fiilly  as  strong  as  that  was  which  did  not 
occur  in  the  former  case.  It  is  also  distinguished  br 
the  circumstance  admitted  by  Lord  Hardwicke  to 
have  some  weight,  of  the  gift  being  to  a  person  n 
esse.  There  is  here,  therefore,  a  devise  to  trustees  in 
fee,  not  proved  by  impUcation,  or  made  out  by  ret- 
soning,  but  made  in  the  most  apt  and  express  terms 
to  convey  a  fee ;  and  there  is  the  power  of  sale,  and 
exchange  of  all  or  any  part  of  the  real  estate ;  the  pria 
to  fall  into  the  residue,  and  go  firom  the  heir— go 
firom  the  heir,  because  the  testator  has  given  tbe 
residue.  Now  it  is  said  that  that  is  only  a  powor 
given  to  the  trustees  and  executors  to  dispose  of  b? 
way  of  sale  or  exchange  in  such  a  way  as  to  improve 
the  real  estate.  Then  what  is  the  meaning  of  the 
word  "  whole  ?"  if  it  had  been  "  the  sale  of  part,"  or 
"  to  make  sale  of  part,'*  that  would  have  been  intelli- 
gible; that  would  mean  only  such  as  would  goto 
the  improvement  of  the  whole  real  estate,  and  that 
would  not  be  a  power  of  conversion  out  and  out  (as 
is  the  language  of  the  Court  on  the  subject)  of  the 
real  estate ;  and  then  it  might  be  argued  as  it  was 
argiied  at  the  bar,  that  if  it  had  been  a  conversion 
out  and  out  under  this  clause,  the  Court  of  Chancenr 

• 

would  have  restrained  them  by  injunction  for  a  breach 
of  trust.  But  what  is  the  meaning  of  sajdng  to  im- 
prove the  estate,  not  by  the  sale  of  part,  but  the 
whole?  There  is  a  power  to  sell  the  whole  real 
estate ;  that  is  to  annihilate  the  real  estate,  to  con- 
vert it  out  and  out  into  personalty.  I  do  not  under- 
stand how  that  can  be  restricted.  It  looks  like  a 
contemplation  of  selling  if  a  good  price  could  be  got 
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for  it,  which  I  take  it  this  manufacturer  thought  would  1 835. 
be  a  good  way  of  improving  his  real  estate,  and  that  ackers 
the  best  mode  of  doing  it  would  be  to  convert  it  into  *• 

personalty.  There  is  a  clause  respecting  the  repairs 
of  the  leasehold  out  of  the  general  fund.  There  is 
the  accumulation  of  the  personalty  and  compound 
interest  directed,  and  before  any  direction  is  added 
as  to  who  shall  take  this,  there  comes  the  general 
gift  of  the  real  and  personal  estate  not  otherwise  given, 
so  that  though  no  direction  is  given  as  to  accumulat- 
ing the  income  of  the  real  estate,  yet  the  accumu- 
lation of  the  personal  income  is  only  given  under 
the  same  clause  which  gives  the  residue  of  the  real 
estate.  The  word  "  disposition"  is  used  in  the  sin- 
gular, indicating  clearly  that  it  was  all  one  provision 
or  gift,  real  as  well  as  personal. 

There  remains,  then,  no  doubt  whatever  that  this 
case  is  at  least  as  strong  as  Gibson  v.  Montfort ;  per- 
haps stronger;  that  it  is  stronger  than  Genery  v. 
Fitzgerald ;  that  it  does  not  at  all  come  within  the 
principle  of  Bullock  v.  Stones,  and  that,  therefore,  we 
are  justified  in  deciding  that  the  circumstances  indi- 
cate plainly  an  intention  to  displace  the  heir-at-law 
with  respect  to  the  intermediate  rents  and  profits. 

I  do  not  at  all  consider  the  doctrine  as  recognised 
in  StepJiens  v.  Stephens,  Gibson  v.  Montfort,  and 
Genery  v.  Fitzgerald,  as  an  arbitrary  one,  or  pro- 
ceeding on  technical  grounds.  The  main  circum- 
stance of  the  residuary  gift  of  real  and  personal  natu- 
rally and  in  itself  indicates,  and,  strongly  too,  an  in- 
tention that  both  should  follow  the  same  course,  and 
be  dealt  with  in  the  same  way.  But  I  am  also  of 
opinion,  that  the  gift  of  a  real  residue,  without  blend- 
ing it  with  a  personal  residue,  would  of  itself  have 
the   same  effect  upon  another  ground,  namely,  the 
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1835.  meaning  of  residue ;  still  more,  if  as  here  the  words, 
^*  not  otherwise  disposed  of/*  are  found  in  the  gift ; 
for  this  shows  that  the  devisee,  under  such  a  gift,  is 
to  take  all  the  real  estate,  not  otherwise  g^ven ;  and 
this  must  exclude  the  heir  who  cannot  as  such  take 
under  any  gift.  Such,  too,  is  Lord  Hardwicke's 
opinion  in  Gibson  v.  Mantfort,  although  he  does  not 
decide  the  case  upon  this  ground  alone.  As  for 
Wright  v.  Horn  (<)>  which  is  sometimes  referred  to 
in  cases  of  this  kind,  and  which,  as  well  as  Goodright 
y.  Opie  (ti),  is  relied  on  in  the  ar^ment  at  the  bar 
in  Gibson  v.  Montfort^  it  clearly  has  no  applicati<Hi, 
for  it  related  entirely  to  a  lapsed  devise  of  land  which 
is  now  admitted  not  to  pass  under  such  residuary  gift. 
The  residuary  gift  is  that  which  the  present  case  has 
in  common  with  the  three  others  I  have  cited.  Bat 
the  other  circumstances  of  the  case  (I  mean  the  other 
provisions  of  the  will)  are  strong  to  indicate  the  same 
intention  of  excluding  the  heir-at-law. 

I  observe  that  reliance  was  placed  below  upon  the 
parenthetical  words,  "  upon  his  giving  such  securitv, 
&c."  And  his  Honor  is  represented  to  have  treated 
these  as  in  the  nature  of  a  condition  precedent.  To 
be  sure,  if  it  were  so,  that  would  make  a  great  differ- 
ence in  the  argument,  but  I  can  on  no  account  allow 
that  there  is  anything  like  a  condition  precedent^  or, 
indeed,  a  condition  subsequent  either,  to  be  found  in 
these  words ;  but  it  is  a  direction  and  provision  wholly 
nugatory  and  useless,  inasmuch  as  the  law  would 
have  required  the  performance  of  the  same  thing 
wholly  unconnected  with  the  devisee  taking  under  the 
gifts,  or  his  manner  of  taking.  The  common  direc- 
tion to  give  a  receipt  might  as  well  be  called  a  condi- 
tion precedent. 

(0  8Moi  nai.  (fi)  Id.  123. 
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I  am,  therefore,  of  opinion,  that  in  this  case  the  1835. 
gift  to  James  Coops  Ackers,  though  it  was  not  vested^ 
yet  was  a  gift  that  displaces  the  heir,  for  the  reasons 
which  I  have  given,  in  respect  chiefly  to  the  residuary 
gift  of  real  and  personal  estate,  but  in  respect  also,  as 
strengthening  that  inference,  to  the  intention  of  dis- 
placing the  heir-at-law  in  favour  of  the  devisee,  and 
which  intention,  I  think,  is  clearly  made  out  from  the 
other  circumstances  of  the  case.  I  shall,  therefore, 
move  that  in  this  case  the  decree  of  the  Court  below 
be  reversed,  and  that  the  costs  shall  come  out  of  the 
estate. 

The  following  was  the  order  entered  in  the  Journals : 
^*  Ordered  and  adjudged  that  the  order  complained 
of  in  the  said  appeal  be,  and  the  same  is  hereby  re- 
versed, and  that  the  demurrer  be  allowed ;  without 
prejudice  to  the  equities  of  the  several  parties  to  this 
suit  in  the  suit  and  appeal  o{Phipp$  v.  Ackers  (a),  now 
depending  in  this  House.  And  it  is  further  ordered, 
that  the  costs  of  all  parties,  both  in  the  Court  below 
and  of  the  appeal,  be  paid  by  the  Appellant,  James 
Ackers,  out  of  the  estate." — Lords'  Joum.  67,  p.  651. 

(a)  See  next  case. 
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FROM   THE  COURT  OF  CHANCEBT. 


Sophia  Phipps,  Widow  - 


-     Appellant. 


George  Holland  Ackers  ....     JiespandaL 

A  testator  devised  and  bequeathed  all  his  real  mnd  peiaoial 
estate  to  trustees,  in  trust,  as  to  his  lands  in  W.,  to  caonj 
them  to  6.  H.  A  when  and  so  soon  as  he  should  attain  liis 
age  of  21  years ;  and  also  to  pay  him  7,000  L  upon  his 
attaining  that  age ;  but  in  case  he  should  die  under  21, 
without  leaving  issue  of  his  body,  then  the  lands  in  W. 
given  and  devised  to  him,  tc^ther  with  the  7,0001, 
should  sink  into  the  residue  of  the  testator's  real  and 
personal  estate,  and  go  over.  Q.  H.  A.  attained  his  age 
of  21  ten  years  after  the  testator's  death.  Did  G.  H.  A. 
take  a  vested  interest  in  the  lands  in  W.  on  the  testator's 
death,  or  was  it  contingent  until  he  attained  21  ?  And  did 
the  rents  and  profits  arising  from  these  lands  in  the  mean- 
time belong  to  him  or  to  the  testator's  heir-at-law  1 — (Sm 
the  next  preceding  case.) 

Where  the  subjects  of  two  appeals  are  so  connected  that  the 
case  of  a  party  to  one  of  them  is  affected  by  the  arguments 
in  the  other,  to  which  he  is  not  a  party,  his  counsel  will  be 
allowed  to  answer  those  arguments. 


Mrs.  phipps,  the  Respondent  in  the  preceding 
case,  and  heir-at-law  of  the  testator  therein  mentioned, 
appealed  against  the  Vice-chancellor's  decretal  order, 
allowing  George  Holland  Ackers'  demurrer  to  her 
Bill  (a).    This  appeal,  as  well  as  that  of  Ackers  v. 

(a)  Vide  supra,  p.  673,  and  5  Sim,  61 . 
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PhippSy  having  abated  by  Mrs.  Phipps'  death  before        1 835. 
the  hearing,  they  were   both   revived   by  an  order 
of  the  House,  in  the  names  of  her  executors  and 
devisees. 

The  arguments  on  the  devise  to  James  Ackers  in 
the  preceding  case,  being  admitted  to  apply  generally 
to  the  devise  to  the  Respondent  in  this  appeal,  it  was 
agreed,  on  the  suggestion  of  Lord  Brougham,  that 
only  one  counsel  on  a  side  should  be  heard,  and  that 
the  counsel  for  James  Ackers  might  attend  to  watch 
his  interests. 

Mr.  Preston  for  the  Appellants : — ^The  first  propo- 
sition is,  that  the  devise  of  the  testator^s  real  and 
personal  estates  to  his  trustees  (&),  and  the  direction 
to  them,  as  to  the  Wheelock  estate,  to  stand  seised 
thereof,  in  trust,  to  convey  the  same  to  G.  H.  Ackers, 
when  and  so  soon  as  he  should  attain  his  age  of  21  ^ 
has  not  the  constituent  qualities  of  a  gift  to  him  of 
the  rents  and  profits  of  diat  estate  from  the  testator^s 
death  till  he  attained  the  age  of  21.  Every  devise  of 
real  estate,  that  will  pass  the  intermediate  rents,  must 
vest  instanter  in  the  devisee;  otherwise  those  rents 
result  to  the  heir-at-law,  or  fall  into  the  residue  of  the 
real  estate,  and  they  would  pass  under  a  general  resi- 
duary clause ;  as  for  instance,  if  a  testator  give  all 
his  real  estates  to  his  daughter's  son  A.,  at  his  age  of 
21,  and  if  A.  die  under  21,  to  every  other  son  of  his 
daughter  at  the  age  of  21,  that  is  a  good  executory 
devise  of  the  real  estate ;  and  then  if  he  give  all  the 
residue  of  hi^  real  and  personal  estate  to  another,  the 
intermediate  rents,  imtil  the  devisee  of  the  real  estate 

(fo)  Vide  supra,  p.  668. 
zz  2 
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1835.       attain   21,  will  pass  with   the  residue.     Stephens  y. 
"phifps      Stephens  (c)  ;    Gibson  v.  Lard  Montfart  (d). 

The  second  proposition  is,  that  the  residuary  clause 
in  this  will,  taken  in  its  largest  sense,  does  not  carry 
the  intermediate  rents  of  the  real  estate  to  Junes 
Ackers — 

Mr.  Knight : — James  Ackers,  to  whom  the  residue 
of  the  estates  real  and  personal  is  devised,  does  not 
claim  the  rents  of  the  Wheelock  estate. 

Lord  Brougham : — Mr.  Knight,  if  I  find  my 
opinion  of  your  client's  case  affected  by  Mr.  Preston's 
argument,  I  will  apprise  you  of  it  at  tihe  close. 

Mr.  Preston: — ^The  argument  for  the  Appellants 
must  be  carried  to  the  length  that  the   residuary 
clause  in  this  will  did  not  pass  the  intermediate  rents 
of  any  of  the  real  estates ;  and  if  this  House  should 
decide  that  it  did,  on  the  authority  of  such  cases  as 
Genery  v.  Fitzgei^aldj  (e),  that   decision  will    operate     I 
against  the  Appellants  in  this  case.     The  judgment 
of  Lord   Eldon  in   Genery  v.  Fitzgerald^  was  pro- 
nounced without  that  learned  judge's  usual  caution, 
and   it  was   not  supported   by   the   previous   cases. 
There  was  no  doubt  that  a  gift  of  personal  estate  to 
A.  at  21,  would  carry  the  intermediate  profits;  but 
Lord  Eldon  held,  that  when  a  testator  mixed  up  real 
and  personal  estate  in  the  same  clause,  he  thereby 
showed    an    intention   that  the    same     rule    should 
operate  on  both  estates.     His  lordshipV  error  was  in 
applying  a  rule  of  construction  instead  of  a  rule  of 

(c)  Cas.  Temp-  Talb.  239-333.  (^0  1  Ves.  sen.  485. 

(e)  Jacob,  468. 
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law.  The  distinction  between  real  and  personal  i835. 
estate  was  truly  laid  down  in  the  xjase  of  Forth  v. 
Chapman  (/),  which  has  never  been  shaken,  except 
for  a  short  time  by  Porter  v.  Bradley  {g\  after  which 
the  law  was  brought  back  as  it  stood  before.  There 
was  no  such  general  rule  as  that  alluded  to  by  Lord 
Eldon  in  Genery  v.  FitzgeratdyUsmelyj  that  by  mixing 
two  funds,  realty  and  personalty,  you  are  to  apply  to 
both  the  law  which  is  applicable  to  one  only  of  the 
funds.  In  the  file-cutter's  case,  Bullock  v.  Stones  (A), 
the  heir-at-law  was  held  entitled  to  the  intermediate 
rents  of  the  devised  estates.  The  devise  there  was,  of 
all  the  testator's  real  and  personal  estate,  in  trust, 
that  the  first  son  of  J.  Stones,  (the  file-cutter,)  when 
he  came  to  21,  should  have  all  the  real  and  personal 
estate,  and  his  heirs  male  for  ever }  with  a  direction 
for  his  maintenance  and  education.  J.  Stones  had  no 
son  at  the  date  of  the  will  or  at  the  testator's  death. 
Lord  Hardwicke  held,  that  the  profits  of  the  personal 
estate  were  to  accumulate,  and  as  to  the  real  estate, 
that  the  devise  of  it  was  a  good  executory  devise, 
but  that  all  the  rents  and  profits  descended  to  the 
heir,  until  a  son  was  bom  to  J.  Stones,  when  they, 
or  as  much  as  might  be  necessary,  should  be  applied 
to  his  maintenance  and  education;  that  the  legal 
estate  was  in  the  trustees  and  the  gift  to  J.  Stones 
was  contingent.  Lord  Hardwicke,  in  his  judgment, 
said,  "  Where  there  is  an  executory  devise,  whether  of 
a  legal  estate  or  of  a  trust  estate  in  this  Court,  the 
rents  and  profits  go  to  the  heir-at-law,  because  the 
legal  estate  in  the  one  case  or  trust  in  the  other 
descends  in  the  meantime  to  the  heir-at-law."    So 

(/)  1  P.  Wms.  663.  (g)  3  T.  Rep.  143, 

(h)  2  Ves.  sen.  521,  and  Bell's  SupplemeDt,  419. 
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1855.  again  in  the  case  of  Gibson  v.  Ijord  i£omtfarl  (i), 
PhippT  I^^d  Hardwicke,  approving  of  the  decision  ii 
Stephens  v.  Stephens^  said,  **  in  a  Court  <^Law,  it  had 
been  determined  that  where  there  is  am  executory 
devise  in  a  will,  all  the  rest  and  residue  of  an  estate 
real  and  personal  would  also  take  in  the  mtennedkte 
profits  of  the  real  estate  so  devised  in  cxmtingeicj, 
which  would  otherwise  go  to  the  hcir-atJawJ^ 

Lord  Brougham : — The  case  of  Bullock  ▼.  Stem 
was  cited  to  Lord  Eldon  in  Genery  v.  Fitzgerald^  and 
was  more  relied  on  than  the  case  of  Cfibsan  v.  Lmi 
Montfort. 

Mr.  Preston : — ^The  attention  of  Lord  Elldon  was 
not  called  to  the  question  of  the  rents  and  profits ;  it 
is  a  misfortime  that  Lord  Eldon  did  not  hear  coon- 
sel  on  both  sides,  and  did  not  take  time  to  consider 
the  case,  instead  of  deciding  it  ofi*  hand.  His  judg- 
ment must  sooner  or  later  be  reviewed  by  this  House, 
with  the  assistance  of  the  judges  of  the  courts  of  lav, 
and  till  then  it  cannot  be  received  as  law.  The  true 
principles  of  constioiction,  with  the  history  of  the 
cases  from  which  they  are  derived,  are  stated  by 
Chief  Justice  Willes  in  the  case  of  Doe  d.  Morris  v. 
Underdown  (J),  where  it  is  said  that  a  residuary  de- 
vise of  real  estate  will  not  pass  any  benefit  by  reason 
of  lapse,  as  such  benefit  belongs  to  the  heir  at  law : 
Wright  V.  Home  (A),  Goodright  v.  Opie  (Z),  Bagwell 
V.  Dry  (ni).  A  general  devise  of  real  estate,  being 
a  contingent  devise,  will  not  carry  any  immediate 
beneficial  interest :    Duffield  v.  Duffield  (n).      In  that 

(t)  1  Ves.  sen.  485-491.  (fw)  1  P.  Wms.  700. 

( /)  Willes,  293-297-  ('»)  3  BJi.  N.  S.   a6o.     S.  C. 

(k)  8  Mod.  222.  1  Dow.  &  C.  395. 

(Old.  123. 
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case,  which  was  a  well-considered  and  a  most  im-  1835. 
portant  case,  this  House  established  the  opinion  of  the 
judges,  that  the  rents  and  profits  of  the  estates  there 
devised  belonged  to  the  heir-at-law  of  the  testator, 
until  the  estates  became  vested  in  the  devisee  by  his 
attaining  21. 

The  third  proposition  was,  that  if  the  residuary 
clause  (o)  could  be  held  to  pass  the  intermediate  rents 
of  the  Wheelock  estate,  James  Coops  Ackers,  the  resi- 
duary devisee,  could  not  take  them  until  he  attained 
24.  It  was  impossible  in  arguing  this  case  not  to 
deal  with  his  interests ;  for  the  inquiry  was  whether 
the  testator  in  dealing  with  the  objects  of  his  bounty, 
intended  to  give  them  the  intermediate  profits  of  the 
estates  respectively  devised  to  them — whether  they 
took  a  present  vested  right  to  receive  the  rents  and 
profits.  If  ever  there  was  a  will  in  which  contin- 
gency was  the  object  of  the  testator,  it  was  this ;  from 
the  whole  context  of  the  devises,  it  was  apparent  he 
was  contemplating  contingency.  If,  therefore,  the 
interests  of  the  devisees  were  contingent,  then  the  heij:- 
at-law  was  entitled  to  the  rents  and  profits  until  the 
respective  periods  of  vesting  arrived.  It  is  admitted 
that  G.  H.  Ackers  was  not  to  have  the  interest  of  the 
7,000  /. ;  what  reason  was  there  for  impljdng  that  he 
was  to  take  the  rents  of  the  freehold  estate?  The 
legacy  produced  no  fruit  to  him,  nor  the  freehold 
either.  Could  he  ask  for  a  conveyance  before  the 
age  of  21  ?  There  was  no  gift  to  him  but  in  the  con- 
veyance, and  the  conveyance  was  to  be  made  on  a 
contingency,  which  failing,  there  could  not  be  a  con- 
veyance to  him.  If  the  interest  of  G.  H.  Ackers  be 
contingent,  the  interest  of  James  Ackers  must  be  so  i^ 


(o)  Vide  suprOf  p.  669. 
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18S5.     fortiori,  as  he  was  not  to  take  a  coiiTeyanGe  until  lie 

*      attained  24,  and  gave  the  trustees  satisfiBu^iy  seen- 

V.         rities  for  due  payment  of  the  annuities  and  l^ado 

AcKBBs.     given   by  the  testator,  which  last   condition  would 

oi  itself  make  his  interest  contingent :     Chambat  t. 

BraxUford  (p). 

After  citing  and  observing  upon  a  ^reat  number  of 
cases,  most  of  which  are  referred  to  in  the  preceding 
appeal,  and  adopting,  occasionally,  the  argumenft 
urged  in  that  appeal,  on  behalf  of  the  heir-at-law,  he 
submitted  with  confidence,  that  the  devise  of  die 
Wheelock  estate,  in  trust  to  convey  and  assign  die 
same  unto  G.  H.  Ackers,  as  soon  as  he  should  attain 
his  age  of  21  years,  was  future  and  executory,  and  did 
not  vest  until  he  attained  21,  and  that  the  beneficiai 
interest  of  the  rents  and  profits  of  that  estate  were  in 
the  meantime  undisposed  of  by  the  will,  and  thoe- 
fore  fell,  by  way  of  resulting  trust,  to  the  heir-at-law, 
and  consequently  belonged  to  the  Appellants  as  bk 
representatives. 

Mr.  Lynch  for  George  Holland  Ackers : — Whatever 
should  be  the  decision  of  the  House  in  the  case  of 
James  Ackers,  to  which  Mr.  Preston  chiefly  directed 
his  arguments,  it  could  not  afiect  the  interest  of  this 
Respondent.  The  devise  of  the  Wheelock  estate  to 
him  was  clear  and  concise,  and  might-  well  stand  by 
itself.  The  words  of  it  were  quite  suflicient  to  carry 
all  the  estate  which  the  trustees  took  under  the  gene- 
ral devise,  and  which  unquestionably  included  the 
intermediate  rents  "  as,  to,  for  and  concerning  all  my 
messuages,  lands,  and  premises,  situate  at  Wheelock  *' 
&c.     He  read  the  devise  of  the  Wheelock  estate  as 

{p)  i8  Ves.  368. 
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set  forth,  p.  668  supra,  and  insisted  that  by  virtue  1835. 
thereof  G,  H.  Ackers  took  a  vested  interest  in  that  p„,p„' 
estate  from  the  moment  of  the  testator's  death,  and  ^  «• 
became  entitled  to  the  conveyance  and  possession  of 
the  estate  itself  on  attaining  his  age  of  21.  If  then  he 
took  a  vested  interest  in  the  estate,  he  was  entitled  to 
the  rents  and  profits  as  a  necessary  consequence, 
unless  they  were  given  away  from  him  by  the  will. 
But  there  were  no  words  in  any  part  of  the  will  dis- 
posing of  those  rents.  By  the  residuary  clause,  the 
testator  gave  to  James  Ackers  all  the  legal  estate  and 
interest  of  and  in  all  his  freehold  and  all  other  his 
real  and  personal  estate  and  effects  not  before  given 
and  devised.  But  the  Wheelock  estate  was  before 
specifically  devised  to  G.  H.  Ackers.  The  scheme 
of  the  will  was  this :  The  testator  first  gave  the  legal 
estate  in  all  his  real  estates  to  trustees,  with  power  to 
sell  them,  except  the  Wheelock  estate,  which  he 
directed  the  trustees  to  stand  seised  of  in  trust  to 
convey,  assign,  and  assure  the  same  to  G.  H. 
Ackers,  when  he  should  attain  21 ;  but  if  he  should 
die  before  that  age,  without  leaving  lawfiil  issue  of 
his  body,  that  estate  was  to  sink'  into  the  residue  of 
the  real  estate.  The  question  then  was,  whether  G.  H. 
Ackers  took  an  immediate  vested  interest  in  the  es- 
tate so  devised  to  him.  It  was  clear,  that  if  he  died 
before  the  age  of  21,  leaving  issue  lawfully  begotten, 
the  estate  could  not  go  over  firom  the  issue.  The  in- 
tention of  the  testator  was,  that  G.  H.  Ackers  should 
have  possession  of  the  estate  at  21,  and  the  rents  and 
profits  and  a  vested  interest  in  the  meantime.  Ac- 
cording to  the  argument  for  the  Appellants,  if  G.  H, 
Ackers  died  before  21,  leaving  children,  they  would 
take  the  estate  before  the  father,  had  he  lived,  could 
have  it.    When  an  estate  is  given  in  possession  or 
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1 835.  reversion  on  a  contingency,  and  is  devised  OTer  in 
^^^^  case  the  event  do  not  happen,  the  devisee  takes  i 
«.  vested  interest  before  the  events  liable  to  be  devested 
if  he  died  before  it,  and  then  the  estate  goes  over: 
BorastorCs  case{q\  Edwards  v.  Hammond(r)  ;  Gcodr 
title  V.  Whitby  (s) ;  Doe  v.  Lea  (/) ;  Bramjieldyr.  Cnm. 
der(v).  These  were  cases  of  devises  in  remainder, 
after  estates  in  possession.  Doe  v.  Ztea  was  an  ex- 
press  decision  in  &vonr  of  a  vesting  before  the  time 
of  taking  in  possession.  In  Edwards  v.  S'amnumdf  it 
could  not  be  held  that  the  person  there,  being  onfyef 
the  age  of  1 5,  could  recover  in  ejectment,  except  on  Ae 
principle  that  the  estate  was  vested.  In  J)oe  d.  J^ai 
V.  Moore  (x\  which  was  a  case  of  real  estate  in  fee 
when  the  devisee  should  attain  21,  and  in  case  be 
died  before  21,  then  over,  Lord  EUenborongh  giving 
the  judgment  of  the  Court  held,  upon  the  auihori^ 
of  Bromfield  v.  Crowder,  and  Goodtitle  v.  fVkitby^  thit 
the  devisee  took  an  immediate  vested  interest,  liable 
to  be  devested  upon  his  djring  before  he  attained  21. 
And  the  same  doctrine  was  held  in  Doe  v.  Nowell  (y), 
which,  as  well  as  Bromfield  v.  Crowder^  was  affirmed 
in  this  House.  There  was  no  substantial  difference 
between  a  devise  to  the  use  of  G.  H.  Ackers  and  i 
direction  to  the  trustees  to  convey  to  him,  and  one 
part  of  the  case  of  Stanley  v.  Stanley  {z)  is  a  direct 
authority  on  that  point.  The  cases  oi  Bullock  v.  Stones 
Duffield  V.  Duffieldj  and  Chambers  v.  Brailsford^ 
which  were  urged  as  authorities  for  the  claim  of  the 
heir-at-law  by  Mr.  Preston,  were  all  very  different  in 

(q)  3  Co.  19.  (x)  14  East,  601. 

(r)  1  N.  Rep.  324.  (y)  i  Maule  &  S.  327,  and  5 

(s)  1  Burr.  228.  Dow,  Q02. 

(0  3  T.  Rep.  41.  (2)  16  Ves.  491. 

(tt)  1  N.  Rep.  313. 
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their  circumstances  from  this  case.     On  the  other       1835. 
hand,  the  recent  case  of  Warter  v.  Hutchinson  (a), 
bringing  down  the  acknowledgment  of  Boraston^s  case, 
and  the  numerous  cases  of  that  class,  was  quite  decisive 
in  favour  of  the  Respondent. 

It  was  argued  on  behalf  of  the  Appellants,  that  as 
no  interest  was  given  to  the  Respondent  in  the  7,000  Z., 
in  which  he  certainly  took  a  vested  interest  on  the 
death  of  the  testator,  it  was  therefore  to  be  inferred 
that  he  had  no  right  to  the  rents  of  the  real  estate. 
But  it  should  not  be  forgotten  that  the  law  as  affect- 
ing devises  of  real  estate  and  personal  estate  was 
quite  different.  These  were  distinct  devises.  The 
Respondent's  right  to  the  rents  of  the  real  estate,  up 
to  the  time  of  taking  a  conveyance  of  that  estate,  was 
really  strengthened  by  the  consideration  that  interest 
on  the  legacy  of  7,000  Z.  was  not  given  to  him ;  there 
was  otherwise  no  provision  for  his  maintenance  and 
education  during  his  minority,  as  in  the  case  of  James 
Ackers ;  and  it  was  also  of  importance  to  consider 
that  no  power  w^as  given  to  the  trustees  to  sell  or  ex- 
change the  Wheelock  estate.  The  true  construction 
of  the  whole  will  was,  that  the  Respondent  took  an 
immediate  vested  interest  in  the  estate  in  Wheelock^ 
liable  to  be  devested  in  the  events  mentioned  in  the 
will.  Words  seeming  to  import  contingency  in  de- 
vises of  this  nature  have  been  uniformly  held  to  give 
a  present  vested  estate,  subject  to  be  devested  in  order 
to  effectuate  the  presumed  intention  of  the  testator. 
Besides,  in  this  case,  the  estate  was  not  given  over, 
except  in  default  of  issue  of  the  Respondent ;  in  order 
to  enable  such  issue  to  inherit,  the  Respondent  must 
take  a  vested  interest,  and  as  the  Respondent  takes  a 

(a)  I  Barn.  &  C  721. 
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1835.       vested  interest  he  must  be  entitled  to  the  rents  and 
profits  as  incident  to  his  ownership. 


Phipps 

V. 
ACKEBS. 


Lord  Brougham  asked  if  the  counsel  in  attendance 
for  James  Ackers  had  any  observations  to  make  in 
reply  to  Mr.  Preston's  application  of  the  case  of  Bulr 
hck  V.  Stones,  and  the  distinction  taken  between  that 
case  and  Genery  v.  Fitzgerald.  His  Lordship,  for 
his  own  part,  thought  these  cases  were  reconcileable. 

Sir  C  Wetherell  and  Mr.  Knight,  who  had  argued 
for  James  Ackers  in  the  former  appeal,  distinguished 
this  case  from  Bullock  v.  Stones.  The  gift  there  was 
to  a  person  unborn ;  it  was  not  a  gift  of  residue.  They 
maintained  the  decision  of  Lord  Eldon  in  Genery  v. 
Fitzgerald,  justified  as  it  was  by  previous  cases.  The 
doctrine  there  laid  down  should  not  be  again  ques- 
tioned, nor  should  doubts  be  opened  on  settled 
cases.  They  agreed  in  and  adopted  Mr.  Lynch's 
arguments  upon  the  vesting  of  the  rents  before  the 
devisee  became  entitled  to  the  possession  of  the  estate ; 
and  upon  that  point,  and  on  the  eflPect  of  the  residuary 
clause,  they  referred  to  Lord  Eldon's  judgment  in  the 
case  of  Duffield  v.  Buffield. 

Mr.  Preston,  in  his  general  reply,  relied  on  that 
judgment,  and  insisted  that  it  was  entitled  to  the  first 
consideration.  Duffield  v.  Duffield  was  a  later  case 
than  Genery  v,  Fitzgerald,  which  he  held  to  be  in- 
consistent with  principle  as  well  as  with  the  autho- 
rities. 

Lord  Brougham : — This  is  a  case  of  great  import- 
ance. As  the  case  of  Ackers  v.  Phipps  was  unavoid- 
ably subject  to  be  affected  by  the  argument  for  the 
Appellants  in  this,  the  attendance  of   Sir  Charles 
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Wetherell  and  Mr.  Knight  was  proper,  for  the  pur-  i855, 
pose  of  answering  so  much  of  Mr.  Preston's  argument 
as  might  bear  against  the  interest  of  James  Coops 
Ackers.  I  shall  take  time  to  look  into  the  authorities 
referred  to,  particularly  Bullock  v.  Stones  and  Genery 
Y*  Fitzgerald^  which  last  case  Lord  Eldon  decided  at 
once,  without  much  argument,  and  which  it  has  long 
been  the  opinion  of  Mr.  Preston  is  not  law. 

I  shall  give  my  best  attention  to  both  cases ;  it  is 
not  likely  that  I  shall  delay  them  for  a  hearing  before 
the  common  law  judges,  which  could  not  possibly  be 
had  before  February  next.  I  have  grave  doubts  on 
the  Vice-Chancellor's  decision  appealed  from  in  Ackers 
V.  PhippSj  but  my  opinion  leans  towards  his  in  re- 
spect of  the  gift  to  George  Holland  Ackers.  Let  both 
cases  stand  over  for  decision  together. 


Lord  Brougham  this  day,  after  delivering  judgment  Aug.  3i. 
in  the  preceding  case,  proceeded  thus: — Now  we 
come  to  Phipps  v.  Ackers,  the  other  appeal,  in  which 
the  Vice-Chancellor  decided  in  favour  of  the  devisee. 
I  had  in  this  case  less  doubt  than  on  the  last,  but  that 
arose  from  my  not  having  fully  examined  the  struc- 
ture of  the  clause,  and  from  my  attention  having  been 
very  much  drawn  away  from  the  argument  to  some 
matters  which  do  not  now  appear  to  me  to  bear  very 
mainly  on  the  case.  I  think  that  the  decree  in  the 
devisee's  favour  cannot  here  be  supported,  at  least 
upon  the  same  ground  with  the  reversal  of  the  other 
decree.  The  main  feature  is  here  wanting  of  a  resi- 
duary gift;  the  only  reference  to  residue  is  in  the 
gift  over,  on  the  decease  of  George  Holland  Ackers 
under  the  age  of  21,  and  without  issue.  In  that 
event  the  estate  of  Wheelock,  and  the  7,000/.  money 
given  to  him  on  )iis  attaining  the  age  of  21,  are 
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1835.  directed  to  sink  into  the  residue  of  real  and  personal 

p  "    '  estate,  and  go  according  to  the  disposition  thereof 

V.  subsequently  expressed.     But  this  direction  must  be 

AcK£ii8.  jj^j^gjj^  ^  mean  that  the  real  estate  shall  be  united 

with  the  real  residue,  and  the  peiBooal  estate  with  ihe 
personal  residue,  and  that  the  whole  shaU  go  to  the 
residuary  devisee.  Now  if  a  question  were  raised 
whether,  on  the  event  having  happened  of  George 
Holland  Ackers  having  died  under  21,  and  without 
issue,  the  heir-at-law,  or  the  devisee  of  the  residue, 
James  Coops  Ackers,  took  the  intermediate  rents  and 
profits  of  Wheelock,  as  he  would  the  profits  of  the 
7,000  /.,  this  disposition  of  the  Wheelock  estate  might* 
with  the  residuary  gift  to  James  Coops  Ackers,  show 
that  they  went  to  him.  But  as  they  can  never  be  shown 
to  go  to  him,  if  George  Holland  Ackers  lives  till  21, 
the  event  not  having  happened  on  which  alone  he  is 
entitled,  so  it  seems  clear  that  those  intermediate  rents 
never  can  go  to  George  Holland  Ackers,  because  there 
is  wanting  the  residuary  gift  to  Greorge  Holland  Ackers, 
which  is  the  main  ground  of  deciding  against  the 
heir-at-law  in  the  other  case,  and  there  is  no  other 
circumstance  whatever  to  supply  its  place  and  indi- 
cate the  intention  of  displacing  the  heir.  It  becomes 
then  the  mere  case  of  a  gift  of  Wheelock  to  George 
Holland  Ackers  on  his  attaining  the  age  of  21,  which 
assuredly  does  not  convey  the  rents  intermediately 
received,  nor  can  the  addition  of  the  legacy  of  the 
7,000  /.  in  the  same  clause  alter  the  matter.  In  short, 
all  the  argument  proceeding  from  the  force  of  the 
word  "  residue,"  or  of  the  words  "  other  estates  not 
disposed  of  in  the  gift  to  James  Coops  Ackers,  fails 
here,  and  the  cases  cited  do  not  apply,  except  the 
case  of  Bullock  \.  Stones  (&),  which  clearly  does,  and 

{h)  a  Ves.  sen.  521. 
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SO  does  what  Lord  Eldon  says  in   Genery  v.  Fitz-       i835. 
gerald(c). 

While,  therefore,  I  am  of  opimon  that  the  decree  in 
the  first  case,  in  favour  of  die  heir-at-law,  must  be 
reversed,  I  think  that  the  decree  against  her  in  this  case 
must,  if  it  is  to  be  allowed  to  stand  at  all,  be  rested  on 
another  ground,  namely,  that  of  the  interest  given  to 
George  Holland  Ackers  being  an  immediate  vested 
interest  and  not  a  contingent  interest,  that  is,  an 
estate  which  would  vest  instantery  liable  to  be  after- 
wards devested  on  the  event  happening  of  the  decease 
of  Geoi^e  Holland  Ackers  under  21.     In  favour  of 
this  view  there  are  the  cases  of  Doe  d.  Hunt  v. 
Moore  (cQ,  perhaps  also  Bromfield  v.  Crowder  (e),  and 
against  it  Chambers  v.  BraUsford  (/).    As  to  Doe  r. 
Moorej  I  wish  to  speak  with  the  greatest  possible 
respect  of  that  case,  but  I  am  not  the  only  member  of 
the  profession  who  has  considered  the  language  of 
Lord  Ellenborough,  in  giving  the  judgment  of  the 
Court  in  Doe  v.  Moore^  as  being  very  strong  indeed, 
and  going  a  very  great  way,  and  being  very  difficult 
to  be  reconciled  with  the  other  cases  as  to  the  use  of 
the  word  **  when,"  and  similar  words.     Here  it  is 
^^  when  and  so  soon  as,"  which  I  think  makes  some 
difference,  but  would  rather  make  it  to  appear  to  sound 
more  like  contingency  than  the  word  "  when"  alone. 
There  is  that  case  at  the  Bolls,  Graham  v.  Hanson  {g\ 
in  which  Sir  William  Grant  gravely  and  learnedly 
argues  from  the  civil  law  that  "  when"  and  "  if"  are 
equivalent  words  as  referred  to  legacies.     It  is  true 
as  to  what  Lord  Ellenborough  says,  that  it  may  be 
so  with  respect  to  personal  estate.    But  nevertheless 

(c)  1  Jac.  468.  (/)  18  Ves.  368. 

(cf)  14  East,  601.  {g)  6  Ves,  239. 

(e)  1  New  Rep.  313. 
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1835.  I  am  not  satisfied  that  he  has  made  out  that  the  civil 
7^  '  law  principles  support  that  most  sweeping  assertion, 
V.  which  would  really  make  the  case  of  Doe  v.  Moore 
amount  to  this,  that  a  devise  of  Blackacre  to  A.  when 
he  attains  21,  without  any  gift  over, — though  there 
was  a  gift  over,  to  support  which  gift  over  the  ten- 
dency of  the  Courts  is  to  make  it  vested  and  not 
contingent, — that  that  devise  to  A.  at  21  or  24  is 
a  vested  interest.  It  is  quite  impossible  to  say  that 
Bromfield  v.  Crowder  supports  that  position ;  yon 
will  find  that  that  case  does  not  go  so  far.  I  there- 
fore consider  that  this  case,  to  say  the  least  of  it,  is 
encumbered  with  very  considerable  doubt ;  and  I  also 
consider  that  Bromfield  v.  Crowder  is  with  the 
utmost  difficulty  reconcileable  with  the  decision  pro- 
nounced by  the  Court  below,  as  I  am  sure  it  is 
irreconcilable  with  the  language  which  the  Court  of 
King's  Bench  used  in  the  case  of  Doe  v.  Moore.  My 
opinion  is,  that  Phipps  v.  Ackers  cannot  stand  on  the 
same  ground  on  which  Ackers  v.  Phipps  is  reversed, 
namely,  the  effect  of  the  residuary  clause,  and  of  the 
circumstances  indicating  an  intention  to  displace  the 
heir,  unless  that  main  circumstance  of  displacing  the 
heir  is  allowed  to  exist  in  this  case,  namely,  the  gift 
of  an  estate  vested,  only  postponing  the  enjoyment, 
I  mean  only  postponing  the  possession,  and  liable  to 
be  devested ;  in  short,  a  vested  defeasible  estate,  liable 
to  be  defeated  when  the  event  happens.  If  it  is  such 
a  vested  estate,  undoubtedly  the  decree  is  supported ; 
if  it  is  a  contingent  estate,  as  that  of  James  Coops 
Ackers  was,  it  cannot  stand  on  the  ground  on  which 
the  decision  is  now  given  in  favour  of  James  Coops 
Ackers. 

Now  this  being  the  case,  the  course  which  I  would 
advise  your  Lordships  to  take,  is  to  postpone  the  fur- 


Ackers. 
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ther  consideration  of  this  appeal.     My  Lords,  it  is       1835. 
very  painful  for  me  to  find  that  the  case  on  which  I       p^i^ 
entertain  no  doubt,  is  one  of  a  large  sum  of  money,  as  »• 

large  a  sum  as  40,000  /.,  but  the  other  is  a  question  of 
so  much  smaller  value,  that  I  am  afraid,  if  your  Lord- 
ships were  to  order  a  second  argument,  and  to  have 
'  the  judges  to  assist  your  Lordships  in  disposing  of  it, 
the  misfortune  would  be  that  from  the  smallness 
of  the  stake,  the  expense  would  have  to  come  out 
of  an  estate  which  is  not  very  able  to  bear  it,  and 
there  is  no  means  of  enabling  it  to  be  charged  on  the 
larger  fund,  because  that  belongs  to  James  Coops 
Ackers.  I  wish  to  throw  out  these  suggestions  in  the 
presence  of  the  parties  in  the  case  of  Phipps  v.  Ackers 
(in  the  other  case  there  is  no  doubt),  and  to  ask  them, 
in  the  first  place,  whether  it  be  true  or  not,  that  this 
estate  is  so  trifling. 

(It  appeared  from  the  answers  of  the  agent  for  the 
Respondent,  that  the  rents  and  profits  of  the  estate 
devised  to  him,  varied  from  300  /.  to  600  /.  a  year, 
from  the  testator's  death  in  1823  to  the  year  1833, 
when  the  Respondent  attained  his  age  of  21.) 

Lord  Brougham  :  — Then  taking  the  annual  income 
at  400  /.,  the  fund  is  about  4,000  /.  Then  there  is  the 
value  of  the  estate. 

Mr.  Lynch : — In  such  a  case  as  this,  as  the  difficulty 
is  created  by  the  will,  I  should  submit  that  the  gene- 
ral fund  should  bear  the  expense. 

Lord  Brougham : — That  is  the  question :  who  is 
here  to  represent  the  fund  ? 

Mr.  J.  Russellj  of  counsel  for  James  Ackers,  said 
there  was  a  suit  for  the  administration,  in  which  that 
question  might  be  raised,  altogether  distinct  from  this 
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1 S53.       gait,  which  was  a  bill  filed  by  the  heir-at-law,  chimiii^ 
Purrs      adversely  to  the  wilL     In  the  appeal  in  which  Mr. 

Lynch  i4>peaTed,  there  was  no  party  who  represented 

the  estate  at  all. 

Lord  Brofugham : — Then  there  is  nobody  before  vf 
in  this  case,  who  represents  the  fond  ;  but  that  doo 
not  prevent  as  firom  doing  justice. 

Mr.  Westj  of  counsel  for  the  Respondent  in  Ackai 
V.  PMppSj  asked  what  his  Lordship  said  as  to  die 
costs? 

Lord  Brougham : — All  costs  in  Ackers  v.  Phppi  to 
come  out  of  the  estate — I  never  gave  a  decision  wi& 
so  much  pain  ;  it  is  the  hardest  case  I  ever  knew. 

Adjourned  for  further  consideration  sime  die. 

The  judgment  has  never  heesa  applied  f<Nr,  the  paitiei 
having,  it  is  understood,  entered  into  an  arrai^enieBt 


AufrSi.  APPEAL 

FHOM   THE   COURT  OF   SESSION. 

James  John  Fraser,  W.  S.  -    •    -     •     AppeUant 
John  Gordon,  Esq.     .-.--.     RespandaL 

Tracike.  On  the  day  appointed  for  bearing  an  appeal,  when  its  compe- 
tency also  was  first  to  be  argued  by  one  counsel  at  a  side, 
pursuant  to  an  order  of  the  House,  the  RespoDdent's  cocnsel 
appeared  at  the  bar,  and,  no  counsel  or  agent  appearing 
for  the  Appellant,  prayed  that  the  appeal  be  dismissed. 
The  House  required  him  to  open  9i  prima  facie  case  against 
the  appeal  before  they  would  dismiss  it. 

The  Appellant  was  a  writer  to  the  signet  in  the 
city  of  Edinburgh,  and  was  for  some  time  agent  be 
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the  Respondent,  Lieutenant-colonel  Gordon,  of  Cluny,  1 835. 
in  Scotland,  and  had  large  pecuniary  transactions  ^^ 
with  him.  In  consequence  of  some  diflferences  be-  v. 
tween  them,  they  raised  actions  against  each  other  in 
Scotland ;  and  from  two  interlocutors  pronounced  in 
those  actions,  one  by  the  Lord  Ordinary,  on  the  15th 
of  November  1 834,  the  other  by  the  Second  Division 
of  the  Court  of  Session,  on  the  16th  of  January  1836, 
Mr.  Fraser  appealed.  The  appeal  was  twice  dis- 
missed for  irregularity  and  non-compliance  with  the 
orders  of  the  House,  before  it  was  ripe  for  hearing. 
On  presenting  the  third  appeal,  Fraser  appeared  before 
the  Appeal  Committee,  to  whom  the  Respondent's 
petition,  suggesting  the  incompetency  of  the  appeal, 
and  praying  for  its  dismissal,  had  been  referred,  and 
he  so  far  sustained  his  case  that  the  committee  re- 
commended the  appeal  to  be  set  down  for  hearing, 
and  that  its  competency  be  argued  at  the  bar  by 
one  counsel  on  each  side,  which  the  House  ordered 
accordingly,  and  appointed  a  day  for  the  hearing. 

Dr.  Lushington  appeared  as  counsel  for  the  Re* 
spondent  when  the  s^peal  was  called,  and  said  he 
was  ready  to  support  the  interlocutors  complained  of; 
but  observing  that  no  counsel  appeared  for  the  Ap- 
pellant, he  concluded  that  the  appeal  was  abandoned  ; 
and  he  asked  their  Lordships  to  dismiss  the  appeal 
with  costs,  and  aflirm  the  interlocutors  as  of  course. 

The  Appellant  did  not  appear,  nor  did  any  counsel 
or  agent  appear  for  him. 

Lord  Devon  said  the  Appeal  Committee  had  been 
of  opinion,  when  this  case  was  before  them,  that  the 
appeal  could  not  be  sustained,  but  the  Appellant  was 
very  anxious  for  a  hearing,  and  alleged  that  he  should 
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1835.      be  able  to  make  out  a  clear  case  at  the  bar  for  revers- 
'  ing  the  orders  of  the  Court  below.     The  appeal  was, 

V.  therefore,  on  the  report  of  the  Appeal  Committee  set 
down  for  hearing  for  this  day,  and  the  Appellant  had 
notice. 

Lord  Brougham  said,  even  on  the  supposition  that 
the  Appeal  was  abandoned,  still  it  was  necessary  for 
their  Lordships  to  hear  the  Respondent's  case  opened 
on  the  merits,  so  that  they  might  see  that  the  orders 
complained  of  were  well  founded.  As  the  House  had 
to  pronounce  a  judgment,  it  became  requisite  to  hear 
some  reasons  for  it  (a). 

Dr.  Lushington  then  proceeded  to  state  the  Re- 
spondent's case. 

Lord  Brougham  stopped  him  after  a  short  time, 
saying  the  House  was  satisfied  that  a  prvmA  facte  case 
was  made  ;  it  was  proper  for  their  Lordships  to  hear 
so  much  of  the  case  stated  at  the  bar.  His  Lordship 
then  moved  that  the  appeal  be  dismissed  with  costs, 
and  the  interlocutors  complained  of  be  affirmed.* 

Ordered  accordingly. 

(a)  But  see  Gardiner  v.  SimmonSj  ante  l  Clark  &  F«  35 ;  Rkketts 
V.  Letoisy  2  Clark  &  F.  100,  and  Hamilton  v.  Littlejohn^  post  vol.iv. 
See  also  Mellish  v.  Richardson^  1  Clark  &  F.  2  34. 

^  The  Appellant  within  a  few  days  after  the  date  of  this  order 
presented  a  petition  for  a  re-hearing,  which  was  referred  to  the 
Appeal  Committee,  but  not  complied  with,  whereupon  he  lodged 
another  appeal,  which  has  not  been  heard. 
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APPEAL  ws*;, 

June  S5. 
FROM   THE   COURT   OF   CHANCERY.  July  4. 

John  Bush  and  Ann  his  Wife,  and  Ro-\  j       Hants 
BERT  Mattock     ------    -j    -P^ 

Susannah  Locke,  Widow       -     -     -     .  Respondent. 

Robert  Marke  being  seised  to  him,  his  heirs  and  assigns,  ac-  Marriage 
cording  to  the  custom  of  the  manor  of  Taunton  Deane,  of  t^[^^^  ^^ 
certain  messuages  within  that  manor,  surrendered  the  same  Settlor* t  Right 
to  trustees,  in  pursuance  of  articles  of  agreement  made  in  Heirt. 
in  contemplation  of  marriage,  on  trust,  to  permit  him,  his 
heirs  and  assigns,  to  enjoy  the  premises  until  the  marriage, 
and  from  the  solemnization  thereof  on  trust  for  himself  for 
life,  and  after  his  decease  on  trust  for  the  intended  wife 
for  life,  for  her  support  and  in  bar  of  dower,  and  after 
the  death  of  the  survivor  of  the  husband  and  wife,  on 
trust  to  surrender  the  premises  into  the  hands  of  the 
lord  of  the  manor,  to  the  use  of  the  child  or  children 
of  the  marriage,  their  heirs  and  assigns,  such  surrenders 
to  be  made  at  the  costs  of  the  children,  who  should  be 
entitled  to  take  the  same,  and  in  defieiult  of  issue  of  the 
marriage  living  at  the  death  of  the  survivor  of  the  husband 
and  wife,  then  on  this  special  trust,  to  surrender  the 
premises  into  the  hands  of  the  lord  of  the  manor,  to  the  use 
of  the  right  heirs  of  the  settlor  for  ever,  according  to  the 
custom  of  the  manor ;  such  surrender  or  surrenders  last- 
mentioned  to  be  made  at  the  costs  and  charges  in  all  things 
of  the  person  or  persons  who  by  virtue  of  the  last-men- 
tioned condition  or  limitation  should  be  entitled  to  take 
the  same.  The  only  issue  of  the  marriage  was  a  daughter, 
who  survived  the  settlor,  but  died  in  the  lifetime  of  her 
mother.  On  the  daughter's  attaining  21,  the  premises  were 
surrendered  to  the  lord  cf  the  manor,  to  her  use,  and  she 
by  her  will  devised  them  to  the  sons  of  her  mother  by  a 
second  husband,  and  at  the  same  time  surrendered  them  to 
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iSS^l.  ^^^  ^^^  of  1^^  ^^  9  1^^  mother  winriTk^  her  eontiined  io 

possesfiioD  of  the  premises  till  her  crnn  death. 
Held,  by  the  Lords,  a£Bniiiiig  decrees  of  the  Cowt  below  ii 

LocKc  a  suit  between  a  purchaser  for  TaloaMe  coosideradoo  bom 

the  deriseesyand  the  settlor's  yom^est  sister  and  cnstoaarr 
heiress  at  his  widow's  death,  that  by  rirtiie  of  the  Bhimte 
limitation  in  the  articles  she  was  entitled  to  the  cnstomaiy 
estates  from  the  death  of  the  widow.  (See  the  note  at  tk 
end  of  the  case.) 


Robert  MARKE,  by  articles  bearing  date  the 
24th  of  April  1769,  reciting  that  a  marriage  was  sooo 
to  be  solemnized  between  him  and  Grace  Haddcn, 
spinster,  and  that  he  was  then  lawfully  seised  to  him 
and  his  heirs  and  assigns  for  ever,  according  to  the 
custom  of  the  manor  of  Taunton  DeanCj  in  the  coontp 
of  Somerset,  of  certain  messuages,  lands,  tenements 
and  premises  therein  particularly  described,  (aU  wiaxk 
messuages,  &c.  were  situate  in  the  parishes  of  Pit- 
minster  and  Corffe,  and  were  parcel  of  the  customary 
lands  of  inheritance  of  Taunton  Deane,)  in  considera- 
tion of  the  said  intended  marriage,  and  of  the  portion 
of  the  said  Grace  Haddon,  and  for  settling  and  as- 
suring the  said  messuages,  &c.  covenanted  and  agreed 
with  John  Haddon  and  John  Marke,  as  trustees,  that 
he,  Robert  Marke,  would,  before  the  solemnization  of 
the  said  marriage,  well  and  sufficiently  convey  and 
assure  to  the  use  of  the  said  trustees,  their  heirs  and 
assigns  for  ever,  according  to  the  custom  of  the  said 
manor,  all  the  said  messuages,  &c.  to  be  held  by 
them,  and  the  survivor  of  them,  and  the  heirs  and 
assigns  of  such  survivor,  upon  trust  to  permit  him, 
Robert  Marke,  to  enjoy  the  same,  and  receive  the 
rents  thereof  until  the  marriage,  and  from  and  after 
the  solemnization  thereof,  upon  trust  to  permit  him 
and  his  assigns  to  enjoy  the  said  several  messuages, 
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&c.,  and  receive  the  rents  thereof  to  his  or  their  own  i834. 
use,  for  his  life;  and  upon  further  trust,  after  his  '  ' 
decease,  to  permit  the  said  Grace  Haddon,  and  her  v. 
assigns,  to  enjoy  the  said  messuages,  &c.,  and  receive 
the  rents  thereof  to  her  and  their  use,  for  the  term  of 
her  life,  for  her  better  support,  and  in  full  recompense 
of  dower  and  thirds  which  she  might  otherwise  claim 
out  of  the  freehold  lands,  or  hereditaments  of  the 
said  Robert  M arke ;  and  upon  this  further  trust,  that 
after  the  death  of  the  survivor  of  them,  the  said 
Robert  and  Grace,  the  trustees,  &c.  should  surrender 
into  the  hands  of  the  lord  of  the  manor,  for  the  time 
being,  the  several  messuages,  to  the  use  of  such  chil- 
dren of  the  marriage,  for  such  estates,  and  in  such 
manner  and  form  as  the  said  Robert,  or,  in  his  de- 
fault, the  said  Grace,  should  by  deed  or  will  appoint ; 
and  in  default  of  appointment,  then,  upon  trust,  to 
surrender  the  said  messuages,  &c.  to  the  use  of  all 
and  every  the  child  or  children  of  the  said  marriage, 
ther  heirs  and  assigns  for  ever,  according  to  the 
custom  of  the  manor  aforesaid,  as  tenants  in  com- 
mon ;  and  if  but  one  such  child,  then  to  the  use  of 
such  child,  his  or  her  heirs  and  assigns  for  ever, 
according  to  the  custom  of  the  said  manor ;  such  sur- 
renders to  be  made  at  the  costs  and  charges  of  such 
child  or  children,  who  should  be  entitled  to  take  the 
same ;  and  in  default  of  issue  of  the  said  Robert  on 
the  body  of  the  said  Grace^  that  should  be  living  at  the 
death  of  the  survivor  of  tliem^  then  upon  this  special 
trust  and  confidence^  that  the  trustees  should  surrender 
into  the  hands  of  the  lord  of  the  manor  aforesaid^  for 
the  time  being j  all  and  singular  the  said  several  mes* 
suages,  Sfc.  to  the  use  and  behoof  of  the  right  heirs  of 
the  said  Robert  Marke  for  ever^  according  to  the  cim- 
tom  of  the  said  manor ^  such  surrender  or  surrenders 
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1834.       last  mentioned  to  he  made  at  the  costs  and  charges  in 
Busu       ^^^  things  of  such  person  or  persons  whoj  hy  virtue  of 
V*  the  last  mentioned  condition  or  limitation^  should  be 

entitled  to  take  the  same" 

On  the  26th  of  April  1769,  surrenders  were  made 
of  the  several  messuages,  in  consideration  of  the 
intended  marriage,  and  in  pursuance  of  the  articles, 
to  the  use  of  the  trustees,  who  were  thereupon  ad- 
mitted by  the  lord  as  tenants  of  the  customary 
messuages,  &c.  therein  comprised.  The  marriage  was 
solemnized  soon  afterwards,  and  there  was  issue  thereof, 
one  child  only,  Elizabeth  Marke.  Robert  Marke 
died  in  1779,  intestate  as  to  these  customary  premises, 
leaving  Grace,  his  widow,  and  Elizabeth,  his  daughter, 
and  only  child,  him  surviving.  The  widow  after- 
wards, and  in  the  lifetime  of  her  said  daughter,  inter- 
married with  James  Turner,  and  died  in  1819,  leaving 
the  said  James  Turner,  her  second  husband,  and  two 
sons  of  that  marriage,  John  Haddon  Turner,  and 
James  Turner  the  younger,  surviving  her.  She  had 
enjoyed  the  said  premises  until  her  death. 

On  the  15th  of  April  1803,  the  then  trustee  duly 
surrendered  the  said  messuages,  &c.  into  the  hands  of 
the  lord,  to  the  use  of  the  said  Elizabeth  Marke,  her 
heirs  and  assigns  for  ever,  according  to  the  custom  of 
the  said  manor;  and  she,  on  the  16th  of  February 
1812,  surrendered  into  the  hands  of  the  lord  all  her 
messuages,  &c.  whatsoever  within  the  said  manor,  to 
the  use  of  John  Haddon  Turner,  her  brother  of  the 
half  blood,  his  heirs  and  assigns  for  ever,  to  be  holden 
upon  condition  to  perform  her  will.  And  by  her  will 
of  the  same  date  she  devised  all  her  customary  lands 
and  hereditaments  in  the  parish  of  Corffe  to  her  other 
half  brother,  James  Turner ;  and  all  her  other  cus- 
tomary messuages,  lands,  and  hereditaments  to  the 
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said  John  Haddon   Turner,   his  heirs  and   assigns,       1834. 
according  to  the  custom  of  the  said  manor.     Upon 
her  death  in  April  1812,  without  having  been  mar- 
ried, John  Haddon  Turner  was  admitted  tenant  of  the 
messuages  comprised  in  the  said  marriage  articles. 

In  1820  and  1824  respectively,  Thomas  South- 
wood,  with  notice  of  the  said  articles,  purchased 
parcels  of  the  said  messuages,  &c.  for  valuable  consi- 
deration, from  John  Haddon  Turner  and  James 
Turner  the  younger,  with  the  privity  of  James  Turner 
their  father,  and  the  same  were  duly  surrendered  to 
the  use  of  Thomas  Southwood,  his  heirs  and  assigns. 

In  May  1825,  the  Respondent  filed  her  bill  against 
T.  Southwood,  stating,  among  other  things,  that 
Robert  Marke  had  no  issue  save  the  said  Elizabeth, 
and  that  he  left  no  brother  surviving,  and  that  the 
Respondent  was  his  youngest  sister,  and  as  such 
sister  she  became  and  was,  at  the  time  of  the  death  of 
Grace  Marke,  and  was  then  the  heiress  of  the  said 
Robert  Marke,  according  to  the  custom  of  the  said 
manor ;  and  as  such  customary  heiress,  upon  the 
death  of  Grace  Marke,  she  became  and  was  entitled 
to  the  customary  premises  under  and  by  virtue  of  the 
trusts  of  the  said  articles  of  agreement,  and  further 
stating  the  surrender  thereof  to  the  use  of  T.  South- 
wood,  and  that  he  was  at  the  time  of  such  surrender, 
and  still  was  lord  of  the  manor,  and  that  the  legal 
estate  of  and  in  the  said  premises,  by  virtue  of  such  sur- 
render* vested  in  him.  And  after  charging,  amongst 
other  things,  that  according  to  the  true  construction 
of  the  said  articles  the  said  premises  were,  upon  the 
death  of  the  survivor  of  Robert  and  Grace  Marke, 
without  leaving  issue  of  their  marriage  then  living,  to 
be  surrendered  to  the  use  of  the  person  who  should 
then  be  the  customary  heir  of  Robert  Marke,  the 
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34.  bill  prayed  that  it  might  be  declared,  that  the  Re* 
J^  spondent  was  entitled  in  equity  to  the  said  customary 
V.  premises,  and  that  T.  Southwood  might  be  decreed  to 
surrender  the  same  to  her,  and  her  heirs  and  assigns, 
and  to  admit  her  to  the  same,  and  that  an  account 
might  be  taken  of  the  rents  and  profits  since  the  death 
of  the  said  Grace  Marke,  &c. 

Thomas  Southwood,  by  his  answer,  admitted  that 
the  Respondent  as  such  youngest  sister  became,  and 
was  at  the  time  of  the  death  of  Grace  Marke, 
heiress  (a)  of  the  said  Robert  Marke  according  to  the 
custom  of  the  said  manor ;  but  that  also  by  the  cus* 
tom,  the  widow  of  a  tenant  dying  seised  of  customary 
lands,  parcel  of  the  said  manor,  is  his  heir  of  such 
lands,  to  her  and  her  heirs  absolutely,  and  that  Grace 
Marke  was  therefore,  at  the  time  of  the  death  of 
Robert  Marke,  his  heir  according  to  the  custom  of  the 
said  manor,  and  he  therefore  denied  that  the  Respon- 
dent, as  such  customary  heiress  as  in  the  bill  alleged, 
did,  upon  the  death  of  Grace  Marke,  become,  or  was 

(a)  The  Appellants  alleged  that  this  admission  was  a  mistake, 
and  in  their  case  before  this  House  they  set  forth  the  custom  thus: 

**  By  the  custom  of  the  manor  of  Taunton  Deane,  if  a  tenant 
dies  having  a  wife  at  the  time  of  his  death,  then  his  widow  is  hii 
heir,  and  as  such  becomes  absolutely  entitled  to  all  such  customary 
estates  of  her  said  husband  as  shall  be  undisposed  of  by  hk  wiD, 
to  hold  to  her  and  her  heirs  for  eoer^  according  to  the  custom  of 
the  said  manor ;  and  if  such  widow  marries  again,  her  second  hut- 
band  is  entitled  to  be  admitted  tenant  to  her  customary  estates, 
and  thereupon  becomes  absolutely  entitled  thereto.  If  a  tenant 
dies  having  no  wife  at  the  time  of  his  death,  then  his  youngest 
or  only  son  is  his  heir  according  to  the  custom  of  the  said  manor; 
and  in  case  of  no  son,  his  youngest  or  only  daughter  is  his  heir 
according  to  the  custom ;  and  in  case  of  no  son  or  daughter,  then 
his  youngest  or  only  brother  is  his  heir  according  to  the  custom; 
and  in  case  of  no  brother,  then  his  youngest  sifter  is  bis  hdr 
according  to  the  custom  of  the  said  manor/' 
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then  entitled  to  the  said  customary  premises*    And       18S4. 
he  admitted  that  the  legal  estate  in  the  said  premises 
that  had  been  purchased  by  him,  was  then  vested  in  •• 

him,  and  that  he  was  lord  of  the  said  manor.  And 
he  submitted  that  he  was  not  a  trustee  of  the  legal 
estate  of  the  said  premises  upon  the  trusts  of  the  said 
articles ;  and  that,  according  to  the  true  construction 
of  them,  the  said  premises  were  not  upon  the  death  of 
the  survivor  of  Robert  Marke  and  Grace  his  wife, 
without  leaving  issue  of  their  marriage  then  living,  to 
be  surrendered  to  the  person  who  should  be  the 
customary  heir  of  the  said  Robert  Marke,  as  in  the 
bill  alleged. 

The  cause  came  on  to  be  heard  before  the  Vice- 
Chancellor,  on  the  30th  of  June  1829,  when  his  Honor 
decreed  for  the  Respondent  in  the  terms  of  the  prayer 
of  her  bill. 

Thomas  Southwood  presented  a  petition  of  appeal  to 
the  Lord  Chancellor,  but  died  before  his  appeal  came 
to  be  heard,  having  by  his  will  devised  to  the  Appel- 
lant, Ann  Bush,  part  of  the  hereditaments  in  question 
in  the  cause,  and  all  the  rest  of  his  manors,  &c.,  com- 
prising the  remaining  part  of  the  hereditaments  in 
question  to  the  Appellant,  Robert  Mattock.  Against 
these  devisees  the  Respondent  filed  her  bill  of  revivor 
and  supplement,  and  the  suit  was  accordingly  revived. 
The  appeal  and  supplemental  cause  were  heard  by  the 
Lord  Chancellor,  on  the  20th  of  June  1831,  when  his 
Lordship  affirmed  the  Vice-Chancellor's  decree  (A). 

From  these  decrees  John  Bush,  and  the  said  Ann 
his  wife,  and  Robert  Mattock  appealed  to  this  House. 
The  appeal  being  considered  to  involve  difficult  ques- 
tions of  law,  an  order  was  made,  on  the  petition  of  the 

(&)  See  Report,  Locke  t.  Southvoood,  i  MjL  &  C.  411. 
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18S4.       Appellants,  for  the  attendance  of  tlie    con 


Judges ;  but  the  order  was   afterwards   discharged, 
and  the  case  was  heard  without  the  Jodges. 

Sir  William  Harme  and  Mr.  JPrestam  for  the  Ap- 
pellants:— ^The  ultimate  limitation  in  the  marriage 
articles,  in  de&nlt  of  issue  of  the  body  of  Robert 
Marke,  the  setdor,  on  the  body  of  Grace  Haddon, 
living  at  the  death  of  the  survivor  of  them,  to  the  use 
and  behoof  of  the  right  heirs  of  the  said  Robert  Marke 
for  ever,  according  to  the  custom  of  the  manor,  was  t 
reservation  of  the  old  estate  of  the  settlor,  and  revested 
the  estate  in  him,  subject  to  the  previous  limitationSi 
and  upon  bis  death  the  same  descended  to  and  vested 
in  his  widow,  as  his  heir  accordii^  to  the  custom  of 
the  manor,  and  not,  as  contended  for  on  the  part  of 
the  Respondent,  a  limitation  by  purchase  to  an  un- 
known and  uncertain  person,  who  by  chance  might 
happen  to  answer  the  character  of  customary  heir  it 
the  death  of  the  survivor  of  the  settlor  and  his  wife. 
Thrustout  dem.  Gower  v.  Cunningham  (c).  Doe  t. 
Frost  (d). 

By  the  custom  of  this  manor  of  Taunton  Deane, 
upon  the  death  of  an  owner  of  copyhold  land  within 
the  manor,  leaving  a  widow,  she  is  his  heir,  and  is 
absolutely  entitled  to  all  his  customary  lands  not  dis- 
posed of  by  his  will.  If  that  be  the  custom,  then  the 
decree  appealed  from  was  wrong,  as  having  declared 
against  the  right  of  the  Appellants  whose  testator 
derived  under  the  widow's  title,  having  purchased 
the  lands  from  her  sons  after  her  death,  with  the  con- 
currence of  her  husband,  their  father.  But  supposing 
that  the  widow  was  not  the  heir  of  the  settlor  then 

(c)  3  Black.  1046.  {d)  3  Barn.  &  Aid.  546. 
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the  only  other  person  who  could  be  his  heir  ac-  i834, 
cording  to  the  custom,  was  his  daughter  and  only 
child,  who,  after  attaining  her  full  age,  and  after  a 
surrender  was  made  of  the  copyhold  lands  to  her  use, 
devised  them  to  her  brothers  of  the  half  blood,  and 
directed  a  surrender  of  them  to  the  use  of  her  will- 
From  these  devisees  Mr.  Southwood  made  his  pur- 
chase and.  took  a  surrender  of  the  lands.  So  that 
whether  the  widow  or  the  daughter  of  the  settlor  was 
his  heir,  in  either  case  the  decree  was  erroneous. 
The  case  on  behalf  of  the  Respondent  was,  that 
neither  the  widow  or  daughter  was  the  persona 
designata  in  the  ultimate  limitation  in  the  marriage 
articles,  because  the  daughter  dpng  before  the  widow 
could  not  answer  the  description  in  that  limitation, 
and  the  widow  had  only  a  life  interest  and  could  not 
be  heir  to  herself.  But  the  case  of  Holloway  v.  Hol- 
low ay  (e)  was  a  direct  authority  to  the  contrary. 
Now,  as  the  question,  who  was  the  right  heir  of  the 
settlor,  turned  upon  the  custom  of  the  manor,  the 
House  would,  if  there  was  any  doubt  on  that  pointy 
direct  an  issue,  to  ascertain  the  fact,  before  their  Lord- 
ships gave  any  judgment  on  the  case. 

The  manifest  object  and  intention  of  the  marriage 
articles  was  confined  to  the  making  a  provision  for  the 
wife  of  the  settlor  and  the  children  of  the  marriage ; 
the  articles  were,  according  to  an  express  recital  con- 
tained in  them,  made  in  consideration  of  the  marriage, 
and  of  the  marriage  portion  of  Grace  Haddon,  the 
intended  wife*  If  Robert  Marke  had  survived  his 
wife  and  daughter,  he  would  have  been  entitled  to 
have  called  on  the  trustees  to  re-surrender  the  cus- 
tomary premises  to  him,  the  sole  objects  and  purposes 

(0  5  Ve».  399. 


Locke. 


.,30  CASES  lit  THE  HOUSE  OF  LORDS 

1834.  of  the  trusts  having  been  spent  and  gone.  It  never 
*^  '  could  have  been  the  intention  of  the  settlor  to  settle 
V.  his  own  estate,  so  that  even  if  his  wife  died  the  day 
after  the  marriage,  his  interest  therein  should  be 
reduced  to  a  life  estate  merely,  in  fevour  of  a  person 
uncertain  and  undefinable  during  his  life,  and  from 
whom  no  consideration,  either  directly  or  indirectly, 
moved  to  the  settlor  and  owner  of  the  fee.  A  provi- 
sion for  any  person  or  object  unconnected  with  the 
marriage  is  negatived  by  the  first  trust  in  the  articles, 
viz.,  the  trust  to  permit  Robert  Marke,  his  heirs  and 
assigns,  to  hold  and  enjoy  the  premises  until  the  mar- 
riage ;  while  it  is  contended  on  the  part  of  the  Respon- 
dent, that  this  case  is  an  exception  to  the  general  rule 
of  construction  in  such  cases,  inasmuch  as  the  trustees 
are,  by  the  terms  of  the  trust,  required  to  do  an  act 
after  the  happening  of  the  contingency,  viz.,  to  sur- 
render the  trust  estate ;  but  it  is  submitted  that  this 
expression  is  mere  form,  part  of  the  cantilena  of  the 
trusts,  and  did  not  exclude  the  right  of  the  settlor  to 
his  old  reversion  as  a  reversion. 

But  supposing  that  this  view  of  the  case  is  wrong, 
and  that  the  right  heirs  of  the  settlor  are  to  take  by 
purchase,  and  that  the  ultimate  limitation  is  not  to  be 
considered  a  reservation  of  the  old  use,  the  Appellants 
submit,  that  the  contingency,  upon  which  the  same  was 
to  take  efiect,  ceased  on  the  death  of  Elizabeth  Marke, 
the  only  issue  of  the  marriage,  in  1812;  and  that 
upon  such  event  the  ultimate  limitaticm  vested  in 
Grace  Turner,  the  widow,  and  heir  of  the  testator 
according  to  the  custom  of  the  said  manor.  The  cus- 
tom of  the  manor,  which  constitutes  the  youngest 
sister  heir  according  to  the  custom,  applies  only  to  a 
descent  taking  place  at  the  death  of  the  owner ;  and 
at  that  time  the  Respondent  was  not  heir,  or  customary 
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heir  of  the  owner  in  this  case,  a  title  adverse  to  that        1834. 
claimed  by  the  Respondent  having,  by  the  surrender      \^^^ 
to  Elizabeth  Marke  in  1803,  existed  for  near  twenty-      ^  v. 
one  years,  at  the  time  the  Appellants'  testator  pur- 
chased the  estate  in  question,  and  he  having   so 
purchased  for  a  valuable  and  full  consideration,  the 
Respondent  was  barred  of  all  title  to  relief  in  equity. 

Sir  Edward  Sugden  and  Mr.  Jacob  for  the  Respon- 
dent : — ^The  estate  in  question  remained  subject  to  the 
trusts  of  the  articles  of  agreement  of  the  24th  of  April 
1769,  and  by  the  ultimate  limitation  of  those  articles, 
it  was,  upon  the  death  of  the  survivor  of  Robert 
Marke,  and  Grace  his  wife,  without  leaving  issue  of 
the  marriage  then  living,  to  be  surrendered  to  the 
person  who  should  then  be  the  customary  heir  of 
Robert  Marke ;  and  the  Respondent  was  at  that  time 
his  customary  heir.  Goring  v.  Nash(J^,  Ellison  v. 
Ellison  (g).  It  was  quite  true  that  a  limitation  to 
one's  right  heirs  is,  in  the  abstract  meaning,  a  reser- 
vation of  the  old  estate ;  but  the  question  in  this  case 
was  not  of  the  old  use,  but  of  a  new  transfer  of  the 
estate.  The  cases  of  HoUaway  v.  HoUomay  and  Doe 
V.  Frosty  were  not  applicable  to  this  case ;  but  Long 
V.  Blackali  (A),  was  a  strong  authority  for  the  Respon- 
dent, who  was  clearly  the  person  destined  by  the 
ultimate  limitation  in  the  articles  to  take  as  heir 
according  to  the  custom  of  the  manor. 

The  legal  estate  was,  by  reason  of  the  surrender 
before  the  marriage,  vested  in  the  trustees,  to  con- 
tinue in  them  during  the  life  of  the  survivor  of  the 
husband  and  wife,  after  which  it  was  to  be  transferred 
to  the  person  who  should  be  then  entitled  to  take 

(/)  3  Atk.  i86.  (g)  6  Ves.  656. 

(A)  3  Ves.  jun.  486. 
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1834.       under  the   designation   in  the  articles.      The  legal 
-  estate  was  out  of  the  settlor,  nothing  was  reserved  to 

®^"°  him  but  the  rents  and  profits  during  his  life.  This 
^^*"'  was  a  limitation  to  take  effect  by  substitution.  In  the 
case  of  Thrastout  v.  Cunningham  the  settlor  reserred 
to  himself  the  legal  estate  for  his  life.  The  rule  in 
Shelley's  case  could  not  be  applied  to  two  estates, — 
one  legal,  the  other  equitable  —  which  could  not 
coalesce.  The  settlor  here  had  only  the  equitable  in- 
terest. The  settlement  was  very  peculiar ;  the  chil- 
dren of  the  marriage  were  not  to  have  a  vested 
interest  at  21,  or  marriage,  as  was  usual  in  settle- 
ments, nor  until  after  the  death  of  the  survivor  of  the 
father  and  mother,  so  that  any  disposition,  by  a  child 
of  the  marriage,  of  this  estate,  while  the  father  or 
mother  was  living,  could  have  no  effect  whatever. 
To  the  case  of  Holloway  v.  HoUowayj  as  far  as  it  was 
applicable  here,  the  cases  of  Jones  v.  Colheck  (i),  and 
Miller  v.  Eaton  (k),  were  sufficient  answers. 

The  most  absurd  consequences  would  follow  from 
the  supposition  that  this  estate  was,  under  the  limita- 
tion in  the  articles^  to  revest  in  the  right  heirs  of  die 
settlor  at  his  death ;  for  instance,  the  settlor's  wife  would 
be  his  right  heir  according  to  the  custom  of  the  manor, 
as  admitted  by  the  Appellants ;  she  was  to  have  the 
estate  for  her  life  imder  the  articles,  and,  according  to 
the  argument  for  the  Appellants,  she  would,  by  her 
death,  come  into  possession  of  the  fee  simple. 

This  being  a  third  hearing  of  this  case,  it  was 
hoped  that  the  decrees  below  would  be  affirmed  with 
costs. 

Sir  William  Home  replied  : — The  estate  was  never 
out  of  Robert  Marke.     Being  seised  to  him  and  his 

(f)  8  Ves,  38.  (k)  Coop.  Chan.  Gas.  272. 
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heirs,  and  being  about  to  marry,  he  by  his  marriage  1834. 
settlement  limited  the  estate  to  himself  for  life,  re-  g^^^ 
mainder  to  his  wife  for  life,  &c.     So  fer  then  the  »• 

estate  was  never  devested,  but  remained  in  the  settlor 
as  of  his  old  reversion,  or  was  a  resulting  trust  to 
him  after  the  trusts  of  the  settlement  were  exhausted. 
It  could  not  make  any  difference  how  much  of  the 
estate  was  exhausted  by  the  intermediate  limitations 
if  the  whole  was  not  so  exhausted ;  whatever  of  it 
remained  reverted  to  the  settlor  as  of  his  old  estate. 
The  case  was  not  much  argued  in  the  Court  below. 

The  Lord  Chancellor  said,  that  he  had  a  perfect 
recollection  of  the  case,  and  of  his  view  of  it  when  it 
was  before  him  (/),  and  that  he  had  before  him  a  note 
of  the  argument  before  the  Vice-Chancellor,  who  ap- 
peared to  have  had  his  attention  called  to  all  the  bear- 
ings of  the  case.  He  recollected  also  that  he  had  an 
hour's  conversation  with  his  Honor  on  the  subject, 
and  his  Honor  appeared  to  have  inclined  against  his 
own  argument  in  Doe  v.  Frost. 

Lord  Wynford : — I  am  free  to  state  to  your  Lord- 
ships that  I  have  not  formed  any  decided  opinion  on 
the  case.  Whether,  on  a  fuller  consideration  of  the 
cases  referred  to,  and  on  a  more  deliberate  perusal  of 
the  articles  of  settlement,  I  shall  be  able  to  make  up 
my  mind,  or  I  may  think  it  necessary  to  have  another 
argument  before  the  Judges,  I  am  not  prepared  to 
say ;  all  I  ask  now  of  your  Lordships  is,  to  postpone 
the  further  consideration  of  the  case. 

The  Lord  Chancellor : — I  agree  with  my  noble  and 
learned  friend  in  postponing  the  consideration  of  the 

(/)  It  has  been  only  lately  reported,  i  Myl.  &  C.  411. 
VOL.  III.  3  B 


734  CASES  IN  THE  HOUSE  OF  LORDS 

1834.  case,  but  it  ought  to  be  remembered  that  if  we  shaU 
require  to  have  another  argument  before  the  learned 
Judges,  we  cannot  dispose  of  the  case  this  session,  as 
the  Judges  are  gone  or  preparing  to  go  their  circuits. 
The  case  was  thoroughly  argued  in  the  Court  below ; 
at  least  before  me,  and  I  certainly  retain  the  opinion 
which  I  then  held. 
The  case  was  adjourned  for  further  consideration. 


1835.  The  Appellants  presented  a  petition  for  a  rehearing 

before  the  Judges ;  that  petition  was  referred  to  the 
Appeal  Committee,  but  not  complied  with. 


Sepi. 5.  Lord  Brougham: — WTien  this  case  was  last  before 

the  House,  a  doubt  was  suggested  whether  it  ought 
not  be  heard  again  by  your  Lordships,  with  the  assist- 
ance of  the  Judges  of  the  common  law  Courts.     It  ap- 
pears to  me,  from  what  passed  in  the  Court  of  Chancery 
when  the  case  was  there  on  appeal  before  myself,  and 
also  from  what  passed  here  on  the  hearing  last  session, 
that  it  really  was  not  a  case  requiring  the  presence  of 
the  learned  Judges.     There  was  no  doubt  that  the 
case  involved  matter  of  equity,  and  that  it  was  by  no 
means  a  pure  question  of  law.     The  case  was  very 
fully  argued  in  the  Court  of  Chancery,  and  it  was 
then  agreed  by  the  counsel  on  both  sides,  according 
to  my  recollection,  and  according  to  a  note  of  the 
argument  which  I  have  since  looked  into,  that  it  was 
not  a  fit  case  to  be  sent  to  a  court  of  law.     If  it  was 
not  deemed  to  be  a  fit  case  for  a  court  of  law,  your 
Lordships  will  not  probably  think  it  a  case  in  which 
judgment  ought  to  be  delayed  for  the  opinion  of  the 
Judges.     The  case  appeared  to  me,  even  if  it  were 
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heard  on  the  point  of  law  said  to  be  involved  in  it,  not       1835. 
to  admit  of  any  reasonable  doubt.     I  have  carefully 
considered  the  case.     I  considered  it  at  the  time  of 
the  argument,  and  I  concurred  in  advising  your  Lord- 
ships to  postpone  your  judgment  in  consequence  of 
the  doubt  then  entertained  by  my  noble  and  learned 
friend  Lord  Wynford.     It  has  stood  over  a  whole  ses- 
sion, and  it  is  hardly  fair  to  the  parties  interested  in 
the  judgment  to  put  it  oflf  longer.     From  the  state  of 
health  of  my  noble  and  learned  friend,  it  is  all  but 
certain  that  he  cannot  attend  here  during  this  session, 
and  it  is  very  doubtful,  for  the  same  reason,  whether  he 
will  be  able  to  attend  next  session.     Under  these  cir- 
cumstances, and  having  no  doubt  on  my  own  mind  of 
the  correctness  of  the  decision  appealed  from,  I  think  I 
should  not  discharge  my  duty  if  I  did  not  now  advise 
your  Lordships  to  affirm  that  decision ;  but  I  do  not 
advise  your  Lordships  to  give  the  Respondent  any 
costs,  because  my  noble  and  learned  friend  expressed 
a  doubt  whether  it  was  not  a  case  fit  for  the  opinion  of 
the  Judges. 

Ordered  accordingly,  that  the  judgment  complained 
of  be  affirmed,  without  costs  (m). 

(m)  See  Locke  v.  Colman^  i  for  valuable  consideration.    In 

Myl.  &  C.  4239  which  was  an-  that  case  an  issue  was  directed 

other  suit  by  the  Respondent  to  to  try  who  was  Robert  Marke's 

recover  other  parts  of  the  copy-  customary  heir.    The  result  was, 

hold  lands  comprised  in  the  arti-  as  the  reporters  have  been  in- 

cles  of  agreement  above-men-  formed,  that  the  Respondent  was 

tioned  from  purchasers  thereof  found  not  to  be  such  heir. 
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ADEMPTION.     See  Devise,  2. 

APPEAL.    See  Practice,  6. 

A  client  having  required  his  attorney's  bills  of  costs  to  be 
taxed,  the  attorney  intimated  to  him  that  in  that  case  he 
would  make  out  new  accounts,  in  which  he  would  charge 
his  full  legal  fees,  which  were  not  charged  to  that  extent 
in  the  bilb  delivered,  and  accordingly  he  employed  a  per- 
son to  remodel  the  accounts,  and  that  person  inserted  in 
the  new  accounts  fictitious  charges,  and  increased  other 
charges  which  were  in  the  former  accounts.  The  attorney 
denied  all  knowledge  of  the  insertion  of  the  fictitious 
chaises,  and  abandoned  them  before  the  auditor  to  whom 
the  accounts  were  by  order  of  Court  remitted  to  be  taxed. 
The  Court  by  a  subsequent  order  instructed  the  auditor  to 
report  specially  on  the  different  subjects  and  points  raised 
by  the  client's  answers,  imputing  to  the  attorney  a  partici- 
pation in  the  fabrication  of  the  fictitious  charges.  These 
charges  having  been  abandoned,  the  auditor  made  no  in- 
quiry into  them,  but  reported  on  the  other  costs,  taxing  off 
about  one-fourth  of  the  whole  bill,  and  no  objection  being 
lodged  to  that  report  when  it  came  before  the  Court,  it  was 
confirmed  with  costs. — Held,  that  it  was  not  competent 
for  the  client  to  appeal  to.  the  House  of  Lords  against  the 
order  confirming  the  report,  as  he  had  not  lodged  objections 
in  writing  to  it  in  the  Court  below. — iPAtday  v.  AdAfrif 
385. 

AWARD. 

1.  It  is  no  objection  to  an  award  that  the  arbitrators  have,  in 
the  absence  of  one  of  the  parties,  called  in  the  other,  and 
have  asked  him  whether  he  admitted  or  disputed  certain 
items  in  an  account,  and  have  merely  taken  his  answer  to 
that  question. 

Under  an  authority  to  arbitrators  to  call  in  a  competent 
person  to  assist  .them  in  the  valuation  of  the  stock  and  pro- 
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perty  of  a  partnership,  it  is  no  objection  to  their  award  that 
they  have  availed  themselves  of  the  assistance  of  such  per- 
son in  deciding  on  the  partnership  accounts.  The  arbi- 
trators, by  adopting  in  terms  the  opinions  of  such  person, 
do  not  constitute  him  an  umpire,  but  make  his  opinions 
their  own,  and  their  award  cannot  be  impeached  on  that 
account. — Anderson  v.  Wallace j  26. 

2.  By  Act  of  Parliament,  authorising  a  joint-stock  company 
to  raise  80,000  L  in  shares  of  25  /.  each,  the  directors  were 
empowered  to  make  such  calls  for  money  on  the  subscribers 
to  the  undertaking  as  they  should  from  time  to  time  find 
necessary  for  the  purpose  of  carrying  on  tlie  same,  but  no 
such  call  should  exceed  10^  per  cent.,  and  one  month  at 
least  should  intervene  between  the  calls.  The  directors 
brought  an  action  against  one  of  the  subscribers  for  the 
amount  of  two  calls  made  on  his  shares,  on  the  same  day, 
and  that  subscriber  brought  a  counter  action  against  the 
directors  for  the  value  of  his  shares  as  at  a  certain  period, 
on  the  ground  that  they  had,  without  his  consent,  engaged 
in  speculations  foreign  to  the  company's  undertaking,  and 
at  last  abandoned  that  undertaking  and  united  themselves 
with  another  Company.  Both  actions  were  referred  to  an 
arbitrator  under  an  order  of  Court ;  and  he  found  that  the 
directors  were  entitled  to  a  decree  for  the  amount  of  the  two 
calls,  with  interest ;  and  that  the  subscriber  was  entitled 
to  a  decree  for  a  certain  sum  as  the  ascertained  price  of  his 
shares,  which  sum,  under  deduction  of  that'  awarded  for 
the  calls,  he  was  entitled  to  recover  from  the  company  on 
surrendering  or  transferring  his  shares  to  them,  or  to  any 
person  they  might  direct ;  and  he  further  found  that  the 
directors  were  entitled  to  reservation  of  any  claim  they 
might  have  against  the  subscriber  for  calls  made  subse- 
quent to  their  action,  and  that  the  subscriber  was  entitled 
to  reservation  of  his  defences  against  such  claims.— 
Held  by  the  House  of  Lords  that  the  award  was  bad,  inas- 
much as  the  first  finding  for  the  amount  of  two  calls  made 
in  one  day  was  contrary  to  the  statute,  which  required  the 
distance  of  a  month  at  least  between  two  calls,  and  the 
second  finding  was  not  final  and  conclusive,  as  it  held  the 
subscriber  entitled  to  recover  the  sum  awarded  to  him  upon 
condition  only  of  transferring  his  shares. 

SemblBf  the  third  finding,  reserving  subsequent  claims  of  one 
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party  and  defences  of  the  other  thereto,  was  not  bad  (though 
unnecessary )y  inasmuch  as  a  reference  of  ^'all  questions 
between  the  parties,"  by  the  practice  in  Scotland,  is  con- 
fined to  the  questions  in  the  particular  actions  referred. — 
BaiUie^  Bart.  v.  The  Edmburgh  Gas  Light  Company ^  639. 

BANKRUPTCY. 

W.  lent  money  on  the  security  of  an  estate,  which  he  be- 
lieved, on  the  representation  of  the  borrower,  to  contain 
95  acres,  and  to  be  ample  security  for  the  sum  lent.  The 
borrower,  after  paying  the  interest  of  the  loan  for  four 
years,  became  bankrupt,  and  the  trustee  on  his  seques- 
trated estate  discovered  that  the  description  of  the  lands 
charged  in  security  to  W.  did  not  comprise  more  than  six 
acres.  W.  being  advised  of  the  objection  to  his  security, 
applied  to  the  bankrupt,  and  obtained  from  him  a  corro- 
borative and  supplemental  bond,  reciting  the  former  deed, 
and  subjecting  the  whole  96  acres,  as  originally  intended, 
to  secure  the  loan,  and  W,  obtained  infeofiinent  on  this 
latter  security  before  the  trustee  in  the  sequestration  com- 
pleted his  feudal  title.— Held,  by  the  Lords,  affirming  the  in- 
terlocutor of  the  Court  of  Session,  that  the  supplemental  bond 
was  void  as  against  the  trustee. — Inglu  v.  MansfieUy  p.  362. 

BOND.     See  Bankruptcy,  1. 

CONTRACT  IN  WRITING. 

Evidence  to  affect  it.    See  Evidence,  1. 

COPYHOLD. 

Customary  tenant.     See  Devise. 

CORPORATION.    See  Awahd,  2. 

Certain  local  Acts  of  Parliament  gave  the  Corporation  of  the 
city  of  Dublin  the  power  to  take  measures  for  supplying 
that  city  with  water,  and  to  levy  rates  and  rents  on  the 
inhabitants  to  meet  the  expenses  that  might  thereby  be  in- 
curred. The  corporation  passed  bye-laws  appropriating 
part  of  the  revenue  thus  raised  in  a  manner  not  strictly 
falling  within  the  provisions  of  these  Acts.  Some  of  the 
inhabitants  of  Dublin  filed  a  Bill  against  the  corporation 
for  an  account,  and  the  Court  of  Chancery  in  Ireland 
decreed  an  account,  and  held  the  corporation  answerable 
for  all  sums  which  it  had  received  and  appropriated  in 
a  way  not  strictly  conformable  with  the  provisions  of  the 
local  Acts. — The  House  on  appeal  affirmed  this  decree. 
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'^Dublin  (Corporation  of)  v.  The  Attorney  General  of 
Irelandj  p.  289. 

COSTS.    See  Practice,  6. 

On  appeal  and  cross  appeal,  the  fonner  being  allowed  and  th^ 
latter  dismissed,  the  Lords,  holding  that  the  Appellant  in  the 
appeal  ought,  as  the  representative  of  the  mortgagees,  in  a 
suit  originally  instituted  to  redeem  the  mortgages,  to  have 
had  the  final  decree  with  costs  in  the  Court  below,  gave 
him  costs  in  the  cross  appeal  by  way  of  compensation. — 
Morgan  v.  Evans j  p.  169. 

DEBTS,  PRIORITY  OF.    8ee  PRioRnr. 

DEVISE.    See  Foreign  Law,  1.     Marriage  Settlement,  1,2. 

1.  Where  by  plain  words,  in  themselves  liable  to  no  doubt,  an 
estate  tail  is  given  in  a  will,  it  cannot  be  cut  down  to  a  life 
estate,  unless  there  are  other  words  which  plainly  show  the 
testator  to  have  used  the  former  as  words  of  purchase  con- 
trary to  their  ordinary  sense ;  or  unless  in  the  other  pro- 
visions of  the  will  there  shoidd  be  a  clearly  expressed 
intention  inconsistent  with  the  giving  of  an  estate  tail,  and 
which  intention  can  only  be  fulfilled  by  sacrificing  the  par- 
ticular provision,  and  regarding  the  expressions  as  words  of 
purchase. — Held  accordingly,  that  under  a  devise  to 
"  W.  F.  and  his  heirs  male,  according  to  their  seniority 
and  their  respectively  attaining  21,  the  elder  son  surviving 
of  the  said  W.  F.  and  the  heirs  male  of  his  body  to  be  pre- 
ferred to  the  second  or  younger  son,  and  in  case  of  failure 
of  issue  male  of  W.  F>  surviving  him,  or  dying  without 
lawful  issue  male  attaining  21,"  then  over,  an  estate  tail  was 
devised  to  W.  F. — Fetherston  v.  FethersUmy  p.  67. 

2.  W.  L,  bequeathed  6,000  /.  to  the  daughter  of  his  brother 
/.  X.  charged  on  his  real  estates,  and  authorized  the  interest 
thereon  to  be  raised  for  her  maintenance,  if  J^  L.  should  so 
direct ;  and  he  devised  his  real  estates  so  charged  to  /.  L,  in 
fee.  J.  X.  bequeathed  10,000/.  in  trust  for  his  daughter 
for  life,  and  after  her  death,  in  trust  for  her  children,  and 
declared  that  that  sum  should  be  in  addition  to  the  sum  to 
which  she  was  entitled  under  W.  X.'s  will.  The  daughter 
afterwards  married.  Her  father  advanced  to  her  husband 
15,000/.  as  her  marriage  portion,  and,  by  the  settlement, 
pin-money  and  a  jointure  for  the  wife,  and  portions  for  the 
younger  children  of  the  marriage,  were  provided  out  of  the 
husband's  property,  and  the  15,000/.  were  declared  to  be 
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in  satisfiu^on  of  the  stuns  to  which  the  ^fe  was  entitled 
under  W.  i/s  will.    The  fether  died  in  1 794,  and  no  de- 
mand was  made  for  the  10,0002.  until  1826. — Held  by  the 
Lords  (reversing  the  decrees  of  the  Vice-Chancellor  and 
Lord  Chancellor),  that  the  10,000  /.  legacy  was  satisfied  by 
the  marriage  portion ;  assuming,  as  one  ground  of  their 
judgment,  diat  the  daughter  was  apprised  of  the  contents  of 
her  father's  will  soon  after  his  d^Uh.— 2>urAam(Lord)v. 
TP%arton,p.  146. 
8.  A  testator  devised  all  his  freehold,  copyhold,  and  leasehold 
messuages,  lands,  tenements,  rents,  and  hereditaments,  and 
all  other  his  real  and  personal  estate,  whatsoever  and  where- 
soever, not  before  disposed  o^  to  trustees,  with  power  to 
sell  and  absolutely  dispose  of,  or  to  exchange  or  let,  all  or 
any  part  or  parts  of  his  said  estate,  upon  trust,  as  to  a  cer- 
tain part,  to  convey  and  assure  that  part  to  his  godson, 
(7.  H.  A.,  when  and  so  soon  as  his  godson  should  attain 
21 ;  and  also  to  pay  to  G.  H.  A.  7,000  /.  upon  his  attaining 
31.    But  in  case  G.  H.  A.  should  die  without  issue  before 
attaining  21,  then  the  said  part  of  the  real  estate,  together 
with  the  7,000  /.,  was  to  sink  into  and  become  part  of  the 
residue,  and  to  go  according  to  the  disposition  thereof^ 
thereafter  in  the  will  expressed.    As  to  the  rest,  residue,  and 
remainder  of  his  personal  estate,  he  directed  it  to  accumu- 
late at  compound  interest  until  «7.  C.  A.  should  attain  24 
years,  then  upon  trust  to  convey,  assign,  &c.  unto  J.  C.  A. 
(upon  his  giving  such  security,  and  executing  such  deeds 
for  the  payment  of  annuities  before  bequeathed  to  other 
persons,  as  should  be  to  the  satisfaction  of  the  trustees)  all 
the  legal  estate  and  interest  of  and  in  all  the  freehold,  lease- 
hold, and  copyhold  lands,  tenements,  rents,  and  heredita- 
ments, and  all  other  the  testator's  real  and  personal  estate, 
whatsoever  and  wheresoever,  not  thereinbefore  devised  and 
bequeathed. — Held,  that  this  gift  to  J.  C.  A.  displaced  the 
heir  as  to  the  residuary  gift  of  real  and  personal  estate ;  that 
he  took  a  vested  interest  in  the  intermediate  rents  and 
profits,  and  that  the  words  respecting  his  executing  deeds 

and  assurances  did  not  constitute  a  condition  precedent. 

Ackers  v.  PhippSj  p.  666. 

4.  A  testator  devised  and  bequeathed  all  his  real  and  personal 
estate  to  trustees,  in  trust,  as  to  his  lands  in  TF*.,  to  convey 
them  to  0.  H,  A,  when  and  so  soon  as  he  should  attain  his 
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Bge  of  21  years;  and  also  to  pay  him  7,000  2.  upon  his 
attaining  that  age;  but  in  case  he  should  die  under  21, 
without  leaving  issue  of  his  body,  then  the  lands  in  W» 
given  and  devised  to  him,  together  with  the  7,000  /.,  should 
sink  into  the  residue  of  the  testator's  real  and  personal 
estate,  and  go  over.  G.  H.  A.  attained  his  age  of  21  ten 
years  afler  the  testator's  death.  Did  O.  H.  A.  take  a 
vested  interest  in  the  lands  in  W.  on  the  testator's  death,  or 
was  it  contingent  until  he  attained  21  ?  And  did  the  rents 
and  profits  arising  from  these  lands  in  the  meantime  belong 
to  him  or  to  the  testator's  heir-at-law  ? — Phipps  v.  Ackers^ 
p.  702. 
6.  Robert  Marke  being  seised  to  him,  his  heii4i  and  assigns, 
according  to  the  custom  of  the  manor  of  Taunton  Deane,  of 
certain  messuages  within  that  manor,  surrendered  the  same 
to  trustees,  in  pursuance  of  articles  of  agreement  made  in 
contemplation  of  marriage,  on  trust,  to  permit  him,  his 
heirs  and  assigns,  to  enjoy  the  premises  until  the  marriage, 
and  from  the  solemnization  thereof  on  trust  for  himself  for 
life,  and  afler  his  decease  on  trust  for  the  intended  wife  for 
life,  for  her  support  and  in  bar  of  dower,  and  afler  the  death 
of  the  survivor  of  the  husband  and  wife,  on  trust  to  surrender 
the  premises  into  the  hands  of  the  lord  of  the  manor,  to  the 
use  of  the  child  or  children  of  the  marriage,  their  heirs  and 
assigns,  such  surrenders  to  be  made  at  the  costs  of  the  chil- 
dren, who  should  be  entitled  to  take  the  same,  and  in 
default  of  issue  of  the  marriage  living  at  the  death  of  the 
survivor  of  the  husband  and  wife,  then  on  this  special  trust, 
to  surrender  the  premises  into  the  hands  of  the  lord  of  the 
manor,  to  the  use  of  the  right  heirs  of  the  settlor  for  ever, 
according  to  the  custom  of  the  manor ;  such  surrender  or 
surrenders  last-mentioned  to  be  made  at  the  costs  and 
chaises  in  all  things  of  the  person  or  persons  who  by  virtue 
of  the  last-mentioned  condition  or  limitation  should  be  en- . 
titled  to  take  the  same.  The  only  issue  of  the  marriage  was 
a  daughter,  who  survived  the  settlor,  but  died  in  the  life- 
time of  her  mother.  On  the  daughter's  attaining  21,  the 
premises  were  surrendered  to  the  lord  of  the  manor,  to  her 
use,  and  she  by  her  will  devised  them  to  the  sons  of  her 
mother  by  a  second  husband,  and  at  the  same  time  surren- 
dered them  to  the  use  of  her  will ;  her  mother  surviving  her 
continued  in  possession  of  the  premises  till  her  own  death. 
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Held,  by  the  Lords,  affinning  decrees  of  the  Court  below  in 
a  suit  between  a  purchaser  for  valuable  consideration  from 
the  devisees,  and  the  settlor's  youngest  sister  and  customary 
heiress  at  his  widow's  death,  that  by  virtue  of  the  ultimate 
limitation  in  the  articles  she  was  entitled  to  the  customary 
estates  from  the  death  of  the  widow.^Bush  y,  Locke^ 
p.  721. 
EQUITY.    See  LiKiTATioifs,  Statute  of. 

An  expectant  heir,  under  pecuniary  pressure,  mortgaged 
his  reversionary  estate,  and  entered  into  other  obligations  to 
secure  payment  of  goods,  purchased  at  the  shop  prices,  with 
the  intention  of  selling  or  otherwise  disposing  of  them,  for 
the  purpose  of  obtaining  money  to  supply  his  immediate 
wants ;  his  father,  the  tenant  for  life  of  the  estate  so  mort- 
gaged, was  privy  to  the  transaction,  and  did  not  dissent ; 
the  expectant  heir,  on  receiving  the  goods,  so  dealt  with 
thfem  that  they  could  not  be  restored  to  the  mortgagee* 
— Held,  by  the  Lords,  affirming  the  decree  of  the  Court 
below,  that  such  heir  had  no  equity  to  have  the  transaction 
rescinded,  or  to  be  relieved  against  the  securities. — King  v. 
Hamktj  p.  218. 

Though  the  Court  of  Chancery  cannot  review  or  correct  a 
decision  of  the  Court  of  Exchequer,  yet  where  such  decision 
has  been  obtained  collusively  and  fraudulently,  a  party 
whose  interests  are  affected  by  it,  may  raise,  in  the  Court 
of  Chancery,  either  as  actor  or  defender,  a  question  as  to  its 
validity.— jBanAm  (Earl)  y,  Becker ^  p.  479. 

Where  sales  of  estates  had  fraudulently  taken  place  under 
decrees  of  the  Court  of  Exchequer  in  Ireland,  obtained  by 
collusion  between  the  tenant  for  life,  the  mortgagee,  the 
person  in  whose  favour  a  charge  had  been  created,  and  the 
purchaser,  and  where  the  interests  of  the  tenant  in  remain* 
der  had  not  been  protected  in  such  suits,  the  Court  of 
Chancery  in  Ireland,  on  his  coming  into  possession,  granted 
him  relief  on  a  bill  filed  to  redeem.  That  decree  was 
affirmed  by  the  Lords. — Id.  lb. 

EVIDENCE.    See  Poor. 

1.  ELing  gave  Kemp  an  undertaking  in  writing,  in  these 
words :  "  Mr.  Kemp,  when  the  title  to  the  Philpot-lane 
estate  is  perfected,  and  the  same  shall  be  regularly  conveyed 
to  me  by  all  the  parties,  I  will  be  accountable  to  you  for 
the  sum  of  8,000  L  upon  receiving  a  proper  release  from 
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you,  and  Mr.  Wilson. — John  King/'  The  title  was  per- 
fected and  the  estate  was  conveyed  to  Eling,  and  he  conti- 
nued in  the  undisturbed  possession  thereof,  but  refused  to 
account  with  Kemp  for  ^e  8,000  /.  Kemp  and  B.  filed  a 
bill  against  King,  alleging  that  the  8,000  /.  was  the  consi- 
deration for  Kemp*s  equitable  interest  in  the  estate,  and  for 
his  procuring  a  conveyance  of  the  same  to  King ;  that  he 
borrowed  money  of  S.  on  the  assignment  to  him  of  the 
above  undertaking,  and  that  Wilson  was  Kemp's  agent. 
King,  by  his  answer,  denied  that  Kemp  had  any  interest  in 
the  said  estate,  or  that  he  procured  the  conveyance  of  it  to 
King,  but  he  said  that  it  was  for  Wilson's  interest  he 
agreed  to  give  8,000  /.,  and  that  Kemp's  name  was  used  in 
the  undertaking  in  order  to  protect  Wilson  from  any  claim 
by  his  assignees,  he  being  an  uncertificated  bankrupt ;  that 
the  dealing  was  with  Wilson,  and  through  him  with  the 
vendors  of  the  estate. — Held,  in  the  absence  of  proof  of  the 
allegations  in  the  bill,  that  certain  letters  from  Wilson  to 
jB.  justified  the  inference  that  Kemp  was  not  entitled  to 
any  account  from  King  in  respect  to  the  undertaking;  and 
the  decree  dismissing  his  bill  was  affirmed  with  costs. — 
Stcdey  v.  King,  p.  181. 

2.  /.  M.  had  been  TF*.  X.'s  solicitor  and  his  agent  in  obtain- 
ing money  on  mortgages  and  otherwise,  and  also  receiver  of 
the  rents  of  his  estates ;  on  a  bill  filed  by  W.  X.  against 
him  and  the  mortgagees  a  decree  was  made  for  a  general 
account  against  J.  M,,  and  for  the  taxation  of  his  bills  of 
costs,  notwithstanding  there  were  settled  accounts  signed  by 
TF.  X.  and  securities  given  by  him,  and  the  vouchers  deli- 
vered up  to  him.  The  decree  having  directed  the  examina- 
tion of  the  parties  touching  the  matters  in  dispute,  W,  X. 
and  J.  M.  filed  interrogatories  for  their  respective  examina- 
tions ;  /.  M.  answered,  W.  X.  refused  to  answer,  whereupon 
an  affidavit  was  filed  by  J,  M.  pursuant  to  an  order  of 
Court,  verifying  the  facts  to  which  his  interrogatories  were 
directed. — Held,  by  the  Lords,  reversing  the  decision  of  the 
Court  of  Exchequer,  that  this  affidavit  ought  to  be  taken  as 
evidence  of  the  advances  of  money  stated  in  it  as  consti- 
tuting the  debt  claimed  by  /.  M.  from  W,  L.,  and  for  which 
J.  M.  held  and  produced  TF.  X.'s  bond.— ilfoT^an  v.  JSvans, 
p.  150. 

3.  J3.,  a  partner  and  acting  director  of  a  joint-«tock  com- 
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pany,  procvied  for  8^  who  was  not  a   partner,   at  his 
request,  some  shares  in  the  Gompanj's  stocky  and  receired 
from  him  the  pnrchase-monej.    8.  afterwards   refbsed  to 
accept  the  transfer  of  the  shares,  and  to  pay  the  instalments 
that  accmed  doe  on  them,  alleging,  as  the  groonds  of  his 
refbsal,  that  he  was  induced  to  purchase  the  shares  br  JB/s 
&ke  and  fraudulent  representations,  and  fraudnlent  con- 
cealment as  to  the  credit  and  solvencj  of  the  oompanj. 
Upon  the  trial  of  an  issue  directed  to  ascertain  the  truth 
or  fiilsehood  of  these  allegations,  several  partners  in  the 
company  were  admitted  as  witnesses  for  JB^  and  the  Court 
of  Session,  upon  a  bill  of  exceptions,  held  that  they  were 
competent  witnesses.    The  House  of  Lords  affirmed  that 
decision. — 8tfme  v.  Brawny  p.  412. 

FOREIGN  LAW. 

J.  Y^  bom  in  Scotland,  but  domiciled  in  England^  bought 
a  Scotch  estate,  paid  part  of  the  price,  and  for  the  remain- 
der— which  was  declared  to  be  a  lien  on  the  estate — he 
gave  a  bond,  payable  within  a  given  time,  if  all  pre-existing 
incumbrances  affecting  the  estate  should  be  then  discharged. 
The  vendor  assigned  the  bond  and  real  lien  to  the  bank  of 
X.,  who  gave  J.  Y.  notice  thereof.    J.  Y.,  finding  that  the 
incumbrances  were  not  discharged  at  the  expiration  of  the 
time  for  pa3rment  of  the  bond,  deposited  the  principal  and 
interest  in  the  Bank  of  Scotland,  and  informed  the  as- 
signees that  the  money  was  so  consigned,  but  should  be 
paid  to  them  on  producing  discharges  from  the    incum- 
brances.   The  assignees  produced  some  discharges,  and 
received  a  proportion  of  the  deposit.     The  balance  remained 
in  the  bank,  on  receipts  taken  in  J.  YJs  name,  up  to  the 
time  of  his  death. 
J.  JT.  before  his  death  executed  in  England  several  instru- 
ments in  writing.     In  a  will  respecting  his  Scotch   estate, 
he  declared  his  will  to  be,  that  the  said  receipts  of  deposit 
should  become  the  property  of  certain  trustees  of  that  estate, 
and   be  endorsed  to  them  by  his  executors  appointed  in 
a  will  of  his  English  property,  the  money  to  remain    in 
deposit  until  the  titles  of  the  estate  should  be  cleared,  and 
then  to  become  the  property  of  the  vendors'  representatives 
on  payment  of  the  bond.     He  then  made  a  will  respectinir 
his  English  property,  appointing  executors,  and  afterwards 
cancelled  it.    He  subsequently  executed  a  trust-deed^  dis- 
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posing  of  his  Scotch  estate,  and  therein  declared  that  he 
had,  in  a  separate  will  respecting  his  English  property, 
directed  his  trustees  and  executors  to  endorse  the  said 
receipts  to  the  trustees  of  his  Scotch  estate.  He  afterwards 
made  a  will  disposing  of  his  English  property,  and  thereby 
gave  his  goods  and  chattels,  wherever  situated,  to  his 
nephew,  and  appointed  him  his  sole  executor  and  residuary 
legatee.  The  nephew  obtained  probate  of  the  will,  and 
claimed  thereunder  the  bank  deposit,  in  a  suit  instituted  in 
Scotland  between  him  and  other  claimants. 

Held,  first,  that  the  Scotch  court  had  a  right  to  look  to  the 
first  will  for  discovering  the  testator's  intentions  respecting 
the  deposited  money;  secondly,  that,  without  looking  to 
that  will,  the  trust-deed  contained  a  sufficient  declaration  of 
X  Y.^B  intention  to  appropriate  the  money  to  his  trustees 
for  payment  of  his  bond,  &c. 

Following  up  the  principle  that  the  lex  loci  domicilii  governs 
the  distribution  of  personal  estate,  the  Scotch  and  all  foreign 
courts  are  bound,  in  the  interpretation  of  a  testator's  written 
declarations  of  intention  touching  his  personal  estate,  situated 
within  the  foreign  jurisdiction,  to  adopt  the  principles  of 
construction  applicable  to  such  instruments  by  the  law  of 
the  testator's  domicile,  and  that  law,  being  matter  of  fact, 
is  to  be  inquired  after  like  other  facts ;  but  they  are  not 
bound  to  adopt  foreign  rules  of  evidence,  every  court 
having  its  own  technical  rules  of  procedure. — Yates  v. 
Thomson^  p.  644. 

GRANT.     See  Market. 

Lord  Fairfax,  by  a  codicil  to  his  will,  in  the  year  1671, 
gave  all  his  tithes  of  Bilborough  in  fee  (subject  to  an  estate 
herein  for  the  life  of  22.  S.)  to  Henry  Fairfax  and  his 
heirs  and  assigns,  to  the  use  of  a  preaching  minister  there, 
to  be  nominated  by  said  H.  F.  and  his  heirs.  The  heir  of 
H.  F.  conveyed  the  tithes  with  other  property  to  trustees 
for  sale  for  payment  of  his  debts,  and  they  were  accordingly 
sold  and  conveyed  by  the  said  trustees  in  1716  to  22.  F. 
and  J.  H.  and  their  heirs,  on  trust  as  to  the  tithes  to  the 
use  of  a  preaching  minister  to  be  nominated  by  22.  F>  and 
his  heirs.  J.  H,  (who  was  only  trustee  for  22.  2^.)  sur- 
viving 22.  2^.,  became  seised  of  the  legal  estate,  and  his 
descendants  continued  so  seised  in  succession  until  1826, 
when  his  heir-at-law  conveyed  the  said  tithes  upon  the 
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Wd  m  1731  WMiMaed  A.  £,  the  pRKkap  mimirtH  of 
BOlHra^^Hcy.  m  •  imt  W  T.  X^  jP. —d  A  ^.  for 
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nrFERIOR  COURT-    S»  PBJcnci;  &. 
mTEREST.    &r  VBMoa  A»  PiMMA«a. 

of  attoffMj  wludi  frpurted  to  cany  infeeraBt,  snd 
liy  deoce  bea  Bade  iriMUHe  ftr  die  lents 
noemd  fim  IT.  X.'«  alila»  widk  iamat,  Hdd,  that, 
aadertbe  i  in  aawtiiii  ii,  thr  jail(rinfatr  na|^lii  alwi  tn  rinj 
iatereiL — Morytn  t.  £Daa%  |i.  150. 

JOINT  STOCK  COMPAKT.     SmAwAMx^  2.     Eti]ibsn3,  3. 
JURISDICTION.    SBrPaicncm. 

mOTATIONS,  STATUTE  OF. 

Fiandnlent  Mies  bad  been  Blade  bj  the  fint  tenaat  fiM*  life; 
bis  SOD  died  in  hb  lifetime;  the  teaancj  tar  life  continued 
toexistforaboTe35  jeanaflerdiesefrandoleiitaalea.  On 
the  tenant  in  remainder  becoming  entitled,  he  filed  a  bill  to 
redeem.if — Held  by  the  Coort  below,  and  affirmed  by  the 
Lords,  that  he  was  not  barred  by  the  lapse  of  time.— -Boa- 
don  (Earl)  t.  Becker^  p.  479. 

MARKET. 

Where  a  corporation  had  held  a  market  by  prescription,  and  the 
Crown  afterwards  granted  to  the  corporatimi  a  charter  with 
these  words,  ^  qnod  nnllnm  mercatnm  in£ra  septem  leocas  in 
circuitu  bnrgi  praedicti  per  nos  Tel  heredes  noatroa  alieno 
concedator  :^  Held,  that  snch  prohibition,  if  it  could  be 
construed  to  extend  beyond  that  which  is  attached  bv  the 
common  law  to  the  grant  of  a  market,  was  Toid.  Held 
also,  that  the  establishment  of  a  new  market,  to  be  holden 
at  the  same  times  within  the  common  law  distance  of  the  old 
market,  was  primd  facie  iojurions  to  the  latter,  and  there* 
fore  Toid;  the  convenience  of  the  public  would  not,  under 
such  circumstances,  justify  the  grant  of  a  new  market. 

And  where  the  first  charter  purported  to  be  granted  ^  de 
assensu  pnelatorum,  comitum,  &c.,  in  instanti  Parliamento 
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convocato/'  a  new  oharter  granted  to  hold  a  market  within 
the  described  distance  would  be  void,  and  would  be  re- 
pealable  by  scire  facias.  The  words  stated  would  have  the 
effect  of  giving  the  first  charter  the  authority  of  an  Act  of 
Parliament 

Such  a  charter  could  only  be  repealed  by  Act  of  Parliament. 

If  the  market  created  by  the  first  charter  had  not  sufficient 
space  for  the  accommodation  of  the  public ;  and  also,  if 
part  of  the  space  originally  allotted  to  it  was  employed  or 
suffered  by  the  grantee  to  be  employed  for  other  purposes, 
without  his  providing  as  convenient  a  place  for  the  public 
to  buy  and  sell  in  elsewhere  within  the  limits  of  his  grant, 
such  circumstances  would  furnish  a  good  defence  to  an 
action  brought  by  him  against  any  person  for  selling  out  of 
the  market;  they  might  also  furnish  ground  for  a  scire 
facids  to  repeal  the  charter. 

Qusere,  whether  such  circumstances  would  not  render  the 
grantee  liable  to  an  indictment  for  a  misdemeanor?  If 
they  would,  an  action  would  lie  against  him  for  his  default. 

But  while  such  grant  remained  unrepealed,  no  other  market 
could  be  granted  within  the  limited  distance. 

If,  by  the  terms  of  the  grant,  the  market  was  to  be  held  in 
a  fixed  place  defined  and  known  by  metes  and  bounds, 
should  those  limits  not  be  sufficient,  and  the  owner  of  the 
market  have  no  power  to  enlarge  them,  a  new  market 
might  be  granted  to  such  an  extent  as  to  supply  the  de- 
ficiency, but  no  more. — IsUtigton  Market  Silly  p.  513. 

MARRIAGE  PORTION.     See  Devise,  2. 

MARRIAGE  SETTLEMENT. 

'  A  deed  of  settlement  was  made  in  contemplation  of  marriage, 
and  contained  a  proviso  by  which  the  estates,  &c.,  thereby 
granted,  should,  in  the  first  place,  be  charged  with  certain 
portions  therein  mentioned,  due  to  the  brothers  and  sisters 
of  the  settlor,  and  with  certain  debts  set  forth  in  a  schedule 
thereunto  annexed.  The  covenant  against  incumbrances 
specially  excepted  a  jointure  to  the  settlor's  mother,  and  the 
before-mentioned  portions  and  debts;  and  the  covenant 
for  further  assurance  contained  an  exception  similar  to  the 
foregoing,  by  an  express  reference  to  it.  The  settlor  was 
possessed  of  other  estates  besides  those  settled.  The  settlor 
after  his  marriage  paid  off  some  of  the  portions  and  some 
of  the  debts,  and,  by  his  will,  declared  such  payments  to 
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dirwtsoBft  in  tie  will  of  tie  fctdor.  »or  die  «cue  of  b5f 


tliercftl  estates,  and  tint  the  peiamili  nn  n  wgye  egottermttd 
in  the  hands  of  the  oecvlony — Vmmdeiatr  ▼.  Flvh^jmr, 
p.  63. 

Bt  a  maniaee  lettleiiwiiL  ccrtam  fieelw>ld  luids^  toeecher 
widi  the  maamm-hoiitt  and  park  of  the  settlor*  weve  grrea 
to  trustees  to  paj  to  the  setdor^s  wife,  if  she  shovld 
him,  IfitiOL  a  rear  clear  from  all  dedBctiaDs 
The  setdor  bj  his  vill  confirmed  the  sectleiiieiit,  and  eaTe 
the  mansion-boose  and  park  to  his  vife  for  li^, 
to  his  nephew,  to  whom  he  also  gare  his  copybold 
in  England  and  his  estates  in  Peunsrlvmaiay  the  latter 
free  from  aD  incnmbrances  whaterer;  he  created  two  rent- 
charges,  parable  out  of  his  real  estates  in  Enelaiid. — Held, 
that  the  derise  to  the  wife  of  the  lands  charged  hv  die 
setdement  was  not  intended  to  merge  the  charge  in  die 
settlement,  and  that  she  was,  therefore,  entitled  to  enjor 
the  mansion-house  and  park  withoat  anr  dedaction  beins 
on  that  acconnt  made  from  the  ammitr,  which  wiis  to  be 
nixed  entirely  ont  of  the  other  English  estates  held  bj  the 
nephew. — Powell  v.  Grigby^  p.  103. 

POOR. 

In  a  parish  comprising  a  borongh  and  a  district  of  land,  the 
management  and  maintenance  of  the  poor  in  the  landward 
district  cannot  be  separate  from  the  management  and 
maintenance  of  the  poor  in  the  borough,  but  the  poor  of 
both  mnst  be  regarded  as  the  poor  of  one  parish,  and 
indiscriminately  entitled  to  aid  from  the  pariah  Imids. 
Long  usage  is  of  no  avail  against  plain  statutory  enact- 
ments, and  it  can  be  binding  on  parties  only  as  the  inter- 
preter of  a  doubtful  law,  and  as  affording  a  cotemporaneous 
exposition.  Where  a  statute,  expressive  as  to  some  points, 
is  silent  as  to  others,  usage  may  well  supply  the  defect,  if 
not  inconsbtent  with  other  express  directions  of  the  statute. 
^Dunbar  (Provost  of)  v.  Boxburghs  (Duekeu  of\  p.  335* 
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PRACTICE.    See  Appeal.     Award,  2.     Bankruptcy.    Costs. 
Evidence,  2.     Interest.     Priority  of  Debts.    Receiver. 

1.  Where  a  decree  has  been  made  against  a  party  upon  hear- 
ing, and  he  omits  to  present  a  petition  for  rehearing  within 
the  limited  time,  if  he  afterwards  presents  a  petition  com- 
plaining of  ^ome  omissions  in  the  decree,  an  order  made  on 
such  petition  supplying  the  omissions  is  irregular.  The 
proper  course  would  be  to  file  a  bill  of  review. — Champer- 
nowne  v.  Brooke,  p.  4. 

2.  The  Master  having,  pursuant  to  the  decree  and  to  subse- 
quent orders  in  the  suit,  made  his  general  report,  to  which 
no  objections  were  taken,  nor  exceptions  allowed,,  nor  did 
any  error  appear  on  the  face  of  it ;  Held,  that  the  report 
could  not,  by  an  order  made  on  the  hearing  for  further 
directions,  be  sent  back  by  the  Master  to  be  reviewed. — 
Morgan  v.  EvanSy  p.  159. 

3.  On  appeal  and  cross  appeal,  the  former  being  allowed  and 
the  latter  dismissed,  the  Lords  holding  that  the  Appellant 
in  the  appeal  ought,  as  the  representative  of  mortgagees  in 
a  suit  originally  instituted  to  redeem  mortgages,  to  have 
had  the  final  decree  with  costs  in  the  Court  below,  gave 
him  costs  in  the  cross  appeal  by  way  of  compensation. — 
Id.,  p.  150. 

4.  A  Plaintiff  filed  a  bill  in  the  Court  of  Exchequer  for  an 
account  of  tithes,  and  for  discovery  and  relief.  The  De- 
fendant, being  an  infant,  put  in  his  answer  by  his  guardian. 
The  answer  set  up  an  immemorial  payment  in  lieu  of  tithes, 
but  did  not  make  the  required  discovery.  By  the  practice 
of  the  Court  of  Exchequer  in  Equity,  the  answer  of  an 
infant  cannot  be  excepted  to  for  insufficiency.  When  the 
Defendant  came  of  age,  the  Plaintiff  filed  a  supplemental 
bill  against  him,  alleging  the  existence  of  new  facts,  and 
praying  for  discovery  and  relief. — Held  that  such  bill 
coidd  be  supported.— fTo^^^/brc?  (Marquis)  v.  Knight, 
p.  270. 

5.  Upon  an  order  remitting  a  cause  to  the  Court  below  to 
take  the  accounts,  &c.,  but  containing  no  direction  in 
respect  to  the  cost  of  the  appeal,  the  Court  below,  exer- 
cising its  inherent  jurisdiction,  and  holding  that  the  relators 
should  be  fully  indemnified,  ordered  payment  of  their 
costs  of  that  appeal  out  of  the  ascertained  balance,  which, 
upon  taking  the  accounts,  appeared  due  from  the  corpo- 
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ration,  though   not    paid    into  Court.— This  order 
a£Brmed  with  costs. — Dublin  {Corporation  of)  v.  The 
Attorney  Oeneral  of  Ireland,  p.  806. 

6.  The  rule  with  respect  to  costs  in  the  House  of  Lords,  as 
in  the  Privy  Council,  and  in  Chancery,  is,  that  one  cannot 
appeal  for  costs  alone,  but  if  an  appeal  be  brought  on  the 
merits — not  on  colourable  grounds  of  appeal,  for  the  pur- 
pose of  raising  the  question  of  costs  ~  the  House  will  not 
treat  that  as  an  appeal  for  costs,  but  will  even,  in  affirming 
the  judgment  of  the  Court  below,  o<m8ider  the  question  of 
costs  as  fairly  raised,  and  where  there  is  hardship  on  the 
Appellant,  will  reverse  so  much  of  the  judgment  of  the 
Court  below  as  gave  costs  against  him. — Inglis  v.  Mans- 
field,  p.  862. 

7.  An  appeal  for  mere  costs  does  not  lie,  yet  if  an  appeal  is 
brought  on  a  substantial  question,  not  colourable,  the 
House  may  deal-  with  the  costs  awarded  by  the  Court  ' 
below.  Accordingly,  in  an  appeal  which  appeared  to  the 
House  to  have  been  brought  for  costB,  but  in  which  the 
order  appealed  from  was  varied  materially,  in  favour  of 
the  Appellant,  by  the  correction  of  an  error,  which,  how- 
ever, he  might  have  prevented  by  a  mere  suggestion  to  the 
Court  below,  it  was  Held,  that  the  Appellant  is  not,  on 
the  ground  of  that  variation,  entitled  to  be  absolved  from 
costs;  but,  under  the  circumstances,  the  appeal  was  dis- 
missed without  coBto.'-WAulay  v.  Adam,  p.  885. 

8.  G.  p.  Monck's  estate  in  Ireland--^ing  charged  with  a 
jointure  for  Lady  Araminta,  his  wife,  by  theb  marriage 
settlement,  whereby  also  he  covenanted  for  payment  to  her 
of  the  sum  of  800  L,  by  his  heirs,  executors  or  administra- 
tors, out  of  his  real  or  personal  estate,  immediately  after 
his  decease — were,  in  the  year  1777,  settled  to  his  own  use 
for  life,  with  remainder  to  Henry  Monck,  his  eldest  son,  in 
fee,  subject  to  a  trust  term  for  raising  a  sum  to  be  applied 
as  by  deed  or  will  he  should  appoint.  He  died  in  1804, 
having  by  his  will  bequeathed,  among  other  things,  all 
rents  and  arrears  of  rent  due  to  him  to  Lady  A.,  her 
executors  and  administrators,  and  he  appointed  her  sole 
executrix.  Lady  A.  declined  to  prove  the  will ;  Henry 
Monck  obtained  letters  of  administration,  with  the  will 
annexed,  received  the  rents,  &c.,  and  died  in  181&,  having 
by  his  will  devised  all  his  real  estates  to  trustees  for  the  use 
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of  his  two  daughters,  their  husbands  and  issue  respectively, 
in  strict  settlement,  subject  to  a  trust  term  for  raising  a  fund 
to  pay  his  debts,  legacies  and  annuities ;  and  he  thereby 
directed  payment  of  200  /.  a  year  to  Lady  A.,  and  her 
assigns  for  life,  in  addition  to  her  jointure;  andg^ve  her 
a  legacy  of  600/.,  payable  in  twelve  months  after  his 
decease  ;  and  he  gave  an  annuity  of  400  /.  a-year  to  Ann 
Monck,  his  sister,  in  case  she  survived  Lady  A.,  and 
upon  condition  of  her  releasing  his  real  estates  from  all 
claims;  and  he  appointed  Lady  Elizabeth,  his  wife,  his 
executrix,  who  proved  the  will,  and  filed  a  bill  in  Chanceiy 
against  Lady  A.  and  Ann  Monck,  against  the  testamentary 
trustees  of  the  last-mentioned  term,  and  of  the  inheritance 
of  the  devised  estates,  and  against  the  persons  beneficially 
interested  therein,  praying  that  the  trusts  of  the  will  might 
be  carried  into  execution,  and  that  accounts  might  be  taken 
of  the  debts  and  legacies  of  the  testator,  and  of  the  charges 
afiecting  the  real  estates,  &c.  Lady  Araminta,  in  her 
answer,  claimed  to  be  entitled  to  receive  out  of  the  real 
estates,  in  addition  to  her  jointure,  the  said  sum  of  800  /. 
with  interest  from  her  husband's  death ;  and  the  said  an- 
nuity of  200/.  and  legacy  of  500/.,  together  with  all  the 
rents  and  arrears  that  were  due  to  G.  P.  Monck  at  his 
death,  and  a  proportionate  value  of  the  timber  planted  by 
him  on  the  devised  estates. — Monck  v.  Pagetj  p.  480. 

The  usual  decree  for  an  account,  &c.  having  been  made  in 
1818,  and  Lady  A.  having  died  before  any  further  steps 
were  taken  in  the  cause,  Ann  Monck,  her  residuary  legatee 
and  sole  executrix,  proved  her  will  and  carried  in  a  charge 
before  the  Master  in  pursuance  of  the  decree,  and  thereby 
claimed  as  such  executrix  the  said  annuity  of  200  /.  and 
the  legacy  of  500/.,  omitting  the  other  claims  made  in 
Lady  A.'s  answer ;  and  in  her  own  right  she  claimed  the 
annuity  of  400  /.,  ofiering  to  release  the  estates  of  Henry 
Monck  from  all  other  claims.  A  final  decree  was  made  in 
the  cause  in  1821,  and  enroUed  in  1822.  In  1881  a  second 
suit  was  instituted  for  sale  of  part  of  the  devised  estates,  and 
a  decree  to  that  efiect  was  made  and  enrolled  in  1882. — Id. 

In  1834  Marcus  Monck,  the  second  son  of  G.  P.  and  Lady 
A.  Monck,  having  in  1832  obtained  administration  de  bonis 
non  to  their  respective  estates,  and  also  to  the  estate  of  his 
sister,  Ann  Monck,  who  died  in  1880,  moved  the  Master  of 
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the  Rolls  for  leave  to  prove  before  the  Master  in  the  first 
cause  the  unproved  demands  of  Lady  A.,  or  to  file  a  sup* 
plemental  bill,  which  motion  being  refused,  he  then  moved 
the  Lord  Chancellor  for  leave  to  file  a  supplemental  bill,  or 
such  other  bill  as  he  might  be  advised.  That  motion  also 
was  refused.  Upon  appeal  from  his  Lordship's  order,  the 
Appellant  sought  to  make  a  case  to  prove  before  the  Mas- 
ter, under  the  decree  of  1821,  the  unproved  demands  of 
Ladj  A.,  or  for  a  biU  of  review. — Held  by  the  Lords,  with- 
out giving  any  judgment  on  the  merits,  that  the  Lord 
Chancellor  properly  refused  the  motion  for  leave  to  file  a 
supplemental  bill,  and  that  the  appeal  was  irregular  in  point 
of  form,  in  asking  for  relief  which  was  not  asked  of  the  Court 
below,  the  order  of  the  Master  of  the  RoUs  refusing  that 
relief  not  being  appealed  from. — Monch  v.  Pagety  p.  430. 

9.  Where  there  is  an  appeal  against  a  decision  of  a  Court  of 
Equity,  this  House  may  consent  to  hear  the  appeal 
argued,  but  will  not  give  judgment  till  the  decree  of  the 
Court  has  been  duly  enrolled. — Foster  v.  Cockerelly'p^  456. 

10.  Though  the  Court  of  Chancery  cannot  review  or  correct 
a  decree  of  the  Court  of  Exchequer,  yet  where  such  decree 
has  been  obtained  coUusively  and  fraudulently,  a  party 
whose  interests  are  affected  by  it,  may  raise,  in  the  Court 
of  Chancery,  either  as  actor  or  defender,  a  question  as  to 
its  validity. — Bandon  (Earl)  v.  BecheVj  p.  479. 

Where  sales  of  estates  had  fraudulently  taken  place  under 
decrees  of  the  Court  of  Exchequer  in  Ireland,  obtained  by 
collusion  between  the  tenant  for  life,  the  mortgagee,  the 
person  in  whose  favour  a  chaise  had  been  created,  and  the 
purchaser,  and  where  the  interests  of  the  tenant  in  remain- 
der had  not  been  protected  in  such  suits,  the  Court  of 
Chancery  in  Ireland,  on  his  coming  into  possession, 
granted  him  relief  on  a  bill  filed  to  redeem.  That  decree 
was   affirmed  by  the  Lords. — Id,  lb. 

11.  Where  there  is  a  statement  of  a  fact  in  the  case  presented 
by  the  Appellant  to  this  House  as  the  subject  of  appeal,  the 
Respondent,  if  he  objects  to  such  statement,  should  apply- 
to  have  it  struck  out.  If  he  omits  to  do  so,  such  fact  will 
be  aflerwards  taken  as  uncontradicted. — Turner  v.  Dick* 
enson,  p.  593. 

12.  Where  the  subjects  of  two  appeals  are  so  connected  that 
the  case  of  a  i>arty  to  one  of  thcra  is  aflected  by  the  argu- 
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ments  in  the  other,  to  which  he  is  not  a  party,  his  counsel 

will  be  allowed  to  answer  those  arguments Pkipps  v. 

AckerSy  p.  702. 
13.  On  the  day  appointed  for  hearing  an  appeal,  when  its 
competency  also  was  first  to  be  argued  by  one  counsel  at 
a  side,  pursuant  to  an  order  of  the  House,  the  Respondent's 
counsel  appeared  at  the  bar,  and,  no  counsel  or  agent 
appearing  for  the  Appellant,  prayed  that  the  appeal  be 
dismissed.  The  House  required  him  to  open  a  prima  facie 
case  against  the  appeal  before  they  would  dismiss  it.— 
Fraser  v.  OordoUj  p.  718. 

PRINCIPAL  AND  SURETY.     See  Receiver,  1. 

1.  Watson  undertook  by  bond  jointly  and  severally  with  the 
trustee  of  a  bankrupt  estate  in  Scotland  to  answer  to  the 
extent  of  1,000 1  that  the  trustee  should  faithfully  discharge 
his  office,  account   for   his   management   of   the    estate, 
&c.    The  creditors  of  the  bankrupt,  according  to  the  bank- 
rupt law  in  Scotland,  chose  commissioners  to  act  for  them, 
and  superintend  the  proceedings  of  the  trustee.      The 
trustee  having  managed  the  estate  for  thirteen  years  without 
censure,  was,  in  the  fourteenth  year,  found  to  have  by 
various  contrivances,  amounting  to. fraud,  abstracted  from 
the  bankrupt  estate  a  large  sum,  and  his  accounts  were 
deficient  to  the  amo^unt  of  1,008  Z.     The  bond  being  put  in 
suit  against  Watson,  the  co-obligor  and  surety,  he  pleaded 
that  the  commissioners,  by  neglect  and  connivance,  had 
caused  and  permitted  the  trustee's  default,  or,  knowing  it, 
had  concealed  it  from  him,  but  of  this  imputation  he  did 
not  give  any  proof,  and  it  was  denied  by  the  commis- 
sioners.— Held,  by  the  Lords,  reversing  the  judgment  of 
the  Court  below,  that  the  surety  was  not  discharged  from 
his  obligation  by  the  alleged  neglect  of  the  commissioners 
in  not  detecting  the  fraud  and  malversation  of  the  trus- 
tee.— Mactaggart  v.  Watson^  p.  525. 
2.  W,  M.  and  others  bound  themselves  by  bond,  jointly  and 
severally,  to  pay  to  the  Bank  of  Scotland  such  sums  as 
should  be  drawn  out  by  TF.  J/.,  or  be  due  from  him,  on  a  cash 
credit  opened  by  the  bank,  in  his  name ;  and  the  certificate 
of  the  bank  accountant  was  to  be  held  sufficient  to  ascertain 
the  balance  due,  and  to  warrant  execution  of  law  for  such 
balance  (not    exceeding  5,000/.)   against  the    obligors. 
W.  31.  drew  on  the  bank  by  orders,  written  on  unstamped 
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paper,  paytible  to  bearer;  and  thongh  these  drafts  pnr- 
ported  to  be  issued  in  the  town  where  the  bank  was 
situated,  they  were  in  fact  drawn  and  isf ued  at  a  place 
more  than  ten  miles  distant,  and  were  also  post-dated,  and 
the  bank  agent  knew  that  they  were  wrong  dated  in  point 
of  place  and  time.  W.  M.j  haring  become  insolvent,  was 
found  to  owe  to  the  bank  on  the  cash  credit  account  up- 
wards of  4,000  Lj  as  certified  by  the  bank  accountant, 
and  for  that  debt  the  bank  put  the  bond  in  suit  against  his 
co-obligors. 
Held  by  the  Lords  (reversing  the  decree  of  the  Court  of 
Session),  that  no  obligation  arose  on  the  bond  to  pay  any 
balance  alleged  to  be  due  on  drafts  so  drawn  and  issued, 
contrary  to  the  provisions  of  the  Stamp  Act,  65  Geo.  3, 
c.  184,  s.  13,  which,  in  addition  to  penalties  on  the  parties 
offending,  declares,  moreover,  that  a  banker  shall  not  be 
allowed  any  money  paid  on  such  drafts  in  account  against 
the  drawer  or  his  representatives. — Snxm  v.  Blair ^  p.  610. 

PRIORITY  OF  DEBTS. 

A  testator  devised  his  estates  to  his  eldest  son,  but  charged 
certain  of  them  with  legacies  to  his  younger  children, 
specifically  charging  one  of  such  legacies,  amounting  to 
10,000/.,  upon  one  of  his  estates,  and  another  legacy  of 
20,000/.  upon  a  difierent  estate.  He  then  made  other 
devises  and  bequests,  and  directed  that  a  certain  house 
and  his  residuary  property  should  be  sold  in  payment  of 
his  debts,  and  in  ease  of  his  real  estates.  The  legatee  of 
the  10,000/.  filed  a  bill  to  have  the  trusts  of  the  will  de- 
clared and  executed.  Creditors  were  directed  to  come  in, 
and  the  estates  specifically  charged  with  payment  of  the 
debts  were  found  not  sufficient  for  that  purpose.  The 
Court  afterwards  directed  a  reference  to  the  Master  to 
take  an  account  of  the  debts,  and  that  in  taking  such 
account  he  should  report  the  order  and  priority  of 
such  debts  and  incumbrances,  and  particularly  that  he 
should  inquire  and  report  whether  any  and  what  sum 
remained  due  to  the  person  entitled  to  the  legacy  of 
20,000/.,  and  the  priority  thereof.  This  legacy  had  been 
assigned  to  trustees  under  a  marriage  settlement,  and  they 
were  not  parties  to  the  suit,  but  went  in  with  others 
upon  the  reference  to  the  Master.  The  Master  made  a 
report  of  the  amount  of  the  debts,  and  found  that  this 
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legacy  was  a  charge  affecting  this  particular  estate,  hut 
was  only  next  in  priority  afler  the  payment  of  the  judg- 
ment and  hond  dehts  of  the  testator. — Held,  that  such 
finding  was  right. — Bouverie  v.  Norhury  (Earl),  p.  247. 

PRIORITY  OF  INCUMBRANCE. 

1.  A  second  incumbrancer  of  an  equitable  interest,  by  giving 
notice  of  his  incumbrance  to  the  trustees  in  whom  is  vested 
the  legal  estate,  obtains  a  priority  over  a  previous  incum- 
brancer who  has  not  given  such  notice.  —  Foster  v, 
Cackerelly  p.  456. 

2.  A.  became  possessed  of  a  tract  of  open  waste  ground 
called  the  Lydcs.  He  built  houses  upon  it,  and  gave 
the  row  of  houses  thus  built  the  name  of  Somerset-place. 
There  were  gardens  behind  these  houses,  and  a  lawn  in 
front,  and  roads  and  footpaths  connecting  them  with  the 
roads  of  the  neighbourhood-  A.y  to  carry  on  the  building 
speculation  in  which  he  was  engaged,  borrowed  money  at 
different  times  from  B.,  and  occasionally  made  up  accounts 
of  advances  and  payments,  and  struck  balances,  for  which 
he  gave  different  securities.  In  the  year  1808,  he  gave  as  ^ 
a  security  for  the  repayment  of  the  money  then  due,  an 
agreement,  whereby  he  charged  certain  houses  at  that 
time  unfinished,  ^'and  likewise  all  and  every  other  the 
messuages  or  dwelling-houses,  lands,  hereditaments,  and 
fee-farm  ground  rents,  also  situate  and  lying  in  Somerset- 
place  aforesaid,  adjoining  the  said  unfinished  messuages  or 
dwelling-houses,"  with  the  payment  of  the  sum  then  found 
due  to  i?. ;  and  he  thereby  agreed  to  execute  to  i?.  "a 
good  and  sufficient  mortgage  of  all  and  every  his  said  mes- 
suages or  dwelling-houses,  lands,  hereditaments,  and  fee- 
farm  or  ground  rents."  In  1810,  A.  having  coUected  the 
water  from  springs  on  the  Lydes  into  a  reservoir,  which  he 
formed  on  the  lawn,  agreed  with  certain  other  persons  to 
supply  their  houses  with  water  on  receiving  a  compensation 

*^  in  the  nature  of  a  rent  issuing  out  of  dieir  premises  for 
ever  after,  and  recoverable  in  the  usual  manner  by  distress 
and  entry."  In  1 8 1 3  another  settlement  took  place  between 
him  and  i?.,  and  A.  entered  into  another  agreement  with 
B,y  in  the  same  terms  as  the  former,  for  securing  payment 
of  the  sum  then  found  due  to  B,  The  title-deeds  of  the 
Lydes  were  then  left  by  A*  in  the  hands  of  JB.'s  solicitor. 
After  all  this  had  been  done,  a  house  called  the  Ivy  Hous« 
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bank  agent  knew  that  they  were  wrong  dated  in  point  of 
place  and  time.  W.  ilf.,  having  become  insolvent,  was 
found  to  owe  to  the  bank  on  the  cash  credit  account  up- 
wards of  4,000  /.,  as  certified  by  the  bank  accoimtant,  and 
for  that  debt  the  bank  put  the  bond  in  suit  against  his  co- 
obligors. 
Held,  by  the  Lords  (reversing  the  decree  of  the  Court  of  Ses- 
sion), that  no  obligation  arose  on  the  bond  to  pay  any  balance 
alleged  to  be  due  on  drafts  so  drawn  and  issued,  contrary  to 
the  provisions  of  the  Stamp  Act,  65  Geo.  3,  c.  184,  s.  18, 
which,  in  addition  to  penalties  on  the  parties  offending,  de- 
clares, moreover,  tliat  a  banker  shall  not  be  allowed  any 
money  paid  on  such  drafts  in  account  against  the  drawer  or 
his  representatives. — Srvan  v.  Blair j  p.  610. 

TITHES. 

1.  Evidence  of  a  payment  in  lieu  of  tithes  was  given,  extend- 
ing as  far  back  as  the  reign  of  Charles  1.  Still  more 
ancient  documents  relating  to  the  same  parish,  and  among 
them  the  Ecclesiastical  Survey  of  Henry  8,  made  no 
mention  of  such  payment. — Held,  under  these  circum- 
stances, that  the  allegation  that  such  payment  existed 
before  the  time  of  legal  memory,  was  not  supported. — 
Oraves  (Lord)  v.  Fishery  p.  1. 

2.  It  appeared  from  evidence,  that  the  tithes  of  Bilborough 
had  been  appropriated  to  an  alien  priory,  dissolved  by  stat. 
27  Hen.  8 ;  that  Henry  8th  afterwards  demised  them  for 
21  years,  by  the  description  ofarnnes  decimas  garbarum  et 
fond ;  that  Edward  6,  by  letters  patent,  granted  them  to 
H.  and  IV,,  and  their  heirs,  by  the  description  ofomnes  illas 
decinias  garbarum,  granorurHy  bladorumyfceniy  lancB  et  ag^ 
nellorum  ac  alias  decimas  nostras  quascunquej  &c.,  and  that 
the  title  to  them  under  that  grant  was  vested  in  T.  L.  F, 
and  his  nominee.  There  was  no  mention  of  rectory  or 
advowson  in  the  grant.  There  was  no  trace  of  any  endow- 
ment for  a  vicar  or  curate  at  any  time  in  Bilborough. — 
Held,  that  the  grant  included  the  rectory,  and  comprised 
all  tithes  of  every  description  arising  in  Bill>orough,  and 
the  decree  ordering  an  account  of  them  to  T.  L.  F.  and 
/i.  E.  was  affirmed. — Holdsrvorth  v.  Fairfax,  p.  115. 

3.  The  mere  non-payment  of  tithes  is  not  a  sufficient  answer 
to  a  claim  of  tithes  made  by  a  lay  impropriator. — Andretcs 
V.  Drever,  p.  f314. 
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From  evidence  of  right  to  tithes  of  all  kinds  in  a  lay  impro- 
priator up  to  a  given  time,  and  of  perception  of  the  com 
tithe  since  that  time  by  another  party,  a  jury  may,  if  it 
think  fit,  infer  a  grant  of  all  the  tithes  by  the  first-mentioned 
impropriator  to  such  latter  party,  who  is  therefore  at 
liberty,  in  support  of  his  right  to  the  hay  tithe,  to  give  in 
evidence  leases  of  tl\at  and  all  other  tithes  from  the  pre- 
sumed grantor. — Andrews  v.  Drever^  p.  314. 

USAGE.    See  Poor. 

VENDOR  AND  PURCHASER. 

Semble  that  the  purchaser  of  an  estate,  the  value  of  which 
is  increased  by  the  wearing  of  lives,  may  be  called  upon  to 
pay  interest  on  the  purchase-money  in  respect  of  that  in- 
creased value  from  the  time  when  he  becomes  by  law 
entitled  to  receive  the  rents  and  profits. — Champemofvne  v. 
Brooke^  p.  4. 


ERRATA. 

P.  61,  line  11,  for  arraDgeroent  read  argument. 
513,  line  2  from  the  bottom, /or  patent  read  charter. 
687,  line  12  from  the  bottofn^^or  G.  H.  Ackers  read  J.  C.  Ackers. 
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